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,BA[RANGI SINGH AND OTHERS PRAN 
VET SHS LORI 
> ORD 
MANOKARNIKA BAKSH SINGH. MACNAGHTEN, 
SIR ANDREW 


Hindu Law-—-Mitakshara—widow's estate—alienation—consent of 
t SCOBLE, 
geversioners-— Custom- Bhale Sultan Chhattris of Oudi—Ex- SIR ARTHUR 
clusion of daughters from inheritance WILSON, 


Among the Bhals Sultan Chhatiris of Oudh, there is a custom —_ 
by which the daughters are excluded from inhenting their father’s 
property. 

A Hindu widow, governed by theelaw of Muitakshara, can alien- 
ate her husband’s property without legal necessity on obtain- 
ing the congent of the whole body of persons constituting the 
next reversion and it is not necessary for her to obtain the consent 
of all his kindred who can reasonably be regarded as having 
an interest in questioning the transaction. Ramphal Rat v. Tula 
Kuari I. L. R, 6 AIl 116 not approved. Radha Shyam v. Joy 
Ram I. L. R., 17 Cal, 896 approved. Nodo Kishore v, Hari Nath 
I. L. Re 10 Cal, 1102, Maruda Mathu v. Srinivasa 1. L. R., 21 
Mad., 128, Vinayak v. Govind I. L. R., 25 Bom, 129 referred to. 


°” APPEAL against a judgment of the Court of the Judi- 
ecial Commissioner of Oudh affirming a decree of the Sub- 
ordinate Judge of Rai Bareli, 
Suit for possession. 
The courts below dismissed,the suit. 


Plaintif appealed, j . 


The material facts appear from the judgment. 
«Ross for the appellant. 
LeDeGruyther for the respondent. 


The judgment of their Lordships was delivered by ° 


SIR ANDREW SCOBLE.—Sitla Bakhsh Singh, a Hindu Str A. Sch. 


of the tribe of Bhale Sultan Chhattris, resident in Sul- 
tanpur, died some time befofg the annexation of Oudh 


t 


PRIVY COUNCIL tA. L J. R. 
e 
CIVIL, leaving him” surviving a widow named Daryao Kunwar, 
1907. and two daughters, Janga Kunwar and Jagrani Kunwar. He 
eee was absolute owner of an estate Known, as Pindara Karna 
j: and other property, which at his death passedd his widow, 
MANOKARNIKA. 


oe and at her death would have passed to his daughfers, but for 
Sir A. Scoble, a custom of the tribe excluding daughters and their issue, 
from succession. The widow ‘died on the 6th of August 
4892, having previously sold the whole of the estate to her 
son-in-law, Maheshar. Bakhsh Singh, the husbahd of her 
daughter Jagrani Kunwar, and mutation of names in the 
revenue registers was effected in his favour. e After the death 
of Maheshar, which occurred on the 3rd of April 1893, the 
name of his son, Manokarnika Bakhsh Singh, the present 
respondent, was entered in the government records as pro- 
prietor of the estate; and the present appellants (with one 
Mahpal Singh, who died while the case.was pending) brought + 
the suit now under appeal, claiming that, by reason‘of:the cus- 
tom of the Bhale Sultan Chhattris, they were the next heirs 
in reversion to the estate of Sitla Bakhsh. 


In the courts below, and before their Lordships two matn 
questions were raised. First, whether the cust6m Jad, been 
proved ; and, secondly, whether certain deeds confirming. the ° 
sales by the widow to Maheshar, executed by the then near- 
est reversioners, and disclaiming all title to the property in 
dispute, were binding on their descendants, the appellants, 
who were the nearest. reversioners at the time when the suc- 
cession opened, at the widow’s death. In the courts in India? 
the District Judge held the custom not proved and the deeds , 
not binding ; the Judicial Commissioner came: to the` exactly 
opposite conclusion on both points. The conflict of opinion 
in the courts in India upon the questions of custom has made 
it necessary for their Lordships*to examine carefully the evi- 
dence in this casc, in order to ascertain whether the alleged 
custom has been satisfactorily proved. In making this exa- 
mination, their Lordships have been materially assisted by 
ethe elaborate analysis of the evidence made by both the learn- 
ed judges below, and by the learned Counsel who argued 
the appeal. They will briefly stae the grounds on which 
they consider the judgment of tRe Judicial Commissioner on 
this point must prevail. ° ry 7 j 


SOLAV.| PRIVY COUNCIL. 
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‘The .Bhale Sultan clan appear to have derived their name, 
someithree centuries ago, from :their warlike «exploits in the 
service of the Emperors of Delhi. Theyare now:settled in 
considerable gumbers:in :the district of Sultanpur in -Oudh, 
in -several yvillages in which they constitute the bulk of .the 
Domla oN In tht language of.the Indian-Evidence Act 1872 
(section 48).they form 4 “considerable clags of persons.” The 
evidence in-support.of the custom was mainly oral, and no 
dacument .was produced ofan earlier date than the Britésh 
annexation. Thirty-five witnesses were examined on behalf 
of the appellants. They were.all members of the Bhale Sul- 
tan clan, moktly | men of mature age and of good position. 
They all gave evidence that in their clan it was the custom 
that daughters and their issue were excluded from succession 
to the separated estate of their father, and put forward thirty- 
nine instances in-which this exclusion had taken place. The 
‘Judicial Commissioner held that twenty of these instances 
had been satisfactorily proved. For the respondent no evi- 
- dence was given in contradiction of these instances, though 
ample time was allowed for the ‘production of such testi- 
mony had it.been available; but six witnesses were called, one 
-of whom “had” signed a zvajzb-ul-arg in-which the custom was 
Setup, and,two gave evidence in support of.the custom. 


In corroboration of the oral evidence, a number of village 
administration -papers (wazjib-ul-ars) were produced, of which 
seven were,admitted by both courts to tbe relevant, as relat- 
ing'to Bhale Sultan villages. ‘In all these the-rule is stated 
that a daughter and her‘issue do not aælal-umum (that is, -as 
a general rule) obtain the share. One of them is attested 
by,44 zemindars -and ‘lambardars of the village, another by 
49, others by 8.or:10. The:dates of these-documents are not 
given, but they were all officially:recorded -prior ‘to the insti- 
tution of this suit, and quitt independently ‘of the parties 
‘thereto. 


One other piece of-evidence remains to*be noticed. It “has 
‘been statgd-that Sitla ‘Bakhsh left-two daughters, Janga Kùn- 
‘war and Jagrani Kunwar. In 1876, Janga Kunwar filed a 
suit against her mother Daryao Kunwar and her brother-in- 
law Maheshar Bakhsh for*a declaratory decree that she was 
entitled-to succeed -to ‘half her father’ s estate ; and in answer 
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to her claim, the Vakil for the defendants put forward the plea 
that “among Bhale Sultans a daughter never succeeded. to 
the inheritance of her father.” The Court came to no decisian 
on the point, but disposed of the suit on — angther” ground, 
reserving Janga Kunwar’s right to put forward ker claim on 
the death of her mother. The fact, however, that this defence 
was raised showsethat the existence of the custom was-pre- 
sent to the mind of Daryao ‘Kunwar at the date of the trans- 
actions to which their Lordships will now proceed to refer. * 


l Although Daryao Kunwar appears to have been willing 
to invoke the custom as a defence against tħẹ claim of her 
unmarried daughter, she was at the same time endeavouring 
to defeat the operation of the custom in regard to her mar- 
ried daughter, Jagrani Kunwar, and her husband, Maheshar 
Bakhsh Singh, the father of the present respondent. Dur- 
ing the period from 21st October 1872 to 24th July 1875, she 
executed five deeds of sale, by which she purported to trans- 
fer, for valuable consideration, successive portions of her hus- 
band’s property to Maheshar Singh. The District Judge has 
found that these deeds were executed without “legal neces- 
sity”; and it is certain that the preliminary consent of her 
husband’s reversionary heirs was not obtained. One of 
these heirs, Matadin Singh, the father of the appellants, Jag- 
damba Singh and Bajrangi Singh, brought a suit in the 
court of the Deputy Commissioner of Sultanpur in 1873 to 
set aside three of the deeds ; but on appeal this suit was dis- 
missed on a technical Sraka by the Judicial Commissioner 
on the 6th May 1874. Janga Kunwars suit, already refer- 
red to, was dismissed on the 25th August 1876. Having 
thus succeeded, for the time being, in the courts, Daryao 
Kunwar entered into negotiations with the persons who were - 
at that time admittedly the nearest reversionary heirs to her 
husband’s estate, and obtaineti from them two documents, 
called deeds of relinquishment, one dated the 4th May 1877. 
and the other dated the 29th January 1878. The first of 
these was signed by five persons, four of whom died Without 
issue in Daryao Kunwar’s life-time, and the fifth, Baijnath 
Singh, is the father of the plaintiff Mehpal Singh, who died 
while this suit was pending in the gourt of the District Judge, 
and who is now represented by the appellants. The second 
was signed by Janga Kunwar, Matadin Singh (the father of 
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the present appellants), and Hanuman Singh, *vho is still 
living, but is not a party to this suit. In these documents, 
which are identical in terms, after enumerating the sales by 
Daryao Kunwar to’ Maheshar Singh, the executants go on 
to say : a Sa s 

“We all have.giver our full consent to all those sale-deeds which the 
eThakurain has executed iq favour of the Babu, and will ever remain 
so satisfied. And after the death of the Thakumain we shall bring no 
claim against the Babu on account of the moveable and immoveable pro- 
pdity ownedeby her; hence we have executed this deed of agreemens 50 
that it may serve-as an authority, and be of use in time of need.” 

“It was net disputed,” says the Judicial Commissioner in 
his judgmert, “that the executants of these deeds received 
consideration for ratifying the transfers and agreeing not to 
dispute their validity. Indeed it was said that they were 
paid to execute the deeds.” Upon these facts, the Judicial 
Commissioner found that “the transfers to Maheshar Singh 


` were valid, and dismisséd the appeal. 


The restrictions imposed by the Hindu Law upon the 
widow’s power to alienate her deceased husband’s estate have 
frequently been the subject of Consideration by this Com- 
mittee. 


“ For religious or charitable purposes, or those which are supposed 
to conduce to the spiritual welfare of her husband, she has a larger power 
of disposition than that which she possesses for purely worldly purposes. 
To support an alienation for the last she must show necessity. On the 
other hand it may be taken as established that an alienation by her which 
would not,otherwise be legitiniate may become so if made with the con- 
sent of her husband’s kindred.” Collector of Masulipatam ~v. Cavaly Ven- 


“cata Nar rainapah (1). oy 


“The kindred in such case,” their Lordships observe in a later case, 
‘6must gencxally be understood to be all those who are likely to be in- 
terested in disputing the transaction. At all events, there should be such 
a concurrence of the members of the tamily as suffices to raise a-pre- 
sumption that the’ transaction was a fair one, and one justified by Hindu 
Law.” Raj Lukhee Dabea vy. Gokool Cifinder Chowdhri (2). » % 

Upon the practical application of this general principle 
there has been much discussion in the High Courts in India. 
A FulleBench of the High Court at Allahabad, in the’ case 
of Ramphal Rai v. Tula Kuari (3) considered that :-— 

“ The plain principle deducible from these rulings of the Privy Council 
(1) (1861) 8 Moo. I. A. 529 at p. 561. (2) (1869) 13 Moo. I. A. 209 at p. 228, 

(3) (1888) I. a 6 AIL y1€, 
v 
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‘CIVIL, is-that in order to validate an alienation by a.Hindu widow,of her. de- 
ceased husband's. estate for puiposes other than -those sanctioned by the 


— 


piel Hindu Law, it must have the consent of all those among his kindred 
VBAJRANGI who can reasonably be regarded as having an.interest in questioning the 
v transaction ” ~~ 
. MEANOKARNIKA, i . ° a $ 
—— And they accordingly held that the consent eof the héir 


Str AcScoble. . . ; ; k j 
i ,Presum ptive.to an alienation by,a widow was .not sufficient to 


«defeat the rights 9f a:more temote’ reyersioner, and:that an 
zassignment-:by -the widow tothe -heir presumptive rhad no 
‘greater effect in her faveur-than-it-would-have had:+if-he:Had 
been a stranger. “ We -think,” say the learned ‘Judges, 
“that the spirit of the Hindi Law is to keep the ight of succes- 
sion to ‘the deceased husband’s estate open until the widow’s death, free 
-of any -contròl by her, except’in such cases as she has a power to 
-adopt ; and that no reversioner possesses -such a:present vested interest 
cas enables him -to combine wither jn defeating -his.co-reversioner. In 
„other . words, her right and, theirs have one common basis, tHat of sur 
vivorship to the widow, and it js incapable of anticipation.” : 
The High Court of Calcutta has taken a different view, 
based upon a long current of authority in that Court, albeit 
two of ,the learned judgég—Garth, C.’J., and Pigot, J.—con- 
sidered that the principles on which the decision was founded 
were open to great objection. In the case gf Mpbokishore 
Sarma Roy v. Hari Nath Sarma Roy (*), a Full Bench ‘held. 
that under the Hindu Law current.in Bengal— 
“A transfer or conveyance by .a widow upon the ostensible ground 
. of legal;necessity, such transfer or conveyance being assented to by the 
person who at.the time ıs the next reversioner, will conclyde another | 
-person -not-a -party ‘thereto, who is the.actual reversioner upon the 


death of the widow, from asserting his title to the property.” ‘ 
The ground of the decision is thus shortly stated by . 
@ ; Garth, C. J = š a 
“Tf itis once.established as a'matter of law that a widow may relin- 
g .quish her- estate. in -favour of-her husband’s -heir.for the time .being, it 


„seems ,impossible ,to prevent any aliegation which the widow and .the 
next heir may agree to make. ® - 

And-more-fully*by Mitra J. :— 

Whatever conflict there may be upon ‘the question Whether a Hindu 
«may sell ‘the. whole inheritance without any legal necessity, merely with 
the consent.of the next male -heir, there is no conflict in the decisions, 
„since the case of -J/adamoney was decided in the late Supieme Court of 
j Calcutta, upon the question whether theerelinquishment by a Hindu 

widow of her estate to the next male he of her husband -is valid or not 
(4) (1884) iL. RR. ro-Cal 1192, 
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Such relinquishment by the widow has-been. held for’a long series of 
years to be valid. . . . Butifthe-widow is competent to relinquish 
hey estate-to the next male heir of her husband, it follows as-a logical- 
„consequence, that she- can alienate it merely. with his consent without 
any legal necespuy.” . 


Ina dubsequent’ ease Radha Shyam v. Joy Ram Senapati 
(5) the same High Conrt held that the consent must: be of 
the whole body of persons constituting the next reversion. 


The Calcutta decision, of course, is not. binding, upon other 
High Courts; but. it has been followed in Madras. In the 
case Of Marugfimythu Nadan v. Srinivasa. Pillai (8), decided 
by a Full Bench of the Madras High Court-in 1898;-Sub- 
ramania Ayyar, J., says :— 


“I think it unnecessary to go into the qu@tion whether the. Hindu 
Law, accortling to the texts or the commentaries,. lends: support to: the 
doctnne that a female holding a qualified estate can validly surrender 
such an’ estate so as to entitle the then immediate reversioner to enter 
upon the- inheritance and to hold it absolutely as if the succession had 
opened: by the natural or civil death of the qualified owner. Though there 
hias been no course of decisions on the pointin this Presidency as in 
Bengal, yet instances have occurred which show that parties have acted 
upon the-view thąt. such surrenders--are‘ valid: in these parts as well. 
This appears even from some of the cases which"have come before the’ 
Court. Since there is nothing ın the. doctrine itself which makes it less 
suited to the community in. this Presidency than to the community in 
Bengal, it is not surprising that the Calcutta rulings have in practice been 
followed in this Presidency also. In such circumstances the rule, as 
stated by the Judicial Committee in Behari Lal v. Madho Lal (7), should, 
I think; be taken‘ to bea rule applicable to the Presidency too, subject 
no doubt, to the restriction pointed out by their Lordships, viz., that: the’ 
eurrender’ should. be- absolute and.complete, and that the whole limited 
estate should be withdrawn, a restriction .that. would guard against the 
injurious results which would follow if the rule were not so qualified.” 


The question was also copsidered by the: HighCourt: oe 
Bombay in 1991 in-the case of Viayak v. Govind (8). In 
the: course- of his judgment, Jenkins; C» Ja says. (at'p. 133) :— 


“There can‘ be no question that, apart 'from legal necessity, a widow 
can validly. fhenate land that has devolved upon her from her husband 
with the consent of: the. reversioner. . The basis on whichsthis‘rests is-a 


matter of controversy. The High Court of Calcutta on the whole appears. 
+ 


(s) (1890) I. L. R. 17 Gal, 896. e (6) (1898) L L. R. 21 Mad. 128. ' 
(7) (1891) L. R. 19 L A 30. (Q Gse0) I. L. R. 25 Bom. 129. 
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to favour the view that the consent derives its effect from the power sup- 


posed to reside in a widow of accelerating by the surrender of her own 
interest, the interest of the reversioners. It ıs impossible not to feel 
some difficulty as to this doctrine. The other view is that» 
the consent of the persons intereSted to oppose the’tranadttion evidences 
its propriety, if not its actual necessity. This has a parallel in the law 
relating to a widow's adoption under certain circumstances, and it finds 
no support in the texts. This view has too, in a measure, 
the sanction of the Privy Council.” 

2 > + 

And he quotes the cases in Coflector of Masulipatam v. Ca- 
valy Vencata Narrainapah (*) and Ray Lukhee „Davea v. Go- 
kool Chunder Chowdhry (*), which have been algeady referred 
to. “Turning then to Bombay,” he goes on to say, “the 
High Court here appears to have accepted this view rather 
than that which find favour in Calcutta. In the same case 
Ranade, J., observes (at p. 139) :— ° 

“The Bengal theory that the widow’s interest was a life interest, and 
that her surrender or release of that interest to the next reversioner 
accelerates his obtaining .the full title has never met with much accep- 
tance on this side of India. One leading case—Varytvan Rangji v. Ghel- 
ji Gohkaldas (9)—~lays down that the consent must be of all the kindred, 
but that does not mean that every single member who is a kindred must 
actually join in the conveyance.” e 


+ 


And the conclusion to which he comes is that, in order to 
validate an alienation by a widow otherwise than from legal 
necessity, 

“The consent of the reversioners must be of such kindretl the absence 
of whose opposition raises apresumption that the alienation was a fair 
and proper one.” 

The principle being thus admitted by the High Courts in” 
India, the question of the guantu of consent netessary ofily 
remains, The High Court of Allahabad, indeed, does not re- 
cognize the validity of’surrenders in favour, or alienations 
with the consent, of presfimptive reversioners, so as to defeat 
the title of the actual reversioner at the time of the widow’s 
death. But this restriction is at variance with the principle 


R itself, and is not in accordance with the practice in other parts 


of India in which the Mitakshara law prevails. Their Lord- 


(1) 8 Moo. iL A. 529 at p. 551 (1861). (2) (1869) 13 Moo. I. A. 209 at 
. a p. 228, 
(9) (1881) I. Is R 5 Bom 553. 
e 
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ships have not been referred to any cases in the Province of 


Oudh in which this restriction has been acted upon; and 
though they would be unwilling to extend the widow’s power 
of alienatign beyond its present limits, they cannot adopt the 
further linfitation, which the Allahabad High Court has sought 
. to establish. They agree with the High’ Court of Calcutta 
Radha Shyam v. Joy Ram (5) that ordinarily the consent 
of the whole body of persons constituting the next reversion 
‘should be obtained, thoughsthere may be cases in -which special 
circumstances may render the strict enforcement of this rule 
impossible. * ° ` 

Applying this rule to the case now under consideration, 
the Judicial Commissioner has found that “of the reverstonary 
heirs who executed. the deeds, Hanuthan Singh and -Sheo 
Dayal Singh were four: degrees removed, and Sheo Bakhsh 
Singh, Sheo Narain Singh, Baijnath Singh, and Matadin Singh 
were five degrees ‘removed from Jai Singh, the common an- 
cestor of themselves and Sitla Bakhsh Singh. There do 
not appear to have been any other reversionary heirs alive 
at the time of the transfers superior in degree to Hanuman 
Singh, arid Sheo Dayal Singh, or equal in degree to Sheo 
” Bakhsh Singh, Sheo Narain Singh, Baijnath Singh and Mata- 
din Singh, or indeed any other reversionary heirs at all in 
the line of Jai Singh Rai” Their Lordships agree with 
the Judicial Commissioner that the consent of these persons 
* was sufficient, and that it is immaterial that it was given after 
the execution of the deeds. Orinis ratthabttio retrotrahitus 
„ € mandato priori équiparatur, The appellants who claim 
” through Matadin Singh and Baijnath Singh must be held 
bound by the consent of their fathers. 

Their Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed and the decree of the Judicial 
Commissioner, dated the 6th March 1900, confirmed. The 
appellants must pay the costs of the appeal. 


Solicitors: Messrs. Barrow, Rogers and Nevtlle for the ap- 
pellants.e . 

Solicitors: Messrs. Watkins and Lempriter for the res- 
pondents, 


è Appeal dismissed. 
_ (5) (1890) I.. R. 17 Cal. 896. ° 
2a, 
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LORD COLLINS, 


SIR ARTHUR * Where a party prefers a claimto any property in execution of a dectee 
MATSON: but fails to establish it and brings a suit to establish the right, the suit 15 
of the nature described in section 283, of the Code ofeGjvil Procedure. 

The plaint is governed by the first head of Article 7 of schedule II, of 

‘the Court Fees Act, and is chargeable with only a ten-rupee stamp. 


The value of the action must mean the value put by the plaintiff, and 
the sum in the executidn of the decree is not the criterion. Thete is in 
the statute no general or over riding reference to value. The terms of 
In short, 


the statute, for good reasons or bad, has dealt with certain actions 


sub-section I of article 17 contains no reference to value. 


irrespective of value ; and the present action is one of them. 
Dhondo Sakharam Kulkarni v. Govind Babaji K: UKAT 
9 Bom., 20 approved. 


APPEAL against the judgment of the High Coprt of Judica- 


$ ture at Fort William in Bengal. 
The material facts appear from the judgment. 
The judgment of their Lordships was delivered by 


Lord Robertson, 


° that her plaint was insufficiently stamped ; and this judgment 
was affirmed by the High Court of Bengal in the judgment 
a now appealed against. Thè present appeal has: beén heard 


ex parte. 


For the right determination of the question at issue’ it is 

pecessary to ascertain what are the objects and the nature of 

° the suit. Now, fortunately, this is not dubious. The plaintiff 

: ate _,succinetly and accurately states that the cause of action 
z gd. on 24th’ April 1899, that “being the date of a judgment 
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Court Fees Act (VIL ef 1870), Sche&. a, Ari 17 Clause r.—Code of Crit 
LORD ROBERTSON, — Procedure (Act XIV of 1883), section 283 —Valuation of the suit 


LORD ROBERTSON.—The sole question in this appeal is, 
what is the proper court-fee payable on the plaint m the suit, ° 
The Act governing the question is the Court Fees Act (VIL 
of 1870). Proceeding on the theory that what was due was 
Rs. 20, the appellant stamped her plaint accordingly ; her. * 
suit was dismissed in the court of first instance on the ground 
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pronouriced against her in the court of the Subordinate Judge CIVIL. 

of*Purneah in certain execution proceedings. What had taken 1907. 

Her-into that court was this: she had bought a property from cee 

the second respondent and had.taken possession and was re- KUNWAR 

‘ a Í a : x V. 

gistered as ‘proprigtor. After and notwithstanding this, the GHANSHYAM. 

first respondent, purporting to be a creditor of the second —— 
Lord Robertson. 


respondent under a decree før Rs, 62,022 attached the proper- 

ty and advertised it for sale. The appellant lodged with the 
Subordinate Judge of -Pusneah, before whom tbs oe op arts un i 
proceedings topk place, a claim to the property Peart that ei J ` 
her right shôðuld* be declared and that an F fis ign, popuk" ) 
issue against the execution of the decree f etd 7 the. frst" o =j 
respondent. This claim was rejected by% He EA 
Judge on 24th April 1899, and his decree iÑ DE eigaasey G of. 
action in ‘the suit which gives rise to this at 


- Now the right of the appellant to sue for the establishment 
of her right, which the Subordinate Judge had negatived, 
rests on the 283rd section of the Civil Procedure Code (XIV 


of 1882), ; P: s | 
“The party against whom an order under section 280, or 


is passed may institute a suit to establish the right which he claims to the 
property in dispute ; but, subject to the result of such suit, if any, the order 
shall be conclusive.” 

This is clear of itself, and the High Court, in the judgment 
appealed against, describes the suit as “ of the nature referred 
to in section 283.” > 


“Having thus ascertained what is the nature of the suit, their 
‘Lordships turn to the Court Fees Act to see whether such ° 
acflons: of appeal are specifically dealt with ; for it is only if 
they are not specifically dealt with that the task arises of find- 
ing to which group of cases this is to be assigned. Now, the 
17th article of schedule II. is expressly made to apply to > 
“Plaint or memorandum of appeal in each of the following 
suits ” t 


. + 

«1, - Toalter or set aside a summary decision or order of any of the e 
Civil Courts not established by Letters Patent, or of any Revenue ° 
Court.” ° 


Now this is an exact description of the effect of the a ja ~ar of. Law. Li 
eee er 


lant’s suit, It is true that, insteaf,of asking the court to ait 


of Ace. Now Ta 


Date. opens Caneeeed 
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or set aside ‘the decree which is the cause of action; she catego- 
rically:asks from the Court the several decrees which she ‘had 
asked from the Subordinate Judge, and which the Subordinate 
Judge had refused. But this is merely a verbal or farmal 
difference, and section 283 of the Civil Proceduré Vode, under 
which section the action is brought, recognizes such a suit as, 
not merely an appropriate, Put the only mode of obtaining 
review. in such cases. 


Their Lordships are accordingfy of opinion that the first 
head of article 17 of schedule II. applies to the case, This 
view is opposed not only to that of the respondents and of 
the High Court, but to that of the appellant. Misled by the 
form of the action directed by section 283, both parties have 
treated the action as if it’ were ‘not simply a form of appeal, 
but as if it were unrelated to any decree forming the cause of 
action. Accordingly, on the one hand, the appellant, point- 
ing to her prayer fora declaration, says she pays Rs. 10 on 
that, and, pointing to her prayer for injunction,’says she pays 
other Rs. r0 on that. In their Lordship’s judgment, this ts 
not the proper view of the suit taken as a whole;, but, if it 
were, it would be extremely difficult for the appeltant ta 
bring her- suit, which asks consequential relief as well as a 
declaratory decree, within the enactment which she invokes. 


-On the other hand, the respondents equally ignore the | 
essential fact that this is a plaint for review of a summary 
decision ; and they go on to bring the action, treated as ah 
original action, within the class of cases where the court fees e 
are ad valorem ofthe action. It is not necessary to discuss 
this.in detail ; but their Lordships are not satisfied that, even 
if the value of the action determined the fee, the respondents 
have rightly ascertained the value. What they have done is 
simply to take the sum in the execution decree, This is plainly 
a fallacious proceeding. The value of the action must, mean 
thé value to the plaintif. But the value of the property 
might quite well be Rs. 1,000, while the execution debt was 
Rs. 10,oco. It is only if the execution debt is less than the 
value of the property that its amount affccts the value of the 
suit, . sy > °. 
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-Theis Lordships, however, are'satisfied that-thefe dis in thè GivIL, 
statute no gerieral or overriding- reference to value. ‘The 1997. 
terms of sub-section 1 of article 17 (which they hold to apply) Bipi PHO 
contains- tio reference to value. In like manner ‘the class of KUNWAR 


suits dealit*with arbitration awards is'coupled with suits Such GHANSHYAM. 

as that immediately in’ question ; awards may “be of value 
Rs. 10 or of value Rs. fo00,000; and yet no‘distinctior is made. 
In short, the statute, for good reasons or bad; ‘has ‘dealt: ‘with 
certain actions irrespectivg | of value ; and the present actiofi is 
one of them. 


Lord Robertson. 


This being. a matter of practice, although to be determined 
by statute, their Lordships would willingly have given much 
weight to any consentaneous practice. But while the res- 
pondents can claim to be supported by decisions of the 
Calcutta and Allahabad High ‘Courts, there, is a contrary 
decision in the Bombay High Court—D hondo Sakharam Kul- 
karni v. Govind Babaji Kulkarni (1) which has the high autho- 
rity of Sir Charles Sar gent, whose judgment is in accordance 
with the conclusion at which their Lordships have arrived. 


"It is a singular fact that while the ravo of the appellant's 
case ig af variance with that which their Lordships adopt, 

” there is only a difference of Rs. 10 in the practical result,——the 
appellant having maintained that she was liable for Rs. 20, 
while she was truly liable for only Rs. 10, On the other 
hand, the sum held due in India was Rs, 1,320, and this 

“was the result of the aa valorem theory. It is to be ob- 
“served that the appellant did not, as she should -have done, 

e stand on the first clause of the 17th article of schedule II., 
but, on the contrary, contributed to mislead the courts, by ? 
advancing a theory which was as unsqund as that of, the res- 
pondents. Their LoraS pa: think that, in these circumstances 
the justice’ of the case is *met py the first respondent (who 
alone appeared in’ the suit) paying half of. thenappellant’s i 
costs in the High Court and in England. 

Theirs Lordships will therefore humbly advise His Majesty 
that the appeal ought to be allowed, that the decrees of thé 
High Court and the court of the Subordinate Judge ought 
to be discharged, that the case ought to be remitted to the 

(1) [1884] 1. LR, 9 Bom, 20, 
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High Court ‘with a view to the necessary steps being taken 
to dispose of the remaining issues reserved by.the Subordi- 
nate Judge for future consideration, that ; the’ first” respondertt 
ought to pay half the -appellant’s costs.in the High Court, 
and that the costs in the court of the SuborfMate Judge 
ought ‘to be dealt with by the Subordinate Judge after the. 
other issues- have begn disposedof. 

-The first ER will pay. Bas the 5 appellants costs of 


this appeal. . j ‘ 
Solictor for the appellant, Mr. c G fae ; 
Respondents were not represented. . E 


- Cause remanded, 


| ethane a 
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Code of Civil Procedure (Act XIV of 1882), Sectioh 562; 566—Con- 
tract made on behalf of a minor—Joint Hindu Family—Remanda. : 


‘The ruling in Mohori Bibi v. Dharmo Das Ghose, i. L. R. 30 Cal, 
539 (P. C.) only declares that a contract- made by a minor is void 
and not voidable, and does not apply to the case in which a con- 
tract 4s entered into by persons of full age on behalf ef a minor 
- -belonging to a joint family. 


mw 


Where no new issues have to be framed, but only such of the 
issues as the first court left entirely undecided are to be determined, 
the court of appeal is justified in sending the case back undey 
‘section 562, of the Code of Civil Procedure. Mata Din v, Jamna 
Das, I. L R 27 All, 691, referred to. ie 


" FIRST APPEAL from an order of Pandit Sri Lal, District 
Judge’ of Ghazipur reversing , a decree of Babu Aghor Nath. 
Mukerji Officiating Munsif. 


Sujt for possession and damages. 


‘ i EAEN 
* -æ = 
ot - ë 


¢ The plaintiffs, father and son, came into court upon the 
allegation that the defendants 4 to § executed a usufrac- ` 
tuary mortgage in the name of plaintiff.No, 2, who was 
*F. A. F. Ọ. No, jo of 1907. 
. -o 
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a minor, of a part of their joint ser. and .culti®atory hold- 
ing and that the defendants 1 to 3, who-were subsequent 
mortgagees of the land in suit colluding_ with the defendants, 
had dispossessed them and collected rent of the land. Hence 
the suit fonfrecovtry of mortgage money and, in, the. Jen 
native for possession, and damages, „ 


eo E S ija 
' The defendants _appéllants* denied.. thẹ plaintiffs ee 
tions, the execution of the mortgage deeds and -the.passing 
of ‘the consideration.. They further alleged: that the nót- 
gagee never obtained possession within twelve years. next 
preceeding the"suit and contended that the suit v was barred by, 
limitation. e; eet ag Gee 
The Munsif framed 8 issues and adins upon issues, Nosi 
1, 2 and 3 that the suit was not bad for non-joinder of 
parties, fhat the mortgage was not proved to have. been 
executed for consideration, and that the. suit was barred: 
by limitation, dismissed the suit. He also ‘pointed out that 
according to the Privy Council ruling in . 
‘Mohori Bibi v. Dharmodas, [1903] 1..L. R. 30.Cal., 539- 
the mortgage being in favour of a minor, could not be 
enforced. .The lower appellate court, finding that the mort- 
gage Was duly executed and for consideration and that.the 
suit was not barred by limitation, remanded the case under. 
section 562 of the Code of Civil Procpaure: 


Defendants appealed. feci PUE 


4 


Harbans Sakai, for the appellants - conterided “that thé 
mortgage being a void contract, no suit could lie ‘upon it: 
tie referred to the Privy Council ruling in I. L. R.,-30 Cal, page 
r 39, and submitted that their Lordship ‘clearly held that all 
the parties to a contract must be competent to contract ‘and 
if either of them was a minor, the contract was void“ and: 
not voidable and ńone of the  farties could épforce it. ` 


- Further he contended that the suit not having been, deci- 


ded on a preliminary point by the first court, the order 
of remand | was bad in law. g 


j 


à 


aa a 
Last, of. all he urged that the suit was barred, iy limitation, - . 
Muhammad Ishaq, for the- respondents, submitted that - the. 

plea’ of minority was not raised-by the’ defendants: in the: 

written statement and the pleaders eof the parties admitted. 
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in the .loWér: appellate. court that the ruling oftheir Lord- 
ships of the Privy Council had no application to the present 
case. It was not open tò the appellants to raise-it now. e- 
He’ further submitted that’ the mortgage was made.to a 
joint: Hitdu family in the name of one of its mtMbers! The 
ruling therefore did not apply- and in any case the ruling 
could!.not.ibe-held to-mean, that a ee in favour of a 
minor, was voida. n op act oy : . | 

-The judgment ofthe court wag delivered. by ` 
' Baneryt J.—THe suit which has given risé.to this’ appeal 


. wads btotight by 'two plaintiffs who alleged that the’ defendants 


Nos. 4 and 5 executed in their favour a usufructuary mortgage 
on the 4th of June 1893;and put them in possession of the mort- 
gaged property, thatethe mortgagors- subsequently executed 
another mortgage: of, the: same property’ in favour of the 
defendants. Nos. 1 to 3 .on the 17th of July 1898, and that 
the, subsequent. mortgagees dispossessed the plaintiffs. The 
plaintiffs stated that they were father and son and formed 
a joint family, and that the mortgage was obtained in the 


name of one of them, who, it is-admitted, was on the date 


of the mortgagé a minor. The plaintiffs claimed *possession 
of: portion of the mortgaged property’ from which they 
alleged- they had been: disposséssed, and they also claimed 
damages. In the alternative they asked for a decree for the 
mortgage money. The suit was defended by the first three 
defendants, the subsequent mortgagees, who deniet that the* 
mortgage set, up by the plaintiff had been executed i in their 
favour.’ They further denied that the plaintiffs were ever in. 
possession and pleaded” limitation. They also put forward” 
other ‘pleas 1 to which it ‘is unnecessary to refer, for the pùr- 
poses af this appeal. The court of first instance dismissed 
the claim’ holding’ that the moztgage had not been proved, 
that even if the mortgage- Seed \vas executed, it was without 
consideratior, ‘and that ' thie “jaiii” was ‘time-barred. On 
appeal the lower appellate court ‘framed 4 issues : 1.—.whether 
_the ‘mortgage-deed in question was’ executed without” cònsi- 
“deration, and 2.—whether thé ‘plaintiffs’ -suit was“barred by 
limitation... Qn. both these: points: the court found in. favour 
of the, plaintiffs. The -counb-af first instance had dismissed 
the suit on the. further groungt that the ‘contract of, mortgage, 


~ 
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which was in favour of a minor, was void. On this point the » CIVIL. 
lowcr appellate court differred from the court of first instance 1907. 
atid held that the ruling, of the Privy Council in the case of E A 
Mohari Bibi v. Diarmodas Ghose (1), on which the first court Y, 
had relied “3s not applicable. The appellate court accord- PRAN SINGH. 
ingly remanded the case to the court of first instance under 
section 562 of the Code of Cfvil Procedure for trial of the 
other issues which arose in the ʻase but which had not been 
determined’ by the first cowrt in view of its findings on the 
issue to which we have referred. From this order of remand 
the present appeal has been preferred. The first plea raised 
on behalf of the appellants is that the contract on which the 
suit is based is void, inasmuch as the mortgagee was a minor 
at the date of the execution of the mortgage-deed. The 
learned Wakil for the appellants relies upon the ruling of the 
Privy Council referred to -above upon which the court of 
first instance had based one of its conclusions. That was 
a case in which their Lordships of the Privy Council held 
that a contract made by a minor was absolutely void, and not 
merely voidable. That, however, is not the case here. The 
contract in this case was made by persons of full age but the 
eperson® in whose favour the mortgage- -deed was executed was 
a minor. The question of the validity of the mortgage does 
not in our opinion arise. It was alleged in the plaint that 
both the plaintiffs were members of a joint family, that the 

. mortgage ewas made in favour of that family, and that the 
mortgage-deed was executed in the name of one of the 
members only. There was no specific denial of these allega- 

*tions by the defendants and the case proceeded ‘on the basis 
oftheir correctness. This was therefore a case of a mort- 
gage in favour’of a joint family and not of a minor. We 
may also observe that the defendants did not raise the plea, 

_ in their written statement that the contract was void. That 

being so, we think there is no force in the first plea taken in 

the memorandum of appeal. 


- Banerji, J. 


It is next urged that the court below ought not to have, 
remanded the case under section 562 of the Code of Civil 
Procedure, because the court of frst instance had not decided 
the suit upon a preliminary point. -We think the ruling in- 


(1) [1903] L L. Rẹ 30Cal, 539. 
III 
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° 
Matadin versus Jamna Das, (2) on which the court below 
relies is applicable to the case and justifies the action of 
that court specially as no new issues have to be framed, But 
only such of the issues as the first court left entirely un- 
decided are now to be determined. We dismiss the appeal 





with costs, . ” 
H. S. . À 
° Appeal dismissed, 
. (2) [1905] I. L. R., 27 AIL, 691. Š ° 
INDAR SEN SINGH ° 
VErSUS oe 


RIKHI SINGH AND OTHERS.* 


Court-Fees Act (VIL of 1870), section 7 Cluuse 1—Morteage—sale—prior 
nwrigages—no relit/g-redemption—fee payable on the piant. 
Plainiffs brought a suit for sale upon a mortgage. ‘It was dis- 
covered that there were two prior mortgages on the property in 
respect to which no relief was claimed and no court-fee paid. 
The court below, however, decreed the suit and held the plaintiff 
entitled to redeem the pior mortgages without directing the sale 
to satis:y those debts. //e/d that the court-fee, paid on the plaint, was 
sufic.ent having regard to the relief claimed. . 


FIRST APPEAL against the decree of Moulvi Zain-ul Abdin, 


Subordinate Judge of Jaunpur. 

Suit for sale. 

The question in the case itself was one of fact—whether 
a certain mortgage was genuineor only a paper transaction, 
and whether it was the intention of parties to keep alive an ° 


earlier mortgage. 


The court below decreed the suit. e 

The defendant appealed. è 

Their Lordships decided both the points against the appellant 
and dismissed the appeal, : 


A further question aboutthe payment by the plaintiffs of 
court-fee on the plaint, was raised by the stamp reporter, 
The facts for the purposes of the report appear from the 


j udgment. ° 


Gulan Mujtaba, for the appellant. 
Sundar Lal, for the respondents. 
‘The judgment of the Court was delivered by 
Stanley, C.J. (who, afteredeaġfîng with the facts, observed): 
* F. A. 186 of 1905. 
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There is a matter to which our attention has keen directed. 
The suit is a suit to enforce payment of a mortgage of the 
10th of November 1897 by sale of the mortgaged pro- 
perty, and for no other relief. In the course of the pro- 
ceedings, \pyever, it was discovered that there were two prior 
mortgages affecting the whole or portion of the mortgaged 
property, namely, a mortgage of the 1st of March 1888, and 
another of the 23rd of February 1891. No relief was asked 
ia respect, of these mortgages, but in the decree of the court 
below it was provided that the plaintiffs, on payment of the 
prior mortgages, should be competent to get the property sold 
by auction? a relief which was not sought. No provision is 
made in the decree for the sale of the property to satisfy these 
debts, if paid. The stamp officer of the Court has reported that 
the court-fee, paid by the plaintiff in the court below, in view 
of the relief given to him, was insufficient, and that the 
court-fee paid on the appeal was likewise insufficient. The 
deficiency in the court-fee on the appeal has already been 
made good but the deficiency, if any, on the plaint has not 
been paid. It appears to us that in view of the relief claimed 
by the plaintiff in his plaint, the court-fees, which have been 
paid both hete and below, are sufficient. Mr. Sundar Lal, on 
behalf of the plaintiffs respondents, expressed his willingness 
to pay the additional court-fee provided the Court gave his 
clients the supplemental relief to which the clients would be 
entitled, if the plaint were amended and proper reliefs arising 
out of the existence of these prior mortgages be granted, but 
he objects to the payment of any additional court-fee unless 
he gets those additional reliefs. We think his contention is 
sight and that the decree of the court below went too far in 
providing for the redemption of the earlier mortgages, a relief, 
which ‘as we have said before, was not sought. We think 
that the best course is to modify the decree of the court below 
by striking out the portion which deals with the prior mort- 
gages, The directions contained in the decree from the words 
“If the plaintiffs pay” down to the words “Muhammad Moh- 
sin” should be struck out of the decree. The decree will then be 
the usual mortgage decree for the sale of the mortgagee’s rights 
in the mortgaged property, without prejudice to the claims of 
any ptior incumbrancers. ‘We direct a decree to be so framed, 
and we extend the time for payment of the mortgage debt up 
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to the 2oth,of May 1908. On an appplication in the proper 
quarter the appellants may be able to obtain a return of the 
additional court-fees which they have been required to pay. , 


Decree modified. 
e m Y 


* SHEO NARAIN 
. KEPRI , 


NUR MUHAMMAD "AND ANOTHER.® 


Code of Civil Procedure (Act X1V of 1882), sections 24d Pil j1S—right 
to sue for possesston—Auction purchaser. 


An auction purchaser of the property ın execution of his decree 
or his legal represenfative can not maintain a suit for possession, 
section 244 of the Code of Civil Procedure being a bar tô the suit. 
MadhAsudan Das v. Gobind Pria, 1.ULR, 27 Cal, 34, Kattayat 
Pathumayiv. Raman Menon, 1. La R., 26 Mad., 740, Kalian Singh v. 
Thakur Das, 3 A. L. J. R, 234, S C, 26 A. W. N., 87 followed. 

Sheo Narain vy. Nur Muhammad, 4A. L. J. R., 434, S- C I. L. R., 29 
All., 463 reversed. 

APPEAL ‘under section 15 of the Letters Patent from the 
decision of Aikman J, confirming the decree of the District . 
Judge of Jhansi. 


The facts of the case are fully given at page 463 of I. L. R., 
29 All, and at page 434 of 4 A. L.J. R. 
G. W. Dillon, (with him M. M. Malaviya) for the appellant. « 


There are two points in the case; the first is that section, 
244 of the Code of Civil Procedure bars the suit of the auc- 
tion purchaser for delivery of possession, 


Kattayat Pathumayi v. Ramin Menon, [1903] I. L. R., 26 Mad, 740, 
Madhksudan Das v. Gobind Pria, [1900] I. L. R., 27 Cal, 34 » 
Kalyan Singh v. Thakur Das, (1905) 36 A W. N., 87. 

The second point is thaf the plaintiffs are not entitled to 
recover unencumbered 4 anna share. No doubt there is 
nothing to show that the share, advertised for sale, was subject 
to an incumbrance, but the memorandum of bids shofvs that 
the property was sold subject to an incumbrance. 


Sunder Lal, for the respondents. e 


® 
*L, P A. Ne 36 of 1907. 
°- @ 
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As to the second point, I submit that Param owned a 10 
anna share; a 4 anna share was mortgaged to Sheo Narain, 
agd a two anna share toa third party.-. The remaining 4 anna 
share was free from an incumbrance. In the application for 
sale, the shage,sought, to be sold is described as unencumbered ; 


the sale certificate makes no mention of any incumbrance ;, 


further the finding is that the share was ‘sold free from in- 
cumbrances, ° 


[Stanley,-C. J. What do you say about section 244 of the 
Code of Civil Procedure ?] 


I submit -th&t section 244 of the Code fees not apply for 
two reasons ; 1st there is no.dispute between the decree-holder 
on the one Kand and the judgment-debtor on the other, but it is 
a dispute between the judgment-debtor,on the one hand and 
the auction purchaser on the other. Secondly there is no dis- 
pute relating to the execution, discharge or satisfaction of 
the decree. 

[Stanley, C. J. How do you distinguish*the case of Kalyan 
Singh v. Thakur Das, 1905, A. W. N., 87. We are not 
prepared to reconsider the question, which has been so recent- 
ly decided. The Calcutta and the Madras High Couits have 
also taken the same view. ] 


The judgment of the court was dad by 


STANLEY, C. J—The main question raised in this appeal is 
whether a claim for possession of property, purchased by a 
“decree-holder in execution of his own decree, can be enforced 
by a separate suit or whether such a suit is barred by the pro- 
visions of section 244 of the Code of Civil Procedure. The 
‘property of which possession is sought to be recovered falls a 
little short of a 4 anna undivided share of a certain village, 
which was purchased by the decree-holders.on the.2oth of 
April 1895. That property ifin the possession of the appel- 


lant, Sheo Narain, under a deed of ‘gift from the widow of the . 


judgment-debtor. No steps were taken by the purchaser to 
obtain possession until the month cf February 1902, that is, 


nearly seven years after the date of the purchase, when he | 


applied to the court for possession under section 318 of the 
“Code. That application was rejected as being barred by limita- 
tion on the Ist of November 1902. The present suit was 
instituted in 1904 fora declaratign that the share of the pro- 
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e 
perty in question was not subject to a mortgage which had 
been set up ina prior suit by Sheo Narain, and also for posses- 
sion of it as unencumbered property. e 


The court of first instance dismissed the plaintiffs claim 
holding that the share in question was not unenêWnbered, and 
relying in support of his decision upon the memorandum of 
bids which was prepared by*an Ayun, in the office of the 
Deputy Collector, from which it appeared that the property 
sold .was subject to a mortgage for a sum of Rs, 148. “On 
appeal the decision of the court of first instance was reversed, 
and thereupon a second appeal was preferred? go this Court. 
The learned Judge, before whom the appeal came, upheld the 
decision of the lower appellate court, holding that there was 
no farce in the contention raised on behalf of the appellant-in 
that court, that the suit was barred by the provisions of sec- 
tion 244 of the Civil Procedure Code. He observes in. the 
course of his judgment, “The mere fact that the auction 
purchasers, or their representatives, failed to apply within time 
to be put in possession under section 318 of the Code of 
Civil Procedure, does not deprive them of their right to bring 
a regular suit,” and then quotes as an authority for this, ‘the 
case of Seru Mohun Bania v. Bhagoban Din "Pande (t) and 
Kishori Mohun Roy Chowdhry v. Chunder Nath Pal (*). 
In neither of these cases was the purchaser the decree-holder 
as was the fact in the case before us. But there is no doubt 
that according to some early rulings the decision of the learn- 
ed Judge would have been correct. Lately, however, several 
cases have come before this, and the other High Courts in 
which the early rulings have not been followed. The earliest 
of these to which we need refer is the case of Madhusudan Las 
vy. Gobinda Pria Chowthrani (4), in which it was held by Mac- 
pherson and Stevens, J J. that proceedings for the delivery of 
possession to an auction purchaser, who was also the decree- 
holder, after sale in execution of her own decree, were proceed- 
ings in execution of the decree, and that when the application 
fore possession was resisted by the legal representative of the 
judgment-debtor on the allegation that portions of the pro- 
perty belonged to him and not to the judgment-debtor, the, 
question raised came under sectione2z44, and must be decided 
` (2) [1883] I. L- R., 9 Cah, 602. œ (2) [1887] L L. R., 14 Cal., 644. 

l (3) [a889P I. L. R., 27 Cal, 34 
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under that scction and not by a separate suit. The next case 
to which we would refer is that of Kattayat Pathumai v. 
Raman Menon (+), in which a similar view was taken, it being 


held that proceedings, taken by an auction purchaser to obtain - 


possession o "property purchased by him ata sale in execu- 
tion of his own decree, related to the execution, discharge or 
satisfaction of the decree within the meaning of section 244, 
and that a separate suit for possession was not maintainable. 
The question again came before this Bench in the case of 
Kalian Singh, versus Thakur Das (*), in which the question 
was carefully ‘congidered, and the decision of the Calcutta and 
Madras High Courts was followed. So far, therefore, as we 
are concerned, the question is concluded by authority. We do 
not think that we are unduly extendingethe scope-of section 
244, and we say this with the more confidence in view of the 
observations of their Lordships of the Privy Council in recent 
cases as regards the object and meaning of that section in 
which they express approval of the fact that the courts in 
India have not placed any narrow construction on its language 
Prosunno Coomar Sanyal v. Kali Das (8), 

e For these reasons we must allow the appeal, and dismiss the 


suit with costs in all courts. 
Appeal decreed. 
(4) [1903] I. L. R., 26 Mad., 740. 
, (5) [1906] 26 A. W. N., 87, S$ C, 3 A L. J. R, 234 
(6) [1892] I. L. R., 19 Cal., 683 


M. L. S. 





GORDHAN DAS AND ANOTHER 
~“ Versus 


CHUNNI LAL.* 


Endowment—deed—-construction—charitable purposes—not void for 
vagueness—parties—persons interested not being upon the secord— 
effect of. 

Where a deed of endowment recitéd that'the executant had estab- 
lishedea aharams/ala, for charitable purposes and he had carried on 


the charity: Ae/d that the trust was not void for vagueness. A trust 


for-such purposes, that is, charity generally, will always be carried 
out notwithstanding that tke objects of the charity are not-specifically 
defined. Ranchhordas v. Parvati Bai,'l. L. R; 23 Bom., 725, 
distinguished. i ae i 
*F, A. No. 199 of 1905. 
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Where the court finds a properly constituted trust, thé fact that 
the trust was not carried out would not have the effect of annulling it. 


Where the plaintiffs in a suit ask for possession in the character 
of trustees of certain endowed property and omit to implead persons 
interested in a particular item of that property, they wannot in that 

“suit obtain a decree declaring that property eubject to the charge of 
` maintaining the trust. š 


FIRST APPEAL from a decree of Lala Shankar Lal, 
Subordinate Judge of Agra. . 


Suit for possession of a village called Gauri on the allega- 
tion that it was endowed property. The deed d endowment 
was executed by Rai Joti Prasad on the 29th September 1861. 
It recited that he had established a d4aramsha/a at Benares, 


and in order to mage a permanent arrangement to carry it 


on, he endowed several villages. The plaintiffs claimed that 
Gauri was one of the villages which were endowed. Tl is 
village, among others, remained in possessjon of the trustees 
appointed under the deed of 1861, after whose death it came 
into, the possession of their widows. In 1903, a widow of 
one of the trustees sold the village to the defendant. She 
was removed from the office of trustee and olaintiffs were 
appointed in’ her place. They brought this suit for posses? 
sion. The Subordinate Judge dismissed the suit. | 


Plaintiffs appealed. 


Sunder Lal, with him S. C. Banerji for the appellant, submit- 
ted that the deed created an endowment over the corpus of the 
property, (the averageincome thereof was about Rs. 6,000 a year), 
and not over a portion of the income only. In any event, the 
appellants were entitled to Rs. 500 a month, and they cofld 
claim it from any of the propertiescomprised in the deed. The 
defendant was therefore to pay, Rs. 500 a month as he was 
the purchaser of one of éhe properties, víg, Mouzah Gauri. 
The decree of the court below was quite wrong on the findings, 
and could not be sustained. 


J. N. Chaudhri, (with him M. L. Agarwala and Kedar Nath) 
“for the respondent, submitted that the word “ punya” usedin the 
deed was to> va71> tọ >> th: basis ẹf a chari‘able endowment, 
ag the trustees could use the money for any one out of an 
unlimited number of objects.” He cited 
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Runchordas v. Parvati Bai, [1899] I. L. R., 23 Boni, 725. 

Taere the word ‘darma’ was held to be too vague. The 
word ‘punpa’ is equally vague. There was no evidence that the 
endowment was ever meant to be acted upon or was ever acted 
upon. Th¥ properties continued to be recorded in the re- 
venue registers as’ if they had not been endowed. He relied 


upon e 


Suppaminal v. The Collector of Tarore, [1889] I. L. R , 12 Mad., 387. 


Lastly, he submitted that the frame of the suit was misconceiv- 
ed. If the plaintiff desired to have the endowment declared, he 
should have%framed the suit so as to have all the properties 
and their present owners before the court, so that a proper 
scheme for administration could be settled. The prayer for 
possession was clearly wrong ; and that being’ the case and all 
the parties not being before the court, they could not ask the 
court to charge one of the properties with the entire burden 
or to apportion the charge over the several villages. 

Sundar Lal, in reply. The objection, as to non-joinder of 
parties, was too late. It should have been taken at or before 
the first hearing. 

[Stanley, Q. J. A sufficient answer to that was that the res- 
pondent did not plead non-joinder but objected to the frame 
of the suit.] 

The judgment of the court was delivered by 

STANLEY, C. J. This is an appeal by the plaintiffs against a 


* decree of the Subordinate Judge of Agra, in a suit brought by 


-them as trustees for a declaration that certain property was en- 
dowed, and that the plaintiffs as such trustees might be put into 
possession of the village of Gauri, a portion of the endowed 
property. The court below, while dismissing the plaintiffs 
claim for possession, gave a declaration that mouzah Gauri 
was charged with and subject to an annuity of Rs. 133-5-0 
for the support of the alleged chfrity, and that the plaintiffs 
were entitled to realise this sum from the defendant during 
the continuance of the charity. Against this decree, the plaint- 
iffs have appealed. We have also before us an objection 
filed by the defendant respondent, under Section 561 of the 
Code of Civil Procedurg, the ground of objection being that 
the property is not endowed pr >perty. : 
Ve. 
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The deed’ of endowment upon which the piaintiffs rely was 
executed by Rai Joti Prasad of Agra on the 20th of Septem- 
ber 1861. In that document there is a recital that the exé- 
cutant had established a dharamshala at Benares for charit- 
able purposes, and had carried on the charity *¢ a cost of 
Rs. 500 a month, Then it is recited that it’ was necessary to 
make a permanent, arrangement for the continuance of the 
charity and for meeting theeexpenses connected with it, and 
that therefore the document was executed, In the operative 
part Joti Prasad purported to set apart the profits of seven 
villages, one of which is Gauri, for the expegse8 eof the dha- 
rainshala and directed that the net profits of those villages 
should, to the extent of Rs. 500 a month, be applied to charit- 
able purposes (punya) at the dharamshala and that the net 
profits of the villages should be deposited by way of trust 
with Bishambar Nath and Din Dial or those whom they 
might appoint. 

After the deaths of the trustees, their widows Rani Kanno 
Dei and Rani Hira Dei took upon them the management 
of the property comprised in the deed of endowment, and 
on the 12th of January 1903, Rani Hira Dei sold the village 
of Gauri to the defendant, Seth Chunni Lal, who is now 
in possession of it. By order of the 25th of January 1904, 
Hira Dei was removed from the office of trustee and the 
plaintiffs were appointed trustees of the endowment. The 
suit out of which this appeal has arisen was then brought by 


them on the 17th of May 1904 and it is only concerned with, 


the village of Gauri, the plaintiffs claiming possession of it 
alone, Seth Chunni Lal alone defended the suit and his sole 
defence was that the property in dispute was not endowed 
property, and that the alleged deed of endowment was never 
acted on. : 


The learned Subordinate Judge held, and we think rightly, 
that only a portion of the profits, that is Rs. 500 a month, of 
the villages mentioned in the deed of endowment was dedi- 
cated for the purposes of the trust, and that the villages them- 
selves were not vested in the trustees so as to entitle them to 
possession of them. The founder of the trust directed that 
the net profits of the villages to the extent of Rs. 500 a month 
only ‘and not the corpus, showld be applied to charitable 
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purposes, and be deposited by way of mi with ¢he trustees, 
The plaintiffs, we think, are clearly not entitled to be put into 
possession of any of the villages. They are only entitled to 
receive Rs. soo a month out of the profits of them. Their 
suit for pesgession was, therefore, misconceived. The learned 
Subordinate Judge came to the conclusion upon the evidence 
that Rs. 500 a month Were never expended in the expenses 
of the charity but that possibly the expenses might have 
been abont Rs. 166 a month, and he held that the villages 
were only subject to a charge of Rs. 130 a month for the 
charity. H$ words are “I think it may be taken that the 
income of the villages in the d/efnama is subject to a charge 
of Rs. 130 a month for charity at Benares”. He further 
found that the proportionate part of the charge, attributable 
to the’ village of Gauri, was a sum of Rs. 133-5-0 yearly. 
Accordingly, he gave a decree for this amount. 


The plaintiffs appellants appeal against this decree con- 
tending that the village of Gauri was endowed property, and 
that upon the true construction of the bhetzama, the corpus of 
the villages. should have been held to be dedicated, and also 


relying” on ‘other grounds which it is unnecessary here to 
refer to. 


Mr. Chaudhri, on behalf of the respondent, supporting an 
objection, filed under section 551 Code of Civil Procedure, con- 
tended that there was no valid endowment at all, the purposes 
of the trust being too indefinite and vague, and also that if 
the endowment was valid, it was never acted on. He further 
objected to the form of the decree. 


As to the first point raised by him, namely, that the trust 
could not be enforced, that the words translated “charitable 
purposes” are too vague and indefinite to create a valid 
trust, he relied upon the rufing of the Privy Council-in 
the case of Runchordas v, Parvati Bai (+), in which it was 
held that a bequest by a Hindu testator of moveable and 
immoveable property to trustees for “dharm” was void. The 
word “dharm,” as was -pointed out in that case, indisput- 
ably bears a broad signification, being so wide as to include 
philanthropy or piety or*charity. In Wilson’s Glossary of 

(1) [1899] I. L. R., 23 Bom., 725. 
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è 
„Judicial Teams ‘dharim’ is defined to be ‘law” ‘virtue. ‘legal 


or moral duty’. Their Lordships held that the objects, which 
can be considered to be meant by that word, are too vague 
and uncertain for the administration of them to be under any 
control, The dedication in the case before uš is for charitable 
purposes (punya) and for charitable purposes alone. A trust for 
such purposes, that is, for charity generally, will always be 
carried out, notwithstanding that the objects of the charity 
are not specifically defined. The court can, if necessary In 
such a case, settle a scheme for fts proper administration. 
There is nothing, therefore, in the first point wish has been 
raised before us. 


The next point argued by Mr. Chaudhri is that the evidence 
fails to show that the endowment was ever acted on, and 
reliance is placed upon’ the decision in the case of Suppammal 
versus Lhe Collector of Tanjore (*). It will be seen froma 
reference to the judgment in that case that the evidence 
so far from indicating an intention to constitute a trust, 


Avent to show that the parties never intended to give effect 


to the provisions of the deed, in fact the court found that 
a trust was not created. In the course of his judgment, 


Shephard, J., observes—“Itis true that neglect or breach of . 


trust (s¢c)on the part of the trustees in acting, in accordance 
with the direction of the founder, could not have the effect 
of annulling a properly constituted trust”. We gather from 
this that if the court had found that there was a properly 
constituted trust, the fact that the trust was not carried out 


would not have the effect of annulling it We think that the ` 


court below rightly decided that the trust existed. 


Then the learned Advocate for the respondent contended” 


that in view of the frame of the suit, the plaintiffs were not 
entitled to the decree which they obtained for payment of a 
proportionate part of the cMarge created by the deed of 
endowment. We think that this branch of his argument ts 
well founded. The relief which the plaintiffs claim is that 
they may be put into possession of the village of Gauri. 
They did not implead the persons who are interested in the 
other villages which are subject to the trust and as they failed 
to establish their title to possession, it seems to us that it was 


(2) [1889] I. b. Re t2 Mad., 387. 
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not open to them to ask the court to apportion the charge 


over the several villages, and to declare the village of Gauri 
liable to a specific portion of that charge. If their suit had 
been a suit foy a declaration that the village of Gauri, to- 
gether with the other villages named in the dhetuama, were 
charged with the monthly payments mentioned in the instru- 
ment, and for an apportionment of that tharge, the plaint 
would have assumed a different form, The prayer for any 
other relief, which might be deemed just, contained in the 
plaint, did not, qs has been argued, justify in our judgment, the 
court below if déciding as it did that Gauri was liable to a 
definite portion of the charge. In view of the frame of the 
plaintiff's suit, we think that it ought to have been dismissed, 
notwithstanding that the plaintiffs mayebe able to establish 
that the village of Gauri is subject to a charge of Rs. 500 a 
month, for the charitable purposes, mentioned in the trust 
deed. It will be open to the plaintiffs to institute a suit in 
the proper form. 

We dismiss the appeal, set aside the decree of the court 
below and dismiss the plaintiff's suit. As the sole defence set 
up by the defendant was that the property was not dedicated, 
and as he has maintained this defence in his objection, we 
think that in the court below the parties should abide their 
own costs. We now so order. We give the defendant res- 
pondent thẹ costs of this appeal, including fees in this Court 
on the higher scale. We give no costs of the objection. 

Appeal dismissed. 
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BALWANT SINGH 
VERSUS è 


GIRDHARI LAL AND OTHERS.“ 


Jurisdichon—Cruil and Revenue Court—Landlord afd Tenant,—Agra 
Tenancy Act (TI of rgor) U. P., Section*79—order in ejectment 
suit in civil court by lessee of a tenant—res judicata. 


An occupancy tenant leaged his land to the plaintiffs. Subsequently 
he relinquished his rights in favou of the semindar. The semindar 
took proceedings in the revenue eourt and got the plaintiffs ejected 
and put other persons as tenants of the land i in dispute. In the 
meantime he continued to take rent from the lesgees but without 
prejudice to his contesting the lease Ae/d, that a relation of landlord 
and tenant subsisted between the parties up to the date when the 
landlord got the lessees ejected. The suit of the lessees for posses- 
sion was consequermtly a case Which was cognisable bya revenue court, 
and was therefore baried by the tule of res judicata on account of the 
judgment of the revenue court in eyectment proceedings. 

SECOND APPEAL against the decree of Babu Chajju Mal, 
Subordinate Judge of Aligarh, affirming a judgment of Babu 


Gokul Prasad, Munsif of Hathras. 


Kalwa was an occupancy tenant of the land in dispute 
whieh belonged to the defendant, Raja Balwanf Singh, C. I. E. 
In 1898, he executed a sar-t-peshyt lease of his right to 
occupy in favour of the plaintiffs for a certain number of years. 
In 1901, Kalwa relinquished his occupancy rights in favour 
of the Raja. The plaintiffs brought a suit in the court of the, 
Munsif, and got a decree declaring their right to remain in 
possession for the unexpired term of the lease. The defendarft 
instituted proceedings in the revenue court, and got the plain-e 
tiffs ejected, and let the land to other tenants, on 9th Decefn-_ 
ber, 1902. On roth December, 1903, the present suit was 
brought for possession, under the terms of the sar-t-pesigt 
lease. The courts below decreed the suit. 


Defendant appealed. 


S. C. Banerji (for J. N. Choudhrt), for the appellant. The 
plaititiffs were transferrees from a tenant. If they pay rent 


to the semindar, they are semtndar’s tenant ; if they pay rent 


to his lessor, they are semzndar’s sub- tenant. In the former 
case, if the gemndas turned tham out wrongfully, they must 


sue the sevzzndar in revenue court to recover possession. Inthe 
* 8. A. 1062 of 1905. 
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latter case, in the same event, their dispossession tantamounts to CIVIL. 
dispossession of the occupancy tenant, who must sue within 6 
months. The occupancy rights in this case have determined ; past E 
first, because there was a valid surrender and no fraud was pis 
proved, and ' secondly, because cccupancy terent cid rot GIRDHARI Lar. 
bring any suit within six months. 

Patalwan Singh v. Satrupa Kuar, [1905] 2A. L. J. R., 471. 

As to the effect of civil and revenut court decisions, the judg- 

ment of 12th March 1902 should be treated as civil court 
judgment. Where two judgments are in conflict the later in 
time should prevail. 

Mallu Maly. Jhamman, [1904] 1 A. Le J. Ra, 416. 


The order of 22nd September 1902 operates as res judicata, 
Therefore the present suit is cognisable eby revenue court, 
Order passed inter parties by a duly constituted court cannot 
be treated as a nullity. The revenue court was competent to 
decide, if relation of landlord and tenant existed between 
the parties and its finding that such relation did exist can be 
set aside only by appeal. An er parte decree is binding on 
the parties. 

Gulzar; Lal, for the respondents relied on section 40 of the 
Rent Act XII of 1881, and submitted that the relation of 
landlord and tenant did not subsist between the parties, and 
consequently a civil court had jurisdiction to hear the case. 
The orders of a revenue court cannot operate as res judicata, 
-He cited 

- Khiali Ram. Nathu Lal, [1893] 1. L. R., 15 All, 219. 
e -. ~ Badri Psasad v. Sheo Dhian, [1896] I. L. R., 18 All, 354. 

[Knox J. referred to Mahesh Singh v. Ganesh Dube, 1. L. R., 

15 All, 231.] 

Briz Mohan Das v. Algu, [1903] i. L. R., 26 AlL, 78. 

Rannu Rai v. Rafi-ud-din, [1904] k L. R., 27 AIL, 82. 

Gokul Mandar v. Padma Nand, [1902] I. L. R., 29 Cal., 707. 


The judgment of the court was delivered by 


DILLON, J.—This appeal arises out of a suit brought by 
Girdhari Lal and others against Raja Balwant Singh, first 
party, Ishri Singh and Bhikey Singh, second party, and Kalwa, ` 
third party. The suit was brought in the court of the Munsif * 
of Hathras. Raja Balwant Singhe is ethe landholder of the 


Dillon, / 


34 e HIGH COURT. [AL PR. 


j j 
CIVIL land in dispute. Kalwa was a tenant with a right of oc- 
1907. cupancy. The plaintiffs are mortgagees from Kalwa of a 

BALWant SincH ght to occupy Kalwa’s land until his tenancy is determfned 

v or the mortgage debt is paid. Ishri Singh and Bhikey Singh 

GIRDHARI LAL, 

Dillon, J are tenants whom the landholder has recently, as we shall 
hereafter show, admitted as tenants into the land occupied 


+ 


by Kalwa, : 


If will facilitate the decision of this appeal if we set out 
first the transactions between the parties. 


On the gth of November 1898, Kalva being a tenant 
with a right of occupancy, executed what is known as a 
sar-t-pesigt lease in favour of the father of the present plain- 
tiffs. This transaction, according to the Full Bench Ruling of 
this court, KAtalt Ram v. Nathu Lal, (1) does not amount to a 
transfer of the right of occupancy inasmuch as a transfer was 
expressly forbidden by section 9 of Act XII of 1881. It 
is the sub-letting by the occupancy tenant to the mortgagees 
of that tenant’s right to occupy that land, a right which deter- 
mines on the determination of the right of occupancy and | 
can subsist no longer than the right of occupancy, subsists. 
A subsequent Full Bench ruling, Mahesh Singh v. Ganesh 
Dube (*), held that the sub-tenant by such sub-letting did not . 
become the tenant of the gemindar. To avoid constant 
repetition in this judgment, we shall hereafter allude to this 
sub-letting by Kalwa as the sub-letting of his right to occupy. 


This transaction on the part of Kalwa, as will be seen by 
the subsequent history of the case, was never recognised by the - 
semindar. Onthe 16th February 1901, Kalwa relinquished his 
tenancy by deed in favour of the sezndar. No sooner had he 
done this then the plaintiffs*filed a suit in the court of the 

° Munsif of Hathras to have this deed of relinquishment set aside, 
and to be maintained in possession as “sub-lessees”. To this 
syit they made Raja Balwant Singha party. This move on 

: «the part of the plaintiffs was met by a counter move on the 

à part of the landholder who caused a written notice of eject- 
ment to be served on the plaiatiffs, in accordance with the 

` provisions of section. 36 of Act XII of 1881. 


(1) [1893] L L. R, 15 AlL,219. (2) [1893] L L. R, r5 AIL, 231. 
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i On the I 3th May 1901, the Munsif decided that the dead CIVIL. 
of. reļlinquishment was void as-against the plaintiffs, that they 1907. 
_ were entitled to.be, retained: in possession for the unexpired Sica PE 
„term - of the „lease, and he granted the plaintiffs possession v. 
as “ sub- lessees” for the term of the lease. In the meanwhile SIRDHARI oe 
the plaintiffs had, before.the rent court, contested their liability Dillon, J. 
to be ejected, but the question was determined adversely to 
7 them, first on the 12th of March 1902, and subsequently on 


-the 14th of August 1902 in*appeal. 


ung In'the meaftwhile the local Act II of 1901 had come into 
.oforce and apparently the land-holder who wished to eject 
“3a tenant on grounds other than an unsatisfied decree for 
yzarrears.of rent, had to proceed by suit. Accordingly the land- 
a:holder “instituted a suit under section 63 of the local Act 
+ No. IL of 1901 in which he asked for the ejectment of the 
-, present plaintiffs. This'suit was apparently not defended by 
->the plaintiffs. The Assistant Collector held that they were 
~ ļiable to ejectmemt, and passed an er parte decree against 
- them. Jn his opinion their status was that of sub-tenants 
„Of: Raja e Balwant Singh. Raja Balwant Singh took out 
ssexecution proceedings, dispossessed the present plaintiffs on 
-the gth-.December 1902, and let the land to Ishri Singh 
and others, defendants second party in the present suit. 
„Qn the, roth December 1903, the present plaintiffs insti- 
tuted the*suit out of which this appeal has arisen. Their 
-prayer was that they should be put in possession under the 
. terms of the sar-t_peshgt lease in their favour, and that the 
~ defendants, second party, should be ejected from the same. 
-i Fhe :courts below have decreed the plaintiffs’ suit. They 
held that the suit was cognisable by the civil court, that the 
~ orders of ejectment passed bY the courts of revenue did not 
l perate as res judicata inasmuch as there was no relation of 


landholder and tenant between the plaintiffs and Raja Bal- 
. want Singh. 


‘In appeal before us two points were taken. First, that the 
decisions of the Revenue Courts do operate as res judicata ° 
and do debar the responelents from maintaining the present 
suit. Second, that the status of the plaintiffs was that’ of 
sub-tenant, and that they had nòd» higher rights than were 
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Civit. | enjoyed by their mortgagor, Kalwa. We found upon perusal 


1907. of the judgments of the courts of revenue which were 
SERE filed in the present suit, and especially from the judgment 
mis ane of the Commissioner, dated the 14th August 1902, that as 
GIRDHARI LAL 4 matter of fact the plaintiffs had, since 1306 Fasli, made 
Dillon, J. payments of rent to the landbolder and that he had received 


such rents but witHout prejudice to his contesting the sub- 
lease which Kalwa had executed in favour of the plaintiffs. 
In order to free the case from any doubt, we sent for the re- 
cords and we find on perusing them that this is the case. 
We, therefore, hold that the relation of landlofd and either 
tenant or a sub-tenant has existed between the parties since 
1306 Fasli (1899), and that it subsisted between the paities 
upto oth December *®1902, when the landholder succeeded 
in dispossessing the present plaintiffs. The suit of, the 
present plaintiffs must be taken to have been a suit under 
‘ section 79 of the Local Act II of 1901, at any rate it was a 
suit of the nature specified in that section, and by seetion 167 
of the same Act, except by way of appeal, no court other than 
‘the revenue court could take cognisance of it. The result 
of this is that we must also hold that the proceedings *of the, 
revenue courts in ejectment bar the determination of the 
issues, which are raised in this suit. The revenue courts, 
which decided the suits in ejectment, were courts of compe- 
tent jurisdiction to try and determine both the suits then. 
' before them and also the present suit, and by the provi- 
sions of section 96 of Act No. XII of 1881, the orders passed 
on applications for ejectment when proved, as they have ° 
been in the present case, have the same effect as the judf- 
ments of a civil court. The first plea, therefore, is decided in 
the appellant’s favour. è 
This decides the appeal. “The result is that we decree the 
appeal, set aside the judgments of the courts below and dis- 
miss the plaintiffs’ suit with costs in all courts. 


-> Appeal decreed, 
: X. 
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BANARSI PERSHAD 
i VErSUS 
RAM NARAIN AND OTHERS.* 


Decree—suit to së aside— No Jraud—Riehi to sue—Code of Civil Proce- 


dure (Act XIV of 1882), section g¢7—Next friend ceasing to bea 
guardian under the Guardian and, Wards Act—. 


H instituted a suit for redemption which was decreed. The 


¿decree was affirmed on appeal by the High Court. On appeal 


to the Privy Council, the deoree of the High Court was reversed, 
the Privy Council directing that an account should be taken of 
the defendan&’ receipts and payments under the mortgage deed 
and the ultimate balance due should be certified. H had died 
before the High Court gave its decision, and his three minor sons 
were substituted on the record, and their mother appointed as their 
next friend. She had also been appointed’by the District Judge 
as thelr guardian under the Guardian and Wards Act. After 
the decision of their Lordships of the Privy Council, the High 
Court transmitted their order to the court below under section 610 of 
the Code of Civil Procedure with directions to carry it into exe- 
cution. A pleader appeared for the minors in these proceedings 
but on the gth of May 1905, after the accounts had been rendered 


„by both the parties, and it only remained to examine and consider 


these aecounts, the pleader informed the court that he had no 
instructions and could not proceed further. The court, however, 
after considering the accounts passed a decree on the 16th of May 
1905. Meanwhile the mother of the minors had made an applica 
tion to the District Judge stating that one of the minors had 
attained majority and praying that he might be appointed in her 
place, guardian of the other two minors. This application was 
granted on the 3rd of February 1904. The Subordinate Judge was 
not informed of this, nor was any application made on behalf of the 
two minors for substitution of their major brother as their next 


friend in place of their mother, who accordingly continued to be 


their next friend in the case pending before the Subordinate Judge. 
Then the major son of H applied on his own behalf and on behalf 
of his minor brothers for a re-instatement of the case and a re- 
hearing after investigation of the accounts, alleging that they were 
not repiesented when the accounts were examined by the Sub- 
ordinate Judge. This application was refused and no appeal 
was made against the order refusing it Then the present suit 


was commenced, the sole prayerfor specific relief being that the 
decree of the 16th of May 1905 may be set aside. 


Held that the suit did no®lie in asmuch as the only relief claimed. 
was that the decree passed by the court may be set aside. Even 


F. A. 18 of 107.*, 
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if fraud on the part of the defendant had been alleged, the court 
would not have any jurisdiction to set aside the decree. If other 
relief had been prayed for, and there were proof of fraud in obtain- 
ing the decree, it might be open to the court to treat the decree 
as a nullity and to give suitable relief. But frandmot having been 
alleged or proved and no specific relief having been asked for, 
except the setting aside of the decree,the suit could not be decreed. 
Umrao Singh u. Hardeo and another, 1. L. R., 29 AlL, 418 referred 
to 
L 
FIRST APPEAL against the deĉree of Pandit Girraj Kishor 
Datt, Subordinate Judge of Bareilly. e, 
8 
Suit to set aside a decree. 
The material facts appear from the judgment. The Court 
below decreed the syit. 


Defendant appealed. 


Motilal Nehru (with him Sundar Lal and Guleari Lal), 
for the appellant relied on 


Ganga Ram v, Mihin Lal, |1995] 3 A. L. J. R, 187. 
Puran Chand v. Sheo Datt Rat, [1906] 4 A L. J. R, 51. 
Umrao Singh v. Hardeo, [1907] I. L. R , 29 AIL, 448. 


and sections 446 and 447 of the Code of Civil Procedure. 


Madan Mohan Malaviya (with him Sital Prasad Ghose) 
was heard in reply. 


The judgment of the Court was delivered by ° : 


STANLEY, C. J.—This appeal arises out of a suit to set aside 
a decree passed by the Subordinate Judge of Bareilly on the 
15th of May 1905 ina redemption suit. The former suit was 
instituted so far back as the 6th of April 1895, and was a suit 
for redemption of a mortgage and for accounts. The plaintiff 
in that suit was Kunwar Hulas ‘Singh, the father of the present 
plaintiffs respondents. The suit was decreed, and redemption 
allowed. The matter came before the High Court on second 
appeal when this Court affirmed the decree for redemption and 
directed accounts to be taken on the basis of the gross rental 
and not upon the basis of actual profits. An appeal was pre- 
ferred to his Majesty in Council, awd a decree was passed by 
the Privy Council on the 25th of March 1903. The case is re- 
ported in the Indian Jaw Reports, 25 All, 387. Upon the 
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L 
question as to the principle upon which the accounts should be 
taken, their Lordships of the Privy Council reversed the deci- 
sion of this Court, holding that the defendant mortgagee was 
not responsible forethe amount of the gross rental as shown in 
the samaband: but only for such sums as were actually received 
by him oron his behalf, and such further sums, if any, as 
might have been received by him but for his own neglect or 
fault. Their Lordships accordingly directed that an account 
should be taken of the defendants’ receipts and payments 
under the mortgage deed and that the ultimate balance due 
to or from the defendant should be certified. We should 
mention that prior to the decision of the appeal in this Court, 
the appellant Kunwar Hulas Singh died. His three minor 
sons were brought upon the record as hfs representatives, his 
widow Musammat Mulo being their next friend. In addition 
to being next friend of her minor sons in this litigation, Musam- 
mat Mulo was also on the 30th of April 1900, appointed 
by the District Judge as guardian of their persons and property 
under the Guardian and Wards Act. After the decision of 
their Lordships of the Privy Council, namely, on the zoth of 
July 1903%the*High Court transmitted their order to the court 
below, under section 610 of the Code of Civil Procedure, with 
directions to carry it into execution. In these proceedings a 
pleader, named Lekhraj Singh, appeared for the minors, filing 
his vakalainama as pleader for them, and for their next friend. 
*He appears to have acted as such up to the oth of May 1go5. 
Qn that day after the accounts had been rendered by both 


the parties, and it only remained to examine and consider. 


these accounts, Lekhraj Singh informed the court on the 
day fixed for the hearing that he had no instructions, and 
could not proceed with the hearing. The court, intimating 
that the accounts had been filed and all that remained to be 
“done was to examine them, adjourned the hearing, considered 
the accounts, and passed a decree on the 16th of May 1gos, 
Meanwhile, Musammat Mulo had made an application to the 
court of the District Judge, stating that her son Ram N arain 
had attained his majority, and that she was incapable of 
attending to the affairs of the minors, and praying that she 
might be discharged from the post of guardian of their per- 
sons and property, and that Ram, Nayain might be appointed 
guardianin her place. The application was granted on the 
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3rd of February 1904. No intimation, however, was given to 
the Subordinate Judge of the fact that Ram Narain had been 
appointed guardian in the place of Musammat Mulo, and 
no application was made on behalf of the minors for the sub- 
stitution of his name as next friend in the suit which was then 
pending. This being so, Musammąt Mulo continued to be 
the next friend fot the purposes of the suit. The decree of 
the 16th of May 1905 did’not satisfy the plaintiffs, and an 
application was made by Ram Barain on behalf of himself 
and his brothers for a re-instatement of the case and a rehear- 
ing after investigation of the accounts, alleging tat they were 
not represented when the accounts were examined by the 
learned judge. The Subordinate Judge refused this application 
for reasons which it ig not necessary to criticise. 


No appeal was taken from his order, though it was appeal- 
able; and the decree of the 16th of May 1905 has become 
absolute. The suit, out of which the present appeal has arisen, 
was then launched, the sole prayer for specific relief being that 
the decree of the 16th of May 1905, may be set aside. The 
learned Vakil for the respondents has been unable to refer’ us 
to any authority for the bringing of a suit in which the only 
relief claimed is the setting aside by a Subordinate Judge of 
a decree passed by his predecessor, It is true that the plaint- 
iffs claimed any other relief which might be just, but we do 
not think that this general prayer would justify us in passing of, 
an order which would have the effect of annulling a decree 
against which no appeal was preferred. Even if fraud, on thé 


-part of the defendant appellant, had been alleged, we do not e 


think that the court would have any jurisdiction to set aside 
the decree. If other reliefhad been prayed for and there 
were proof of fraud in obtaining the decree, it might be open 
to the court to treat the decree as a nullity and to give suit-. 
able relief. But in this case fraud is neither alleged nor prov- 
ed, and no specific relief is asked for, save and except the 
setting aside of the decree. On this subject we may refer to 
the ruling of this Court in the case of Umrao Singh v. Hardeo 
and another (1), The learned Subordinate Judge appears to us 
to have been under a misconceptid@n as to the difference be- 
tween a next friend, acting for minor plaintiffs in a suit, and 
(1) [1907] I. Ê R., 29 AIL, 418. 
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a guardian appointed over the persons and properties of minors 

under the Guardian and Wards Act. Hesaysin the course of 
his judgment that “the guardian’s name nominally remained 
as guardian in suit No. 52 of 1895 after the 3rd of February 
1904, when Musammat Mulo was removed from guardianship, 

and Ram Narain, the plaintiff, was declared an adult, and was 
appointed guardian of the other plaintiffs by order of the District 
Judge of Bareilly.” He then held that if the plaintiffs had 
not been properly represented in the proceedings which result- 
ed in the decreeethe present suit was maintainable. He evi- 
dently considered that when Musammat Mulo was removed 
from the guardianship under the Guardian and Wards Act, 
she ceased to act as next friend of the minors in the pending 
suit. Such, was not the case. Mr. Motildl has pointed out 
the course which should have been adopted by the parties, if 
she had desired to retire from the office of next friend in the 
pending suit. Section 447 of the Code of Civil Procedure 
directs that a next friend shall not retire at his own request 
without first procuring a fit person to be put in his place, and 
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without giving security for the costs already incurred. This 


provision pf the Code was absolutely ignored by the parties. 
The Subordinate Judge seems to have considered that the 
appointment of Ram Narain, by the District Judge as guardian 
under the Guardian and Wards Act, was tantamount to his 
appointment as next friend for his minor brothers in the suit 
before the Subordinate Judge. We are not able, clearly, to 
understand the order which has been passed by him, Whilst 
sefting aside the decree, which is the only relief which was 
sought, he has given a direction that the suit No. 52 of 1895, 
that is the former suit, is to be restored to its original number 
in the file and that inquiries be made in accordance with 
the order of their Lordships of the Privy Council. We think 
that the suit was misconceived and that this appeal must be 
allowed. We allow the appeal, set aside the decree of the 
court below and dismiss the plaintift’s suit with costs in both 
courts, including fees in this court on the higher scale. We 
extend the time for payment of the amount due by the plain- 
tiffs up to the 3rd January 1908. 


G, L, : e 


Apobea! allowed, ` 
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CIVIL. IN THE MATTER OF ANANT RAM AND OTHERS*. 
1907 Code of Criminal Procedure (Act V of 1898), section 4 (v)—MukAtars— 
December 5. meamng of—right to practise—Legal Practitioners Act (XVIII of 
1879), section 9>—powers of Mukhtars. = he 
KNOX, j. 
BANERJI, J. Per curiam—A Mukhtar cannot, as a matter of mght, practise in 
RICHARDS, J. criminal courts. He can qnly do*so if he obtains the permission 


of the court in each case., The word ‘Mukhtar’in clause (v) Sec- 
tion 4 of the Criminal Procedure Code also refers to such mulhtars 
as have obtained a certificate of qualification from the High Court. 

Where the District Magistrate issued a notice that ‘Mukhtars 
can appear under section 4 (v) only with the “cgurt’s permission ” 
held that he did not act without jurisdiction. 

Per BANERJI, J.—If permission, to act ın a criminal case, is asked 
for by a Mukhtar, who holds a certificate empowering him to prac- 
tice, such permis&on should not be refused except for valid reasons, 


Per RICHARDS, J.—In considering whether or not permission 
should be granted to a Mukhtar, who has qualified himself with a 
certificate provided by the Legal Practitioners’ Act, the court ought 
to consider every application on its merits. 

In a judgment the Additional Sessions Judge of Meerut 
remarked that the definition of pleader in the Code of Criminal 
- Procedure did not include a mukAtar ande that a mukhtar 
must obtain permission from the Court before he could appe&ur 
in a case. A copy of this judgment was sent to the District 
Magistrate for circulation among the Subordinate Courts, 
The District Magistrate thereupon issued a notice to the 
effect that mukhtas could not appear in any case" except with 
the court’s permission. Pandit Anant Ram and three other 
Mukhtars applied to the High Court to set aside the order. 


C. C. Dillon for the applicants contended that haying 
obtained a certificate from this Court entitling them to practise, 
it was not necessary for the s«Afars to obtain special per- 
mission in every case. The word ‘szukhtar’ in secticn 4 cl. 

A (v) of the Criminal Procedure Code meant a mukhtar who had 
not obtained a certificate of qualification. He alone should 
obtain permission before he could be allowed to appear. 
But a mukhtar enrolled as such by this Court after having 
° obtained a certificate was not the person contemplated by 
the legislature when drafting se@tion 4 (v) of the Criminal 

* Procedure Code. He relied oh 


6 
e°* Mis. 69 of 1907. 
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Imperatrix v. Sheo Ram Gundoo, (1881) I. L. R., 6 Borm., 14. 


A. E. Ryves in supporting the order of the Magistrate 
submitted that stukāťtars could not rank with pleaders. 
In the draft of Act V of 1898 (Criminal Procedure Code) 
it was thought’ of classing mukhtars with pleaders but the 
bill when passed was changed. This showed that mukhtars 
must obtain permission from the court in every case. They 
could not oust better class of men ñ. e, Vakils and pleaders. 
There was no order prohibiting the mxkhfars to practise. 
There was no allegation that any mukA‘ar was refused per- 
mission to appgdt. . The order could not be revised. 


The following judgments were delivered. 


Knox, J. The Additional Sessions Judge of Meerut in an 
appeal pending before him entered in his judgment the follow- 
ing observation. “All accused persons are as of right entitled 
to be defended by a pleader and the definition of“ pleader” in 
the Criminal Procedure Code does not include smukhtars ; 
special permission of the court has to be obtained for the 
representation of an accused person by other than a pleader; but 
Magistrates seem to take it as a matter of course that mukh- 
tars should: appear. While this is so, the standard of morals 
ir? the courts can never improve. I dismiss this appeal and 
order that a copy of this judgment be sent to the District 
Magistrate for information.” Upon receipt of this, the District 
Magistrate of Muzaffarnagar issued the following order :— 
“Wukhiars ĉan appear under section 4 (1)—only with the 
court's permission. Draw all courts’ attention to this section.” 
ə it is contended before us that both these orders, namely, the 
order of the Additional Sessions Judge of Meerut and the 
order of the District Magistrate of Muzaffarnagar were made 
without jurisdiction. This contention is raised by certain 
nukhiars of the Muzaffarnagar district, who are represented 
in this Court by learned Counsel. The learned Counsel in 
opening his case boldly claimed for his client the right to 
appear whether with or without permission in criminal courts. 


His argument was that the words, contained in the clause of . 


the Code of Criminal Procedure quoted above, did not refer to 
a mukhtar, who has obtained a certificate from this Court 
authorising him to practise Mm criminal subordinate courts. 
He wished us to read the words ‘appointed with the per- 


-ql 


Knox, J. 


ir 
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mission ôf the Court to act in such proceeding’ as qualifying 
the immediately preceding words ‘other persons’ and as not 
referring or qualifying the words ‘any Mukhtar. In the first 
place if that had been the intention of the legislature we should 
have expected to find words ‘any Mukhtar’ *placed in group 
(1) clause (r) and notas they are in group (2) of that clause. 
There is a still further difficulty, which is an insuperable one 
and that arises outof the provisions of section g of Act 
No. XVIII of 1879. This section defines the powers given 
to Mukhtars on enrolment and provides that a person so 
enrolled “ may practise aS a Mukhtar in any ‘such civil court 
and any court subérdinate thereto and may, subject to the 
provisions of the Code of Criminal Procedure, 1882, appear, 
plead and actin any such criminal court and any court sub- 
ordinate thereto.” “The language here used shows that the ` 
legislature intended to draw and did draw a distinction be- 
tween the privileges of a Mukhtar when practising in a civil. 
court and his privileges when practising in a criminal court. 
In the latter case those privileges are subject to the provisions 
of the Code of Criminal Procedure 1882, that is to say, includ- 
ing and in addition to other provisions, the provision that he 
can only act when he has received the permission of the cout 
to act in a particular proceeding. The history of the genesis 
of this provision in clause (r) confirms the view we take of the 
intention of the Legislature. The learned Government Ad- 
vocate pointed out that when Act No. V of 1898 ,was still ip, 
the stage ofa bill and before the Legislative Council the 
draft proposed to confer upon Mukhtars the very privileges, 
which are contended for here. But when the bill passed inte 
law the provisions which had prevailed under Act No. X of 
1882 were replaced in Act No. V of 1898 without any change. 
All that the learned Additional Sessions Judge has done in his 
judgment is to draw the attention of the Magistrate, subordinate 
to him, to clause (r) of section 4 of Act V of 1898 intimating 
that these provisions apply to Mukhtars holding certificates. 
The District Magistrate has done nothing more than to draw 


. the attention of the subordinate courts on the subject. We 


cannot say that in either order the courts concerned acted 
without jurisdiction or contrary to ław. 

° BANERJI, J.—I entirely agreé. At the same time I am of 
opinion that if permissjon t& act ina criminal case be asked for 
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by a Mukhtar, who holds a certificate, empowering him to 
practise in criminal courts, such permission should not be 
refused except for valid reasons, and having regard to the cir- 


cumstances of the particular case and of the particular Mukhtar 
who applies for permission. 


RICHARDS, J.—I also’ agree’ in what hes been said by 
Str George Knox and Mr. Justice Banerji. I think in consider- 
ing whether or not permission should be granted to a Mukhtar, 
who has qualified himself with the certificate provided by the 
Legal Practitierferg’ Act, the Court ought to consider every 
application on its merits. Mukhtars cannot expect or claim 
all the privileges of Vakils and Advocates who have had to 
qualify themselves after much study and expense. This is 
what is really claimed on behalf of the present applicants. On 
the other hand there must be many occasions when the diffi- 
_ culty of obtaining the services of an advocate or pleader will 
be very great, and perhaps, having regard to the means of an 
accused person and distance, practically impossible. AIl these 
are matters, which I think the court might fairly take into 
consideration when granting or withholding permission to a 
Mukhtar, holding the certificate mentioned in the Legal Prac- 
titioner’s Act, XVIII, of 1879. 





B. C. M. Application refused. 
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Hindu Law—Reversioners—Compronuse by a widow in suit followed by 
decree—effect of— 


Heid, following Gobind K phi Narain v. Khunni Lal(1907) A. W. 
N. 151 that a compromise made by a person holding a Hindu widow’s 
or Hindu daughter’s estate in the property of a deceased husband or 
father is not binding, on the reversioners, even though it has been 


followed by a decree of court, and that the reversioners can only be 
bound by a decree made after a full contest, 


APPEAL under section 1q of the Letters Patent against the 
decision of Aikman, J. . 
*L. P. A. No.*35 of 907. 
VI 
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The judgment of Aikman J., is reported at page 490 of 
the fourth volume of the Allahabad Law Journal Reports, 
The facts shortly, were as fallows:—-The property in dispute 
originally belonged to one Dayal who died leaying a widow, 
Anandi, a son, Surajdin, and a daughter, Sukhdei. On Su- 
rajdin’s death his widow, Batasia, took possession of the 
whole estate. Anandi instituted a suit for a share in the 
property. The suit was compromised and under the decree 
which was passed in terms of the compromise, Anandi got 
a third share in the property. On Batasia’s dęath the plain- 
tiff, her daughter, brought this suit for ‘possession. The 
lower appellate court decreed the suit but, on appeal to the 
High Court, Aikman, J., reversed the decree. 


Plaintiff appealed. * 


Govind Prasad, for the appellant: A reversioner is not 


bound by a compromise entered into by a Hindu widow. 
He is only bound by a decree in a contested suit. The fact 
that the property is of asmall value makes no difference in law. 
The judgment is opposed to the ruling of a Bench of this 
Court in F l 

Govind Krishn v. Khunni Lal [1907] A. W. N., 151. * ° 


O’Conor, for the respondent, supported the judgment of the 
Single Judge on the grounds given in it. 


The judgment of the Court was delivered by 


STANLEY, C. J.—The decision of the learned Judge of this 
Court, against which this appeal is preferred, is wholly opposed 
to the principle laid down in the judgment of a Division Benche 
of this Court in the case of Govind Kris4n Narain v. Khugni 
Lal,(1). In that case the Court held following earlier rulings 
and citing the leading case of Steple‘on v. Stapleton (7) that a 
compromise made by a person holding a Hindu widow’s or 
Hindu daughter’s estate in the property of a deceased husband 
or father is not binding on the reversioners, even though it has 
been followed by a decree of Court and that the reversioners 
can only be bound by a decree made after a full contest in a 
bona fide litigation. This case was not reported until the 29th 
of May 1907, and does not appear to have been brought to the 


(1) [1907] A. W. N. 154. 
(2) White and ‘budor’s’ Leading Cases Vol. I. p. 230. 
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notice of the learned Judge. The fact that the property involv- 
ed is of little value isa matter which cannot be taken into con- 
sideration in determining the rights of the parties. In view of 
the ruling above seferred to, we must allow the appeal. We 
set aside the decree of the learned Judge of this Court and 
restore the decree of the lower appellate Court with costs in 


all Courts. : 
° Appeal decreed, 





THE MUNICIPAL BOARD OF BULANDSAHAR. 
U versus 
DAKKHAN LAL. 
Municipalities Act (U. P. No. I of 1900), s. 88 (1)-—~Public street, meaning 
of—blind lane. 


Where it was proved that a cul de sac had been lighted, drained, 
and swept by the Municipality, and upon sale of the property of the 
former owner, the portion forming this lane had not been sold, and 
the public had been using it freely for thirty years, Ae/d that it was 
a public street within the meaning of section 88, sub-section 1 of the 
North-Western Provinces and Oudh Municipalities Act. Where, 
therefore, the Municipality ordered the demolition of constructions 
made upon it, and an injunction was asked for against interference 

° with the lane, Ae/d, that the municipality acted within its rights and 
the injunction should not be granted. 

SECOND, APPEAL from the decree of Pandit Girra} Kishore 

Dat, Additional Subordinate Judge of Aligarh, reversing a 


«lecree of M. Mubarak Hussain, Munsiff of Bulandsahar. 


. Dakhan_Lal, respondent, owned a house in a lane closed up 
Atone endin mohalla Deputyganj in Bulandsahar. Just in 
front of his house and in front of the said lane the respondent 
built a cattle trough and a thatched shed. The Municipal 
Board thereon ordered the plaintiff respondent to remove the 
said “erections. Plaintiff objected but his objections were 
overruled and the erections demolished. The plaintiff there- 
on brought this suit fora declaration of his right to build the 
constructions on the ground that the Municipal Board.had 
no right to demolish them. The main defences to the suit were 
that plaintiff was not the owner of the site, that it wasa 
public street and that the @lace on which the erections were 
made abuts on a public street. _ The Munsiff dismissed the 
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suit on the ground that the site adjoins a place belonging to 
the Municipal Board. He held that the suit fell, not under 
Sec, 88 but under Sec. 87 cl. (a), of the Municipalities Act. 
Plaintiff appealed and the appellate ceurt reversed the 


decree of the munsif, holding that the lane was nota public 
street. 


+ 


Defendant appealed. 


Ghulam Mujtaba, for the appellant, referred to sectidn 3 
clause (4) of the Municipalities Act which defined ‘street’ and 
contended that the mere fact that the lane wag .closed at one 
end did not necessarily take it out of the definition. It would 
nevertheless be a ‘street’ if it was a place over which “the 
public” hada right of way. The word “public” was not 
defined in the Act X, but it was defined in the Indian Penal 
Code, section 12. He cited 

Kali Das v. The Municipality of Dhandhuka [1882] I. L. R. 6 Bom., 

686. 
The Anklesvar Municipality v. Rikhavchand [1900] L. L. R. 25 Bom., 
16. 

A Empress v. Sri Lal [1895] I. L. R. 17 AlL, 166. 

Queen Empress v. Chote Lal [1895] A. W. N. 127. e 

Bachchu v. The Municipal Board of Benares [1900] A. W. Na 128. , 

Bhatron Nath v. The Munictpal Board of Benares [1901] A. W. N. 56. 

Girdhari Lal Agarwala, for the respondent, referred to 
article ‘Public way’ in the Encyclopoedia of the Laws of 
England Vol. 10 p. 582; Wharton’s Law Lexicon p. 364 
the word ‘ Highway’ and submitted that a cul de sac was not a 
puclic street and the Municipality had no right to interfere 
in the erections made. x 


The judgment of the Court was delivered by 


KNox, J.—The plaintiff, Dakkhan Lal who is respondent 
to this second appeal, was the owner of a house, which is 
situate in one of the inner lanes in the town of Bulandshahar. 
One end of the lane is closed, in other words, the lane isa cud 
deac. In front of his house he erected some cattle troughs 
and a thatched shed. Complaint was made by some of the 
residents of the muhalla living opposite the plaintiffs house. 
This complaint was made to thee Municipal Board and they 
‘served the plaintiff with a noticé to remove the constructions 
which he had made, pn the ground that they caused incon- 
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venience to the people of the muhalla and also injuriously 
affected the sanitation of the place. The plaintiff filed objec- 
tions, which were over-ruled by the Board and he was ordered 
peremptorily to remove the troughs and the thatch. He failed 
to comply with this order, was prosecuted, admitted that he 
was wrong and was fined and he himself pulled down the 
erections that he had made. He then, instittted the suit out 
of which this appeal has arisen. He prayed for a declaration 
that the land, upon which he had built, was his own land and 
for an injunction, to restrain the Municipality from interfering 
any further with it.» He also prayed that the Municipality 
should be ordered to rebuild the erections or to pay damages. 


The court of first instance came to the conclusion that the 
land upon jvhich the plaintiff had built, Was his own private 
property and that he had not by the building, that he had 
made, encroached upon any street. It, tnerefore, held that the 
provisions of section 88 sub-section (1) of the North Western 
Provinces and Oudh Municipalities Act I of 1900, did not 
apply and that the Municipality were not justified under that 
section in the order which they had issued. But he held that 
they were justified, by section 87 of the same Act, in issuing 
the order. Whilst, therefore, he gave the plaintiff the declara- 
tion he asked for, he dismissed the rest of the claim. The 
plaintiff appealed. The learned Subordinate Judge allowed 
the’ appeal and decreed the plaintiffs claimin full. The 
Municipal Board has come here in second appeal. 


, The case has been well argued before us by the learned 
Vakils on both sides. They have taken us through the judg- 
ments and cited various authorities applicable to the question 
at issue. For the appellant it is contended that accepting the 
findings of fact arrived at by the court below, the conclusior 
of the learned Subordinate Judge to the effect that the lane 
was not a ‘street’ as defined by the Municipalities Act was 
wrong. The word “street” as used in the Act is defined in 
clause (4) section 3 as follows —‘Street’ means any street 
road, thoroughfare, passage or place over which the public 
have a right of way and dncludes the footway and surface 


drains of any such street, any bfidge, culvert or causeway form-* 


ing part of any such street.” "a e 
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We have to consider whether on the facts found, the place 
where the plaintiff made his constructions, is a place abutting 
or adjoining a ‘street’ within the meaning of this Act. We 
would first observe that the fact that the, lane is a cul de sac 
does not prevent it from coming within the definition of 
‘street’ so long as the public have a right of way over it. It 


appears from the evidence that upwards of thirty years ago a ^ 


Deputy Collector, nametl Touchy was the owner of this 
property and that he erected hoyses and shopsthereon. After 
his death, the houses and shops together with some land were 
sold by auction to different persons. The fnap shows that 
these houses and shops are situate on both sides of the lane, 
which is closed at the north end and that there are 
shops in the lane nearer the closed end than the plaintiff's house. 
There are also shops near the open end. This land has been 
lighted, drained and is swept by the Municipality. When 
the Touchy property was sold, the portion, which forms this 
lane, was not sold and has been freely used by the public for 
at least thirty years. Taking all these facts into considera- 
tion, we think the conclusion to be drawn from them, when 
viewd together is that the lane is apublic street as defined in the 
Act. This being so, the Municipality were acting within their 
rights in passing the order complained of. For the above 
reasons, we allow the appeal with costs and setting aside the 
decree of the lower appellate court with costs restore that of 





the court of first instance. ° : 
B.C. M.: Appeal decreed. 
SHEIKH ALAM. ; 
VErSUS 
PARMANAND.* R 


Code of Civil Procedure (Act XIV of 1882), section 13—Res judicata— 
Decision on a preliminary point—pppeal—set aside—Remand for trial 
on other tssues—suit dismissed for default of parties. 

In a former suit for rent between the same parties the Collector 
on appeal held that a certain lease was inoperative and remanded 
the case for trial. It was then dismissed for default. Æe/d in a sub- 
sequent suit for rent that the finding, although it was not embodied 
in the decree, operated as res fudica/a in asmuch as it was the basis 
of the Collector's order. 

LETTERS PATENT APPEAL froin the decree of Mr. Justice 
Gr:ffin reversing the decree of A. Sabonadiere Esq., District 
ž L. F. A. 33 of 1907, 


° 
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Judge of Jhansi and restoring that of Babu Ram Pratap Singh, 
Assistant Collector, 1st class, of Jalaun. 


This was a suit for arrears of rent. The defendant pleaded 
that he was not ¢ terfant but had taken a farming lease from 
the Collector in execution of his decree against the plaintiff, 
for the payment of the decsetal money by the usufruct. The 
plaintiff's answer to the plea was that in a previous suit for 
rent between the same parties it had-been finally decided by 
the Collector on appeal that the farming lease was inopera- 
tive. The Collector had remanded that suit to the Court of first 
instance for trial on other issues but that Court dismissed the suit 
for default of appearance of both the plaintiff and defendant. 
The defendant in this case, therefore, contended, that as the 
case had eventually been dismissed, the decisfon of the Collector 
that the farming lease was inoperative was no bar to the same 
question being tried again. The court of first instance de- 
creed the plaintiffs suit but the lower appellate court 
dismissed the suit. On the case coming up in second appeal, 
the decree of the court of first instance was restored by 


GRIFFIN, J.—-This was a suit for arrears of rent. The Assistant 
Collector (19t class) held on the strength of a decision of the Collector in 
a former suit thatthe qucstionof defendant’s liability to rent was res 
judicata. The District Judge on appeal was of the contrary opimon and 
holding on the merits that defendant was not the tenant of the plaintiff, 
dismissed the suit. 


* The plaintiff appeals on the ground that the lower appellate court 
was yrong in holding that the question of defendant’s lability to pay rent 
was not res judicata. 

"It appears that in execution of a decree held by the defendant against 
tLe plaintiff, the Collector unde: orders of the Commissione: gaven 1901, 
a lease of the holding now in suit for a penod of 15 years to the defendants 
the yearly rent to be set off against the decretal amount. 


Under the circumstances explained in the judgment of the court below, 
the Collector subsequently passed an erroneous order cancelling the lease. 
There upon, the plaintiff instituted in the court of an Assistant Collector 
and class a suit for recovery of rent fiom defendant. The Assistant Collect- 
or dismissed the suit upholding the defence set up that the defendant 
was in possession under his lease from the Collector not as plaintiffs 
tenant. The Collector, on appeal, held the lease in defendant’s favour to 
be no longer operative and setting Aside the order of dismissal, remanded 


the case for trial on its merits, Neither party appearing before the court of ` 


first instance, the suit was dismissed for default. m 
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The defendant however appealed to the District Judge against the 
Collector’s order remanding the case. The Distnct Judge while holding 
the Collectoi’s order to be wrong, dismissed the appeal on the ground that 
he had no juiusdiction to hear ıt. 

It is the decision of the Collector which according to plaintiff’s con- 
tention operates as res judicata even 1f it should be an errofieous decision. 
The view taken by the learned District, Judge is that as the dismissal of a 
suit under the provisions of section 99 or section 157 of Civil Procedure 
Code, leaves ıt open to the plaintiff to apply to have the suit restored to the 
file or to bring a fiesh suit, the second alternative shows that the whole con- 
troversy ıs once more open. Further any decision come to in the former 
abortive suit does not bar the 1aising of the question se decided again. I 
am unable to accept this view. This question of defendant's liability to 
pay rent to plaintiff, was heard and finally decided by the Collector in the 
former suit. The Assistant Collector, who heard the first suit, had also 
jurisd.ction to hear the present suit. The parties in both suits were the 
same. The vital issue in the former suit as to defendant's liability to 


pay rent to plaintiff was decided adversely to defendant. That finding 
became final It ıs true that the first suit was eventually dismissed 


but it was dismissed for default only I am unableto hold that under 
these circumstances cither party 1s at liberty to regard the finding on 
a material issue come to in the first case as null and void. In my opinion 
the appeal must prevail. The case is a hard one for defendant. Appeal 
allowed decree of appellate court set aside and that,of the court of first 
instance restored. I make no order as to costs. ° 

Defendant appealed. 

Mohammad Ishaq, for the appellant, contended that as the 
previous suit had on remand been dismissed for default 
and there was no final decision of the case, the defendant was 
not precluded from contending in a subsequent suit that the 
farming lease was operative. He cited, i 

Rughoonath Singh v. Ram Coomar Mindal [1870] 14 W. R. 81. * 

Braj Narain Gurtu (for Iswar Saran) for the respondent, 
contended that the case in 14 W. R. 81 was clearly distin- 
guishable from the present caseas it did not appear that in 
remanding that case the appellate court had decided any 
material issue raised. The decision of the Collector given on 
a material issue in the previous suit had becoine final. The 
issue decided by him could not again be decided by the first 
court on remand if the parties had appeared and presented the 
case. The parties that made default could not be placed on a 
higher footing. It was further contended that findings on the 


' material issues, though not embodied in the final decree, did 


operate as res yudicaig. 8 
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Niamut Khan v. Phadu Buldia, [1880] L L. R., 6 Cal, 319 (F. B.) 
Krishna Behari v. Bunwari Lal, {187511 L. R, 1 Cal, 144 (P. C.) 
Jamattunnissay. Lutfunmeda, [1885] I. L. R, 7 All, 606. 
Mohammad Ishaq, was heard in reply. 
The judgmeñt of the court was delivered by 
STANLEY, C. J. We think that the decision arrived at by 
our learned brother is correct. The suit waseone for recovery 
of arrears of rent and the main pléa on which the defendant 
relied was that he was not fhe tenant of the plaintiff at all 
but held the property under a lease from the Collector, a lease 
executed under the provisions of section 174 of the Rent Act 
of 1881. It appears that in a previous suit between the same 
parties for rent the same defence was set up by the defendant. 
In that suit the Collector held on appeal that the lease which 
was relied upon was inoperative and setting aside the order 
of the first court remanded the case for trial on the merits. 
The defendant appealed to the District Judge but the District 
Judge holding that he had no jurisdiction to hear the appeal 
dismissed it. No further steps were taken by the defendant. 
The result of this is that the decision of the Collector that 
the lease upon ewhich the defendant relied was inoperative, 
became final and binding. In the present litigation the first 
court held that this order of the Collector operated as res judi- 
cata and precluded the defendant from setting up the plea 
based upon the inoperative lease. Upon appeal, however, this 
decision was*reversed but the learned Judge of this Court on 
appeal to him restored the decree of the first court holding 
that the question between the parties was res judicata. We 
think that he was perfectly right in coming to this decision. 
Although the finding of the Collector that the lease relied 
upon was inoperative, was not embodied in the decree which 
was passed, it was notwithstanding a finding which stands un- 
reversed, that the lease was inoperative. That finding was in 
fact the basis of the order remanding the suit. Several cases 
have been relied upon by Mr. Bray Narain Guriu, the learned 
Vakil for the respondents, which fully support his contention. 
We may point out that the decision at which we have arrived 
isin no respect inconsistewt with that in the case of S/zb 
Charan Lal v. Raghunath (1), *In that case it was held that’ 


(1) [1895] I. L. R97 Ally 174. 
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a finding in a judgment which was not embodied in the decree 
and was not essential to the making of the decree as framed 
could not operate as res judicata. In this case the finding 
was essential to the making of the order of remand and there- 
fore does operate as res judicata. We dismiss the appeal with 
costs including fees in this court on the higher scale. 





BAHAL SINGH 
VER SIbS 
MUBARAK-UN-NISSA* : 
Pre-emption— Wajtb-ul-ars—construction—Shiirkayan-t-shikmi— 
meaning of. 

Where the wajib-ul-arz of a village gave a mght of pre-emption 
first to shurkayag-t-shikmi, then to shurkayan-ck-jaddt and lastly 
to khewatdaran held that shurkayan-t-shikint was intended to 
denote relatives by blood and not co-sharers in any sub-division of 
the mahal /eymal v. Kesree, [1866], Agra Full Bench Rulings 171 
referred to. Abdul Shakur v. Mendai, [1901] I. L. R., 23 All, 260 
distinguished. 

SECOND APPEAL against the decree of L, G. Bian Esq., 


District Judge of Saharanpur reversing a Ceres of Babu 
Madho Das, Subordinate Judge. i 


SUIT for pre-emption of property sold on 14th September 
1903 based upon wajib-ul-arz which gave a right of pre-emption 
first to skurkayan-t-shikmi then to shurkayan ek jaddi and 
then to khewatdaran mahal. The plaintiffs claimed preference 
over the vendees on two grounds: 


¢ 


1, That they were sharers in the 15 Biswa mahal but that 
one of the vendees Amir-un-nissa was not and as the other 
vendee Mubarak-un-nissa had joined Amir-un-nissa, a strarger, 
she also lost her right, and 

2, That the plaintiffs were sharik patti and therefore 
shartk shikuit of some of the property sold. 

The defence was that the plaintiffs had no preference over 
the defendants; that one of the vendees Mubarak-un-nissa 
was a sharer in the Mahal whereas the other Amir-un-nissa 
was not a stranger. She was aco-sharer though not recorded. 


The Subordinate Judge decreed the suit but the District 


"Judge reversed the decree finding that 


#5. A? 1077 of Ig05. 
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(1) the plaintiffs were co-sharers in the same patti but not 
in the same £Aaza and 

(2) that Amir-un-nissa was a co-sharer and therefore came 
within the wajibsul-arz though not recorded at the time 
the suit was brought. 

Plaintiffs appealed. 

Sir Walter Colvin (with M. L. Agarwala, Tej Bahadur 
Sapru and Parati Charan, for thé appellant. 

The word siz referred ġo nearness in space aud shurka- 
yan-t-shtkmt meant persons grouped together in one sub- 
division of the mabal. As plaintiffs were sharers in the 
same patti with the vendor they had a preference over the 
vendee co-sharer in the mahal. 

Jey Mal v. Kesree, [1866] Agra F. B. Rulings, 171. 

Abdul Shakur v. Mendai, [1901] 1, L- R, 23 All, 260, 

Motilal Nehru (with R. Malcomson and Mohammad Ishaq), 

for the respondents. 
Shurkayan-t-shiking literally translated means sharers who have 
come out of the same sftkam t. e., uterine brothers, Butas the 
word brothers is very loosely used I submit that shurkayan-t- 
shtkmt is used for sharers who are relations. I do not say 
that the word can never admit of a second interpretation. 
The words may mean either sharers who are near in blood 
relationship or sharers who are near in space. They should 
be interpreted with reference to the context. If the conten- 
tion of the. other side is correct the words will have no fixed 
meaning and the co-sharers in a smaller sub-division will 
have a preference over sharers in a larger sub-division and the 
latter, over those, in a still larger sub-division and so on. The 
last catagory of khewatdars would in that case be entirely 
unnecessary to mention, as it would be included in the first. 
Further, £hewatdars who are no relations would have prefer- 
ence over those who are, in spite of the fact that the wajib- 
ul-arz recognises the preferential right of a blood relation over 
khewaidar. 

Sir Walter Colvin was heard in reply. r 

The judgment of the Court was delivered by 

STANLEY, C. J. The sole question for determination 
in this appeal turns upon fhe meaning to be assigned, 
to the expression” “ sikimi” -share-holders, used in the 
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wajib-ul-arz of village Kandhla, in the Saharanpur jndge- 
ship. On the part of the appellants it is contended that 
the word “shtémz” denotes those who are more closely 
connected with the vendor in a zķ4ok and patti in which 
the property, the subject of the sale, is situate than pro- 
prietors in another faite of the same mahal who are not 
proprietors in such ¢hoh or patti. On the part of the respond- 
ents, the contention is that the expression shthwzi share-holders 
denotes share-holders born of the same sAzkai, that is uterine 
brothers or blood relations. The property in dispute formed 
part of Ahewats Nos: 22 and 33, portion.of*a mahal of 15 
biswas. The mahal is divided into seven pattes and the land 
in dispute is situate in pattt Khail, skok Bhuria. It is admitted 
that the plaintiffs appellants are co-sharers in patti Khail 
while the defendant Musammat Mubarak-un-nissa is a co- 
sharer in the mahal but notin patéz Khail. In the wajib-ul-arz 
of the village, the persons in whose favour a right of pre-emp- 
tion is given are classified under three heads :— 


(1) SAskint share-holders (Shurkayan-t-shtkiit). 

(2) Share-holders descended from a common ancestor (SAur- 
kayan-t-jadat), and i 

(3) Khewatdars in the mahal (Khewatdaran-t-mahal). 


The learned Subordinate Judge held that the plaintiffs had 
a preferential right of pre-emption and gave them a decree, 
but on appeal the learned District Judge reversed*this decrees 
holding that neither the plaintiffs nor the defendants answered 
the description of SAzkimz share-holders but came under the 
third clause as other “/ewatdars” in the mahal and that 
therefore the plaintiffs had no preferential right of pre-emptton 
as against the defendants. 


The word SAzkini in connection with co-sharers in land is 
rarely met with and is a vague and indefinite term. We have 
been referred to two cases only in which the expression stmt 
share-holders is to be found and we know of no other. In the 
case of Jeymalv. Kesree and others (+), the construction of 
a wajib-ul-arz in which the expression sAz4mz occurred was 
referred to a Full-Bench. In the geferritg order it is stated 
that the expression sAtkimz sharers was said to have acquired 

(1) [1866] Agra Full Bench Rulings 171, 
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the local meaning of sharers who are blood relations when 
these words occur in administration papers in the Saharanpur 
district, and reference is made to a judgment of the Principal 
Sadr Amin in whieh iœ a statement to the effect that the 
pleaders on both sides adm.tted that the phrase srki sharers 
expresses no distinct meaning, but that its local meaning is “a 
sharer who is a blood relation to another shfarer.” The case 
was referred to the Full-Bench so that a definite rule of con- 
struction might be laid down.» According to the head note, 
the Full Bench decided that the proper construction of the 
words “ Shikmi shitrkayan” was that they gave a preference 
to the sharers in the ¢Aoks over those who were merely sharers 
in the village. This head note is altogether inaccurate, for we 
fnd on reference to the judgment that the Fall Bench declined 
to decide what the meaning of the expression was or whether 
it had a special local meaning. They decided the case upon 
a later passage in the wajib-ul-arz which gave to the share- 
holders of the same ¢#of a preferential right of pre-emption 
over share-holders who were merely sharers in the village. 
This case therefore does not help the appellants. 


The other case to which we were referred is that of Abdul 
Shakur v. Mendat(*), The wajib-ul-arz which was con- 
sidered in that case conferred the right of pre-emption on 
seven classes of persons, each class having a preferential right 
over the class next following. The first two classes were 
cofposed of persons who were related to the vendor, the 
remaining classes consisted of persons who were co-sharers 
of the vendor. By reference to the record we find that in 
the first class came own brothers. In the second class near 
relations. And in the third “Aissadaran-i-shikmi.” In the 
fourth class came the lambardar of the ekri or patti and in 
the fifth a co-sharer in the pett: while the sixth and seventh 
classes were respectively composed of the lambardars and 
co-sharers in the village. Sir Arthur Strachey, C. J., and 
Banerji, J., held that the expression “Arssadaran shikimi” did 
not necessarily apply to any idea of subordination but was 
rightly considered as applicable to persons who were co- 
sharers in the particular 2Aata of the patti in which the land 
sold was situate. In that case ft, will be noticed that the 


(2) [1901] I. L. R., 23 All, 260. , 
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first two classes exhausted the relations by blood and it was 
therefore necessary to attach a meaning to the words “Arssa- 
daran shikmi” other than that of blood relations. Now as 
our brother Banerji pointed out in his judgment i in that case, 
the various clauses of a wajib-ul-arz are not ‘recorded with as 
much precision as is desirable, and therefore the intention 
must be gatheret#l in each case from the whole context and 
the surrounding circumstances. He referred to the derivation 
of the word “shikmi” and peinted out that its primary 
meaning was inclusion, but the question is, inclusion i in what? 
If we look to the derivation of the word, ewe should be dis- 
posed to hold that it referred to blood relations, such as 
uterine brothers, that is the fruit of the womb and not to 
share-holders in mahal or a sub-division of a mahal. 


The contention, that the framers of the wajib-ul-arz in this 
case had blood relationship in view, when this expression was 
used gathers some support from the fact that the second cate- 
gory of pre-emptors is composed of share-holders (skurkayan) 
descended from a common ancestor. Relationship by blood 
rather than propinquity or vicinage would seem to have been 
in view in determining the priorities of ctaimants for pre- 
emption. A sequence of classes accerding to which share- 
holders descended from a common ancestor would be inter- 
posed between share-holders in a sub-division of the mahal 
and share-holders in the mahal, would not be natural. In 
the third category the word shurkayan is not used to dencte 
share-holders but a different word, namely, AAewatdars.. If 
the word shtkmi implies connection with the vendor by re- 
ference to inclusion in property in which both are share- 
holders, it must have reference to a sub-division of the nfahal, 
and not to the mahal itself, seeing that in the third category 
come co-sharers in the mahal. To what sub-division of the 
mahal then would it apply? Is it to co-sharers in the patit 
or in the kok, or in the $kata or a sub-division of the £Aaza, 
and is there a preferential right given to share-holders in 
each of these sub-divisions, and if so, in what order? If we 
accept the argument advanced on behalf of the appellants, 
we must define shtkmz share-holders as limited to share- 
holders in the ¢ho#, or in the patti, or in the £Aata or in the 
sub-division of the žhata, In other words we should be 
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considerably enlarging the category of pre-emptors. We do 
not think that this was intended. Regarding the whole 
context of the wajib-ul-arz, we think that the expression 
shikuu shurkayan was intended to denote relatives by blood 
and not co-sharers in any sub-division of the mahal. 

For these reasons we think the learned, District Judge 
rightly dismissed the plaintiff's suit.. We dismiss the appeal 
with costs including fees in this court on the higher scale. 


x Appeal dismissed. 


KAUSELLA AND ANOTHER 





VErsus 


RAM SARUP* 


Appeal to His Majesty in Council—Order of remand under section 562, 
596—Code of Civil Procedure (Act XIV of 1882), “ Final Decree” — 


The High Court declined to grant leave to appeal to His Majesty 
in Council against an order of remand under section 562 of the 
Code of Civil Procedure in a case where a Subordinate Judge over- 
ruling a plea of limitation had dismissed a suit as barred by the rule 
of res-judicata and the High Court reversed that decree upon the 
ground that the suit was neither barred by limitation nor the rule of 
res-judicata, Raja Tassaduk Rasul v. Farsand Husain, 2 C. W. N., 
cccl followed, 


APPLICATION for leave to appeal to His Majesty in Council. 
“The material facts appear from the judgment. 

J. N. Chaudri (with him Govind Prasad), for the applicant. 
Sundar Lal (with him S. C. Banerji, for the respondent. 
The judgment of the Court was delivered by 


STANLEY, C. J.—This is an application for leave to appeal 
to His Majesty in Council. The value of the suit in the 
court below and also in this Court exceeds Rs. 10,000. In 
the court of first instance two pleas in bar of the suit were 
set up, one a plea of the statute of limitation and the other a 
plea of res judicata. The plea of limitation was over-ruled by 
the court of first instance but the suit was determined in 
favour of the defendants on the plea of res-judtcata which the 
court found to be established. 


* P, C. A. No. 13 dË 19078 
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An appeal was, then, preferred to the High Court, the only 
question before the Court being the question as to whether 
the plea of res-sudicata had been properly accepted by the 
court below. On the hearing of the 4ppeal, however, the 
learned Counsel who represented the respondent admitted 
that he could not support the decision of the court below on 
the question of res-judicgia. In our judgment we find the 
following reference to this admission :—*“ The learned Counsel, 
who represented the respondents, frankly admitted at the 
hearing that he was unable to support the dearee of the learned 
Judge on the ground taken by the latter as to the appellant 
being bound by the decree of January 25th 1893.” In view 
of this abandonment of the plea of res-judicata nothing re- 
mained for this Court to do but to remand the case for trial 
of the issues which had been left undetermined. The learned 
Counsel for the respondents, however, in this Court claimed the 
right to support the decree of the court below on a ground 
not mentioned in the memorandum of appeal, namely, that 
when the suit was brought it was time barred. This we held 
it was open to him to do, but after hearing the arguments 
agreed in the view taken upon this question by. the court 
below, namely that the suit was not barred by limitation and 
we accordingly remanded it for trial on the merits under 
section 562 of the Civil Procedure Code. Now it is stated 
that the case has been heard upon the merits and the issues 
have been determined unfavourable to the present applicants 
for leave to appeal to His Majesty in Council. They now’ask 
for leave to appeal against the order of the Court, remanding 
the case under section 562 of the Code of Civil Procedure. 
We are of opinion that the application should not be granted. 
It was decided by a bench of this Court in the case of Habt- 
un-nissa and others v. Munawar-un-nissa(*) that an order under 
section 562 is not ordinarily capable of being the subject of an 
appeal to His Majesty in Council, though it may possibly be 
sọ if the order in question has the effect of deciding finally 
the cardinal point in the suit. We do not consider that our 
order of remand had the effect of determining a cardinal point 
in this suit, and leave ought nbt to be granted. We are 


` supported in this view by a ruling of their Lordships of the 


* 
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Privy Council in Raya Tassaduk Rasul Khan v. Farsand 
Husain (°) in a proposed appeal to His Majesty in Council in 
which Raja Tassaduk Rasul Khan and another were the 
appellants and Farzand Husain and others were the respon- 
dents, It appears in that case that amongst other defences 
set up in the suit was the defence that this, suit was barred 
by limitation under certain articles.of the Limitation Act, as 
in this case. The learned District Judge of Fyzabad held 
that the suit was barred by limitation, but upon appeal 
to the Judicial Cemmissioner of Oudh, he held that the suit 
was not barred and remanded it for trial under the provisions 
of section 562 of the Code of Civil Procedure as was done also 
in this case. An application was then made to the Judicial 
Commissioner’s Court for leave to appeal” to His Majesty in 
Council, which was refused on the ground that the decree 
sought to be appealed from was not a final decree within the 
meaning of section §95. An application was then made for 
special leave to appeal but their Lordships of the Privy 
Council rejected the application. We think that leave to 
appeal should not in this case be granted. We reject the 
application with costs. 
: Application rejected. 





KASHI NATH 
VENSUS 
. : KING EMPEROR. * 
Gambling Act—(II1) of 1867—Search warrant issued to Police Officer 


by Magistrate—Such Police Officer endorsing it for execution to 


another Police Offcer—Legaltty of execution of search by the Police 
Offer. 


Search warrants issued under Act No. III of 1867 (Gambling 
Act) are governed by those provisions of the Code of Criminal 
Procedure which provide for the issue of the warrants in general. 
Consequently, a search warrant may be endorsed by a Police 
Officer to whom it was originally directed to another who is 


not of a rank below that authorized under the Act to enter and 
search, ae 


CRIMINAL REVISION against the order of Rai Bahadur 
Lala Baij Nath, Sessions Judge of Benares, varying the order 
of F.C. Chamier Esq., Magistrate, first class, 

The material facts appear from the judgment. 

C. Dillon, for the applicants. * : 


* Cr, Revision No, 622 of 1907. 
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W. K. Porter (Assistant Government Advocate), for the 
crown. .' 


hee 
uw 


The following judgment was delivered by 


K Nox, J—Kashi Nath and Raj Nath have been convicted 
of an offence under section 3 of Act No. III of 1867. They 
appealed from their convigtion to the Court of Sessions at 
Benares. The conviction was upheld, but the sentence 
modified. The case has come before me in revision and I, 
am asked to interfere with the conviction and sentence on 
the ground that owing to the Kotwal of Benares having 
endorsed a search warrant addressed to him under section 
5 of Act No. III of 1867 to another Police Officer, the warrant 
so executed was Mlegal and the entry and search of the 
house in question was not such as to give rise to the pre- 
sumption contained in section 6 of Act No. III of 1867. 


It is further contended that the record does not show that 
the Magistrate, who granted the warrant, acted on credible 
information and if so he had no jurisdiction to grant the 
warrant. From this it would follow that the police officer 
acted illegally in entering and searching the house, «with the 
further result, again that the presumption authorised by sec- 
tion 6 could not be entertained by the court. The warrant 
on the face of it contains an entry to the effect that the 
Magistrate acted on credible information, but it is contended 
that it is a printed form and that the accused has a right 
to demand that there should be on the record some material, 
which the appellate or revisional court can see, and from 
which it can judge whether the information was in fact 
credible. In the present case I need not enter into this 
point, for, I find, looking into the judgment of the appellate 
court, that the Magistrate, who issued the warrant, had a good ' 
deal of information from which he was authorised to issue 
the warrant that he did issue. Reference was made to 
several cases, namely, Queen Empress v, Ram Bharose, 
(1); Queen Empress v. Chiranji (°) and Queen Empress 
v. Yusuf Husain, (*). All thgse deal with what should 
.be deemed credible information. As is pointed out in 


(1) [1890] W. N. 226 (2) [1891] W. N. rr, 
(3) [1889] W. N, 162, 
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King Emperor v. Abdul Samad, (*) the meaning of the 
word credible information must in each case depend on 
its own circumstances. In the present case numerous cir- 
cumstances have been pointed out by the Sessions Judge 
and further a large body of some thirty men, who were 
found in the house in question, consisting as that body 
did, of drahmins, ahiss, sonars, banias, bharbjunjas, common 
cultivators, shop-keepers, manihars and Aayasthas, points 
to the conclusion that they mst for the purpose of gambling. 
I. attach great significance to this fact also that a box 
was found undes the feet of Kashi Nath and Raj Nath. So 
far as my experience goes it is a fair inference that the 
money which that box contained, was for the benefit 
of the owners of the house, ‘nor do I think that there 
is much force in the other contention. The learned Counsel 
who appears for the accused argued that the warrant was one 
that was issued, not under the Code of Criminal Procedure, but 
under Act No. III of 1867, and soit could not have been passed 
on by the officer to whom it was granted to another officer. 
I, however, find nothing in Act No. III of 1867, which would 
prevent the passing on of the warrant to another officer pro- 
vided always that such latter officer was not of a rank below 
the rank authorised under the act to enter and search. It is 
not contended that the officer who executed the warrant was 
below the rank of the officer, who could execute a war- 
rant under Act No, III of 1867. That Act empowers a 
magistrate to authorise any police officer not below the rank 
of a sub-inspector of police to enter and search a house, 
There is no provision requiring the magistrate to mark by 
name, the particular officer, who is to execute the warrant. The 
view I take is that warrants issued under Act No. III of 
1867 are governed by those provisions of the Code of Criminal 
Procedure which provide for the issue and execution of warrants 
in general. In that case there arises no such difficulty, as that 
raised in the present case, the Code does authorise a warrant 
being passed on to another officer for execution. I dismiss 
the application. 


e Application dismissed. 
(4) [1906] I. L. R., 28 AIL, 210. 
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HAIDAR HUSAIN AND OTHERS 
VELSUS 


ABDUL AHAD AND OTHERS* 


Code of Civil Procedure (Act XIV of 1882), section 362—appeal—death of 
appellant—all heirs not brought upon tke record—duty of the heirs— 
abatement. z 


A Mahomedan appellant having died his sons applied to be 
brought upon the record in thet place. The respondents applied 
that his daughters may also be added as parties. This application 
was not granted eld that it was the duty of the sons to bring 
their sisters upon the record along with them%elves and they not 
having done so the appeal abated. Ghamandi Lal v. Anur Begam, 
I. L. R, 16 All, 611 followed. 

SECOND APPEAL against the decree of Babu Sheo Prasad, 
Additional Subordinate Judge of Ghazipur, reversing a decree 
of Babu Man Mohan Sanyal, Munsif of Rasra. 


SUIT for possession of certain plot of land. 


The material facts appear from the judgment. 

The court of first instance dismissed the suit but the lowei 
appellate court reversed the decree. 

Defendants appealed. : 

M. L. Agarwala, for the appellants. 

Motilal Nehru (with him Abdul Raoof), for the respondents. 

The judgment of the Court was delivered by 

STANLEY, C. J.—The suit out of which this second appéal 
has arisen was instituted by one Mohammad Nabi. His 
suit was dismissed in the first court whereupon an appeal 
was filed by him during the pendency of which he died, 
leaving as his legal representatives his widow, two sons and 
two daughters. The two sons applied to the court to be 
brought upon the record as appellants and they were so 
brought. Thereupon the defendants asked the court to 
have the other representatives also brought upon the record. 
These representatives were served with notice of the ap- 
plication but took no notice of it and in view of their attitude 
the court did not feel justified in adding them, as ap- 
pellants and declined to do sop directing that the hearing 


* should proceed. It was obviously the duty of the two sons 
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to apply to the court to have the other representatives 
brought on the record either as appellants or as respondents 
but they neglected to take any steps in this direction. The 
result is that in accordance with the ruling of this court in 
the case of GAvnaindi Lal v. Amir Bezan (*),the appeal abated. 
We had occassion to consider this ruling in the recent case 
of Jugul Kishore v. The Collector of Biynour, (Second appeal 
No. 52 of 1905) and we approved of and followed it. It is 
too late now to ask us to pass an order upon the application 
of the defendants to bring the other representatives on the 
record which wa#rejected by the court below. The result 
is that the appeal to the lower appellate court abated and 
the decree obtained from that court must be set aside, and 
the decree of the court. of first instance restored with costs 


in all courts. 
Appeal decreed. 
(1) [1894] I. L. R, 16 AIL, arr. 
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MA WUN DI AND ANOTHER 
VETSUS 


* MA KIN AND OTHERS. 
M arriage—presumption—arising from co-habitation—habit and repute. 





Before applying the general presumption of marriage ansing from 
co-habitation with habit and repute it is necessary to make sure 
that the conditions necessary for its existence are present. Held 

* that wheréa Burmese woman lived with a Burman, who had a wife 
; and mistresses, and cohabited with him, there was no presumption 
that she was his wife. 

Before repute can anse there must be some body of neighbours, 
many or few or some sort of public, large or smal. The habit and 
repute, which alone is effective is habit and repute of that particular 
status which in the country in question is lawful marriage. 


APPEAL from a decision of the Chief Court of Lower Burma. 
The material facts appear from the judgment, 


Roskill, K. C, (J. W. McCarthy with him) for the appellants. 


Cowell, for the respondents. . 
The judgment of their Lordships was delivered by 


LORD ROBERTSON.—The question in this appeal is one of 
fact; and it has been decided against the appellants by two 
courts. The case, however, deserves attention, for there has been 
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a strong appeal made to the general presumption of marriage 
arising from co-habitation with habit and repute. 

If is necessary, before applying this presumption, to make 
sure that we have got the conditions necessary for its existence. 
It is not superfluous to suggest that, first of all, there must be 
some body of neighbours, many or few or some sort of public, 
large or small, before repute can arise. Again the habit and 
repute, which alone is efféctive, is habit and repute of that 


. particular status which, in the gountry in question, is lawful 


marriage. 

The differences between English and Oriental customs about 
the relations of the sexes make such caution especially neces- 
sary. Among most English people, open co-habitation with- 
out marriage is so gncommon that the fact of co-habitation in 
many classes of society of itself sets up, as a matter of fact a 
repute of marriage. But in countries where customs are differ- 
ent, it is necessary to be more discriminating, more especially 
owing to the laxityg with which the word “wife” is used by 
witnesses in regard to connexions not reprobated by Sr 
but not constituting marriage. 


In the present case the broad facts are these: a domiciled 
Burman, Maung Gale, has his house and wife at Moulmein in 
Burma ; his business took him to Siam, and there he lived 
for years with various other women, and with the principal 
appellant, Ma Wun Di, who, for shortness, will be called the 
appellant, The appellant has maintained that while the other 
women were concubines, she was a wife, taken as a second 
wife, the first wife being all the time in Burma. The opposite 
contention is that while the appellant was older than the other 
women (who all lived in the same house) and had, for that 
reason and also for reasons of choice, a stronger hold on the 
man, yet she has not made out the status of a wife. Itisa 
noticeable feature of the case that the appellant, in her own 
evidence and in the evidence of other witnesses examined for 
her, endeavoured to set up a marriage ceremony as having in- 
augurated the connexion , but her Counsel in the appeal 
declined to maintain this part of her case, whicn was repre- 
sented as resting on habit amd repute. Now the first 
difficulty is that apparently thfs is a part of the world where 
there are not many pcople-at all to act the part of neighbours 


` 
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or the public ; and at all events there is no tangible evidence 
of recognition of this woman, in her quality of wife, by people 
external to the house and independent of it. What evidence 
she has is that of the people who either speak to the 
abandoned marriage ceremony or distinguish her position 
in the house as one of more consequence, and her stay in 
itas of longer duration, than those of the other women. 
In truth, when all is said, there fs little more pointing to 
marriage than the use of the ord “wife” by some of the 
witnesses; and the most cursory, as well as the most 
careful examination- of the evidence shows that it is applicd 
to persons whose status is not matrimonial. 


Nor has the appellant, in evidence or in argument, faced the 
grave difficulty which arises from the existance of the lawful 
wife in Burma. The following observations of the Chief Judge 
are apposite and weighty :— 

“It is not forbidden to a Burma Buddhist to have two wives at 
the same time; but it is universally cogecded that the leading 
principle of Buddhism is rather monogamy than polygamy, that 
polygamy is rareand that it 1s considered disrespectable. On the 
contrary, I should be inclined to say that if a woman cohabits with a 
Burma, whom she knows to be the lawful husband of another woman, 

* the presumption is that she is a mistress and nota wife ; and I would 

add that the presumption is strengthened if, as in the present case, 
the cohabitation is behind the back and without the knowledge of 
the first wife.” 

There remains to be noticed one point which the appellants’ 
Counsel treated as part of his case of habit and repute and 
which seemed to be regarded as the most substantial item 
of it. Maung Gale, in 1887, obtained a certificate of nationali- 
ty as’ „a Birtish subject, proposing to “travel in Siam.” 
In 1891 he renewed it ; and as part of the docket of renewal, 
which is signed by the Acting Vice-Consul, are the words: 
“Names of female relations living with Maung Gale: (1) 
Ma Wun Di, wife; (2) I Mun, sister-in-law.” The argu- 
ment upon this document is that the appellant could only 
be entitled to be named in, this certificate of nationality if, 
by marriage, she had acquired her husband’s certified 
nationality. On this, however, it is to be observed, first, 
that this is not evidence of repute at all; the Vice- 
Consul is not proved to have had any personal knowledge 
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of these people at all and the most it comes to is that, 
on this occasion, Maung Gale said that Ma Wun Di 
was his wife. But, further, any value or relevance which 
this writing has, in the present case, is erftirely taken away by 
the addition of the sister-in-law who on no theory was a 
naturalised British subject. The truth probably is that the 
entry is put in” merely as an item of information identifying 
Maung Gale, in addition to those given in the body of the 
certificate, : 

The appellant’s Counsel endeavoured to saise the question 
whether the second appellant, who is ‘the son of the first 
appellant by Maung Gale, was not entitled to a share of 
Maung Gale’s estate, even assuming no marriage to be proved. 
Whether the third fssue in the suit was in its terms, susceptible 
of the wider construction thus suggested for it or not, the 
parties, by their conduct of the case, have construed it in the 
narrower sense of assuming the existence of a marriage; and 
the point urged by M®. Roskill, having been submitted in the 
conduct of the case to neither Court, their Lordships are 
unable to entertain this question. 


Their Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed. The appellants will pay the 
costs of the appeal. 

Appeal dismissed. 


Solicitors for the appellants. Bramall and White. . 
Solicitors for the respondents. Gregory, Day & Co, ; 
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PRIVY COUNCIL. 
SURAJ MANI AND OTHERS 


VERSES 


RABI NATH O}HA AND ANOTHER. 
Hindu Law—widow—giftin favour of-Malik—meaning of. 


Where the words Alalit wa khud ikhtiyar, are used ina deed of 
gift in favour ofa Hindu widow, they import an idea of full pro- 
prietory nights, and unless there is something in the context to qualify 
her nghts she takes an absolute interest in the property. od/any 
Koer v. Luchmee Pershad, 24 W. R., 305, Lalit Mohan v. Chukhon 
Lal L. R., 24 I. A, 76 approved. Padam Lal v. Tek Singh, 1. L. Ra 
29 AIL, 217 referred to. 


APPEAL from a decisipin of the High Court of Judicature 
for the North-West Provinces at Allahabad, 


Suit for declaration, 
The Courts below decreed the suit. 


Defendants appealed. 

The material facts appear from the judgment. 

L. DeGruyther, for the appellants. 

Ross, for the respondents. 

The judgment of their Lordships was delivered by 


LORD COLLINS.—This is an appeal from the High Court 
at Allahabad affirming the decision of the Subordinate Judge 
of Gorakhpur. The question is whether the first appellant, 
Musammat Surajmani, acquired a right to alienate the pro- 
perty now in suit, under a deed of gift or testdmentary instru- 
ment of her late husband, Ishwar Nath Ojha. The material 


part of the document is as follows :— 

“I, now of my own free will and accord while in a sound state of 
mind and in enjoyment of my senses, make a gift of the entire village 
Dwarkapur Nankar in tappa Asnari and half of the village Telpurwa 
in tappa Pachhar to Musammat Phanmati, my first wife, the entire 
village Doharia Khurd in tappa Banjarha and half of Mauza Tel- 
purwa aforesaid to Musammat Surajmani,emy second wife, and 
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half of mauza Jamla Jot, 4e„ an eight anna shae in it, ın tappa 
Barikpur to Musammat Sarsuti, my daughter-in-law, out of the 
aforesaid property without consideration on the condition that 
during my life-time I shall remain in possession of the said property 
as heretofore, and my name shall remain recorded in respect of it 
in the public records and the Musammats aforesaid shall be main- 
tained by me, that after my death they shall under this document 
get their names recorded ın the public records in respect of their 
respective properties given to them and remain in possession as 
owners with proprietary powers ; and that if perchance I havea 
male issue hereafter, this deed of gift shall be considered null and 
void as against him ” 

The words translated “as owners with proprietary powers’ 
are in the original “ malik wa khud ikhtiyar.” The appellants 
contend that these wordsare amply sufficient to confer an 
alienable estate. Fhe respondents on the other hand con- 
tended, and the courts below have held, that under these 
words the lady took no more than the ordinary estate of a 
Hindu widow, which is inalienable except in special con- 
ditions which are not alleged to exist in this case. ? 


After the death of her husband Musammat Surajmani 
entered into possession of the property given to her and has 
purported to dispose of it by will in favour of her, brother 
Ram Narain Ojha. The present suit is brought by the 
plaintiffs (respondents) as heirs of Ishwar Nath and of Suraj- 
mani fora declaration that the latter was incompetent to 
execute the said will, and it is against the decision in their 
favour that this appeal is brought. The effect of the word 
“malik” in testamentary gifts has been often discussed in 
cases decided in the different courts in India where there 
has been apparently some fluctuation of opinion. For ins- 
tance, since this case was decided in the High Court of 
Allahabad, the same Court, differently constituted, has refused 
to follow it and expressed the opinion that the words in 
question passed the absolute estate, Padam Lal v. Tek 
Singh, (7) 

In the present case, the Subordinate wage seemed to re- 
cognize that the trend of the decisions of the Calcutta Courts 
was opposed to his view, but felt bound to follow what he 
thought was the result of the AMahabad cases, which were 


+$ 


(1) [i9074 L L.°R., 29 All, 217 at 221—2, 
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In Kollany Kooer v. Luchmee Pershad (*) decided in 1875, 
Mitter J., in dealing with the case of a will where the donees 
were the widow and daughter of the testator, and the word 
“malik” was used, thus expresses himself :— 


“As far as the words go, I think it is plain that the testator 
intended to make an absolute gift of his propeity in favour of his 
widow and daughter. He says that afte: his death they shall be 
(maliks) proprietors and his entire estate shill devolve upon them. 
In Jotendro Mohun Tagore v. Ganendro Mohun Tagore (18 W.R. 
p. 359) the Judicial Commfttee say (at p. 365): ‘If an estate 
were given to aman simply without express words of inheritance, 
ıt would, in the absence of a conflicting context, carry by Hindoo 
Law (as under the present state of the law it does by will in Eng- 
land) an estate of inheritance.’ In the testamentary instrument 
under our consideration, fiom the context it does not appear that 
the testator imtended a limited giftin favouwt of Bani Kooer and 
Uma Kooer. Therefore adopting the rule of construction above 
quoted, we must hold that the gift in question was an absolute gift 
unless it can be shown that by the Hindoo Law gift to a female 
m2ans a limited gift or carries with it the effect of creating an 
estate exactly similar to the * widows’ estate? under the law of 
inheritance. I am not aware of any such provision in the Hindoo 
Law nor have we been referred to any authority in support of it.” 


The question as to the effect of the word “malik” came 
before this Board in 1897 in the case of Lalit Mohun Singh 


Roy v. Chukkun Lal Roy (8). The donee in that case was a 
man but the principles of interpretation laid down were of 
general application. Referring to the donee the testator 
said :— ` 
. “If no children are born to mè . . . or if at the time of 
my death they are nət alıve, then . . . my nephew 
becoming on my death my sthalabhishikta, and becoming owner 
‘atalik’? of all iny estates and properties &c., shall remaining my 
sthalabhishikt. obtaining the management oi the Iswarshebas 
enjoy with son, grandson, and so onin succession the 
proceeds of my estate . . . The minor, on reaching majority, 
shall exercise ownership (malikatwa) over all the properties.” 


In delivering the judgment Lord Davey at p. 88 says : 


“It was not disputed . . that the son of the testator if there 
had been one, or his daughter, 1f there had been one, would have 
taken an absolute heritable and ahenable estate . . . Nor 


was it disputed that the wai ds of gift to the appellant were such 
as to conferon him also an heritable and alienable estate. The 


(2) [1875] Weckly Rep., 395 at 396. 
(3) [1897] L. R., 24 Ind’ App.e76. 
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words ‘become owner (malik) of all my estates and properties’ 
would, unless the context indicated a different meaning, be sufficient 
for that purpose even without the words ‘enjoy with son, grandson, 
and so on in succession’ which latter “voids are frequently used 
in Hindoo wills and have acquired the force of ‘technical words 
conveying an heritable and alienable estate.” i 
This case seems to adopt and, apply the same view of 
the word “målik” as was taken in the Calcutta case 
Kollany Kooer v. Luchmee Parshad (*) above cited, 
with the result that in ordereto cut down the full pro- 
prietary rights that the word imports something must 
be found in the context to qualify it. Nothing has been 
found in the context here or the surrounding circumstances 
or is relied upon by the respondents but the fact that the 
donee is a womaneand a widow, which was expressly decided 
in the last-mentioned case not to suffice. But while there 
is nothing in the context or surrounding facts to displace the 
presumption of absolute ownership implied in the word malik, 
the context does seem to strengthen the presumption that: 
the intention was that “malik” should bear its proper tech- 
nical meaning. It is to be observed that the gift to the 
testator’s daughter-in-law, Musammat Saraswati, is made in 
precisely the same terms. The learned Counsel for the fes- 
pondents was unable to adduce any reason for holding that 
in her case the gift should be cut down to anything less than 
a full proprietary right, and, if this be admitted, the respond- 
ents have to contend for two contradictory interpretations ‘of 
the same phrase. - 


In the result, therefore, with the greatest respect for the 
earned Judges in the Courts below, their Lordships age un- 
able to agree with their decision. Their Lordships will 
humbly advise His Majesty that the appeal be allowed and 
the decrees of both the courts below discharged and instead 
thereof the suit dismissed with costs in both courts. The 
respondents will pay to the appellants the costs of this appeal. 
, Appeal decreed, 


Solictors for the appellants: Pyke, Parrot & Co, 
Solicitors for the respondențt :ẹ Osborn, Jenkyn & Son, 
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HIGH COURT. 


NIRANJAN 
VErSUS: 
GAJADHAR* 
Agora Tenancy Act (LI of rgor} Section 177—which party a tenant— 
guestion of proprietary title. 

The question, which of the two parties ıs a tenant of a specified 
land, is not a question of proprietary title. CAAstHar Singh v. Rup 
Singh, [1906] A. W. N., 247 overruled. 

REFERENCE by the District Judge eof Jaunpur under 
section 195 of the Tenancy Act (II of 1901). 


The facts are as follows :-— 


Niranjan Ahir brought a suit in the revenue court for 
ejectment of Gajadhar from certain plots of land on the 
ground that the plaintiff was a tenant at fixed rate and the 
defendant was his sub-tenant. The defence was that he was 
not a sub-tenant of N iranjan, but that he was the tenant in 
cRief and used to pay rent directly to the zamindar. 


The Assistant Collector dismissed the suit. The plaintiff 
appealed to the District Judge, who entertained a doubt 
whether an appeal lay to him and referred the matter to the 
High Court. 

* The appellant was not represented. 
Parbati Charan Chatterji for the respondent. 
The judgment of the Court was delivered by 


Knox, J. On the facts stated by the learned District Judge 
of Jaunpur we hold that no question of proprietary title was 
in issue in the Court of first instance and that no such question 
is a matter in issue in this appeal. The learned District Judge 
is right therefore in his view that he had no jurisdiction to 
entertain the appeal. The opposite view may perhaps derive 
some support from the observation made towards the conclu- 
sion of the judgment in CfAzttar Singh v. Rup Singh (1). 

Misc. No. 368 of 1907. 
1 [1906] A. W. N., 247. 
IX g 


January 9. 


KNOX, J. 
AIKMAN, J. 


Knox, J. 


CivIL. 


es 


1908. 


ee 


NIRANJAN 


Vv. 
GAJADHAR. 


el 


Knox, J. 


CIVIL. 


— 


1908. 


January 2. 





KNOX, J., 
AIKMAN, J. 


å . 
42 HIGH COURT. (A LJR 


But with all deference to the learned Judge who decided the 
case, we are unable to agree with him in holding that when 
there is a question whether one party or the other is the culti- 
vator of specified land, a question of proprietary title arises. 
This is our answer to the reference. 





AJUDHIA AND OTHERS 
VERS IBS 
KUNJAL AND OTHERS* , 


Limitation Act (XV of 1877), Sch. TI, article 75—instalinent bond— 
creditor having an option of sutye for the whole on first defauli— 
not exercising that opttion—limitation. 


Under the tenhs of an instalment bond the creditor had an 
option to recover the whole amount but did not avail himself of ıt. 
On the contrary he brought this suit for recovery of an instalment 
more than three years after the date of the first default, Ae/d that 
the suit was not barred by limitation. When a bond is not so 
worded as to compel a creditor to sue for the whole amount at 
once on the first default, he could not be compelled to sue for the 
whole. Shankar Prasad v. Jalpa Prasad, I. L. R., 16 All, 371 


applied. i 


SECOND APPEAL against the decree of Babu Bipin Bihari 
Mukerji, Judge of the Court of Small Causes at Cawnpore, 
exercising the powers ofa Subordinate Judge, modifying a 
decree of Maulvi Muhammad Azim-ud-din, Munstf of Fateh- 


pur. 
Suit for recovery of money. 


The facts are as follows:—On the 3rd of August 1891, bne 
Debia, father of defendants Nos. 1 to 4, executed an instal- 
ment bond for Rs. 500 in favour of Kashi Prasad, ancestor 
of the defendants Nos. 5 and 6, agreeing to repay the amount 
by annual instalments of Rs. 50 each in ten years from Jeth 
1949 to Jeth 1958. On the rst May 1905, the defendants 
Nos. 5 and 6 sold to the plaintiff the last four instalments 
then due on the bond. The plaintiff admitted that his 
claim to the first of these four jnstalments was barred by 
limitation and he thereforee sued to recover the last 


* S. A 489 of 1906. 
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three instalments only together with interest from the 
defendants Nos. 1 to 4 or from his vendors (the defendants 
5 and 6) The first court dismissed the claim as against 
both sets of defendants. The plaintiff appealed and the 
lower appellate court decreed the suit for the three instal- 
ments, with interest against defendants Nos. 1 and 4, sons 
of the original debtor. *° 


The defendants appealed. i 
Muhammad [shaq Khan, for the appellants. 
Muhammad Ishaq, for the respondent. 

The judgment of the Court was delivered by 


KNox, J.—On the 3rd of August 1891, the father of the 
first four defendants executed a bond payable by instalments 
in favour of one Kashi Prasad, father of the remaining defend- 
ants. The bond contained a provision that in default of the 
payment of any one instalment, it would be within the power 
of the creditor (Mahajan maskur ko tkhtyar hoga) to sue for 
the whole amount due under the bond, without waiting for 
the period provided for the payment of other instalments. 
The present suit is for the recovery of three instalments due 
under thé bond. The Munsif held that the suit was barred 
by the provisions of article 75 of schedule 2 of the Indian 
Limitation Act and dismissed the suit. The suit, we may 
here observe, was not for the enforcement of the option 
given by the bond, whereby the creditor could claim the 
whole amount unpaid. The plaintiff, appealed and the learn- 
ed Subordinate Judge in a very able judgment held that the 
clair vas not barred. The defendants come here in second 
appe and again contend that the plaintiff's cause of action 
arose upon the default, made in payment of the first instal- 
ment, and that the suit is therefore barred by limitation. 
There might have been some force in this contention, if the 
suit had been to enforce the penalty and to recover the whole 
amount, left unpaid by the bond. But the suit was only for 
the instalments, unpaid at the time of the suit. In support of 
his argument the learned Counsel referred us to two decisions 
of the Calcutta High Court, amely, Jadab Chandra Bakhsht v. 
Bhairab Chandra Chukerbuttp (1), and the case upon which 


(1) [1904] I. L. R, gr cal., 297. 
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that decision is based, vtz. Hurri Pershad Chaudhry v. Nasto 
Singh (2). The latter case has been expressly dissented from 
in Letters Patent Appeal No.-81 of 1893, decided on the 
1oth of July 1894, in which the learned Judges Ae/d that the 
true rule of construction in cases of decrees for payment by 
instalments is to be found, in the decision of this court in 
Shankar Prasad vwa Jalpa Prasad (8). These rulings are dis- 
tinctly against the appeltants here. We may also refer 
to what was said in Makarga of Benares v. Nand 
Ram (*). We agree with the remarks of the learned Judges 
who eld in the last mentioned case that it Would be very 
unfortunate if the view contended for by the appellant is 
sustained, as it would be to punish the creditor for forbear- 
ance shown to hig debtor and compel him to press his 
demands at the earliest opportunity. It is conceivable 
that a bond might be so worded as to compel a creditor 
to sue for the whole amount immediately, if any default 
occurred. The bond with which we have to deal isnot so 
worded. It merely gives the creditor an option. Follow- 
ing the law as laid down by this court, and with all deference 
to the learned Judges of the Calcutta High Court, who 
have taken the opposite view, we are unable to agtee with 
them. This disposes of the first ground of appeal. The 
only other ground was not argued. We dismiss the appeal 
with costs including in this court fees on the higher scale. 
Appeal dismissed. 
(2) [1894] I. L. R., 21 cal., 542. (3) [1894] I L. R, 16 AlL, 371.. 
(4) [1907] A. W. N., P. 139. 


MUHAMMAD MUTAQI AND OTHERS ; 
VErSUS 
KING EMPEROR* 
Code of Criminal Procedure (Act V of 1898), section 2032 — Dismissal of 


complaint—further enquiry ordered without notice to accused—notice 
UNNECESSALY. 





The Magistrate before whom a complaint was laid after issuing 
notice to the accused dismissed it under section 203 of the Code of 
Criminal Procedure. The District Magistrate, however, ordered 
further enquiry but issued no notgce to the accused to show cause. 
The case was made over to another Magistrate for further enquiry. 


Cr. R. No. 689 of 1907. 
» , Q 
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Held, that no notice was necessary, the proceedings having reached 
no further stage than they did. Emperor v. Tabarak Zaman, [1907] 
A. W. N., 286 referred to. 


It is impossible to lay down a general 1ule that in every case the 
Magistrate exercises a wrong discretion, if he orders further enquiry 
without notice being sent to the accusec. The safer and more con- 
venient course 1s to send such notice. 

APPLICATION to revise an order of T. K. Johnston Esq., 
District Magistrate of Moradabad, reversing an order of Kazi 
Mohammad Aziz-ud-din Ahmad, Magistrate Ist class. 


The facts appeas from the judgment. 
C. Dillon (with him Afohamuiad Raoof), for the petitioner. 


The Assistant Government Advocate ( IP. K. Porter), for the 


crown, m 


L, E. O'Conor, for the complainant. 


The following judgment was delivered by 


KNOX, J.—One Muhammad Husain instituted a complaint, 
against Musammat Akbari Begam and others, to the effect 
that they had committed offences under sections 417, 477 and 
477 of the Indian Penal Code. The Magistrate before whom 
the ecomplAint was instituted, took action under section 202 
of the Code of Criminal Procedure and eventually dismissed 
the complaint, acting under section 203 of the same Code. 
It appears from the order sheet that he sent a notice to the 
persons compfained against telling them that this complaint 
had been instituted against them. The District Magistrate 
appears to have heard the case and to have come to the 
conclusion that it was one in which there should be further 
inquiry, without calling upon the accused to show cause 
why further inquiry should not be made. He made over 
the case to another Magistrate to make such further inquiry. 
Exception is taken to this order that it should not have 
been issued without issuing notice to the persons complained 
against to show cause why further inquiry should not be 
made. The learned Counsel, who appears for the petitioners, 
argues that the proceedings in the court of the Magistrate, 
who first inquired into the casg, had gone much further than 
was contemplated by sections «202 and 203 of the Code. 
The persons complained against hag come into court and 
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the order partook rather of the nature of an order of dis- 
charge than merely an order of the dismissal of a’ complaint. 
He also laid stress upon the necessity of a notice being 
issued to an accused person before any order is made to 
his prejudice. He referred me to the case of Brif Kishore 
Ghosh v. Gopal Rai (+), in which it is laid down that no 
order should be passed against an accused without his getting 
an opportunity of being heard. I am, by no means, prepared 
to go so far as this, specially when the proceedings have 
reached no further stage than they did in the present case. 
I would refer here to the remarks which I have made in 
Emperor v. Tabarak Zaman (2). It would not be difficult 
to conceive a case where a complaint of some Serious offence, 
as for instance ofẹ murder, had been instituted in the Magis- 
trate’s Court and dismissed on the ground that the com- 
plainant could not produce evidence which would justify a 
warrant of arrest being issued and that upon the discovery 
of farther evidence, the District Magistrate might find it 
necessary in the interest of public justice to order the 
complaint to be enquired into afresh. In such case the sending 
of a notice to the person complained of might result in his 
evading justice altogether. It is, therefore, impossible to “lay 
down a general rule that in every case of this nature the 
Magistrate exercises a wrong discretton, if he orders further 
inguiry without notice being first sent to him. The safer 
and more convenient course is, undoubtedly, when a` notice 
can with safety to the public interests be given toa person 
complained against, to issue such notice and to hear any 
cause that may be shown. That course might have been 
followed in this case. I understand, however, that matters 
have now reached a further stage, that the inquiry has prac- 
tically been completed and I do not think any advantage 
would be secured if I send the case back to the learned Dis- 
trict Magistrate to follow out this rule. It would only lead 
to further inconvenience so far as the persons complained 
against are concerned. I reject the application. 


® Application rejected, 
(1) [1907] 11 C. W. N., 316,” (2) [1907] A. W. N., 288, 
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VEYSUS 
SHAHAB-UD-DIN.* 
Agra Tenancy Act (Il ofagor), section 22 (1)—male lineal descendanis— 
Mahommedan Law of succession not applicable. 


The new Tenancy Act has completely altered the rule of de- 
volution in the case of an ‘occupancy tenancy wpon the death of 
the tenant. The tenancy no longer devolves “as if it were land” (as 
in Act xii of 1881) but on the lineal male descendants of the last 


tenant. The Mahommedan laW of succession does not apply. 
Hence, where e Mahommedan occupancy tenant died leaving a 
son and grandson, /e/d that they would share the occupancy holding 
equally. 
SECOND APPEAL from a decree of L. G. Evans Esq., Dis- 
trict Judge of Saharanpur affirming a decree*sof S. P. O’Don- 
nell Esq, Subordinate Judge of Dehra Dun. 


Suit for ejectment. 
The facts of the case were as follows :— 


One Kallu an occupancy tenant of certain holdings died 
leaving him surviving a son, the plaintiff, and a grandson, 
son of a predeceased son of Khuda Bux. The plaintiff insti- 
tuted proceédings in the revenue court and obtained possession 
of a portion of the occupancy holding. Then he brought the 
present suit in the civil court as the land in question was 

occupied by a house. The courts below found the land in 
dispute was appurtenant to the occupancy holding and dis- 
missed the suit on the ground that section 22 of the Tenancy 
Act applied and both the son and grandson shared equally. 


Plaintiff appealed. 

Mohan Lal Nehru for the appellant submitted that this case 
was not governed by the Tenancy Act as the suit was for 
possession of land occupied by a house. 

Section 22 did not over-ride the personal laws of either Hin- 
dus or Mahomedans. It only contemplated a case of male 
descendants having preference over other heirs. The policy 
of the law wasto prevent division of occupancy holdings. 
gf. section 32. If “male lenial descendants” meant that a son 
and a grandson among Mahomedans would take equally then 
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the result would be that in a case where a person died leaving 
two sons and three grandsons, sons of the same two sons, the 
holdings would be divided into five shares three of which would 
go to one branch of the family. á 


Shafi-us-samman (for Mohammad Ishaq) was heard in reply. 
The judgment of the Court was delivered by 


BURKITT, J.—In our opinion the decision of the learned Dis- 
trict Judge (affirming the decion of the Subordinate Judge) * 
is correct. The question is as to the interpretation to be put 
on the 1st clause of section 22 of the N.-W. P. Tenancy Act 
No. II of 1901. That clause in the matter of the succession 
(inter alia) to an occupancy tenant provides that on the death 
of the tenant his*interest in the holding shall devolve on his 
male lineal descendants in the male line of descent. The 
appellant and the respondent to this appeal are both male 
lineal descendants of the last.tenant in the male line of 
descent. The appellant is his son while the respondent 
is his grandson. As the respondents father predeceased 
his father the last tenant, the respondent would be excluded 
under the Rent Act of 1882, section 9 which by the words 
“as if it were land” made the personal law of the party 
applicable to the descent of an occupancy holding, The 
appellant therefore desires us to read into section 22 of the 
Act now in force such words as would make the tenure 
descend as if it were land, thus excluding the respondent, 
As a reason for his contention his learned Vakil pointed 
out that some unexpected results might follow from a 
literal interpretation of section 22, For instance in the case 
of the death of a tenant leaving several sons, grandsons, and 
even great-grandsons, he argues that under the words of 
section 22 the tenure might be held to devolve simultaneously 


on all, 


As to that matter we do not consider it necessary to 
express any opinion now. There can be no doubt that 
the new Tenancy Act has.completely altered the rule of 
devolution in the case of a tenancy such as that in question 
here. The tenancy no longer devolves “as if it were land” 
but on the lineal male descendants of the last tenant. The 
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legislature has chosen to alter the law and we can see no 
reason why we should not assume that the new provision 
was not deliberate and intentional. The parties here are 
Mahommedans whose personal law gives a share in the 
estate of a deceased Mahommedan to daughters, wives, 
sisters and other females, who are excluded by the words 
“male lineal descendants” in section 22 of thè new Act. If 
we apply the Mahommedan law for the purpose of excluding 
the respondent, it is difficult te see why we should not apply 
it to include females whom the first clause of section 22 
excludes when there are “lineal male descendants.” 
We dismiss this appeal with costs. 
Appeal dismissed. 


B. E. O'CONOR AND ANOTHER 
VERSUS ` 
RAJ BAHADUR AND ANOTHER* 


Pre-emption—Wajib-ul-arz—One mahal—Perfeet partition—Custom— 
Contract. 


« Mauza Barauli was sub-divided by perfect partition into three 
mahals ; Mahal Ali Mazhar, Mahal Bhairon Pershad, Mahal 
Sheo Dial Ram. Before partition the wayrb-ul-ars of the Mauza 
provided that a mght of pre-emption existed in the following order: 
first to sharers descended froma common ancestor, then to co- 
sharers in the village, then to strangers. At the time of partition three 
wajib-ui-argses were prepared for the three mahals. The wajib-ul- 
arg for the mahals Ah Mazhar and Bhairon Pershad, which mahals 
had a sole proprietor, reproduced the wording of the wajib-ul-arz 
of the undivided village, ina chapter, the heading of which re- 
ferred to the rights of sharers in the mahal. In the third mahal, 
which had numerous sharers, the wording of the original wajib-ul- 
arz was modified, and it was provided thata right of pre-emption 
in case ofa transfer by a fartidar would exist in the following 
order: first co-sharers descended from a common ancestor, then 
pattidars, then strangers. On sale of Mahal Ali Mazhar the pro- 
prietor of Mahal Bhairon Pershad sued for pre-emption, basing 
his claim on the wajté-ul-are. Held that the preparation of ‘new 
wajti-ul-arses for the three mahals abrogated the old custom of 
pre-emption, and that the fact? that the sole proprietors of Mahals 
Ali Mazhar and Bhairon Pershad®*had caused to be made an entry 
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in the wajib-ul-arg relating to the right of pre-emption in those 
mahals, did not give these proprietors any authority to control 
their own rights or the rights of their successors over the property. 
The wajib-ul-arg did not prove the existence ofa custom of pre- 
emption in the mahals in question. : 

SECOND APPEAL against the decree of C. Rustomjee Esq., 
District Judge of Allahabad, confirming a decree of Khan 
Bahadur Mir Akbar Husain, Judge, Small Cause Court, exer- 
cising the powers of a Subordinate Judge. 

Suit for pre-emption. 


‘The village Barauli originally formed onee mahal. It was 
divided into three separate mahals by perfect partition in 
1885-6. Three new and separate waytb-ul-arges were drawn 
up for these three mahals, vrs., that of (1) Lala Bhairon Prasad, 
(2) Saiyid Ali Mazhar and that of (3) Sheodial Ram. In 
the wayjtb-ul-arzg of the mahal prepared at the time of settle 
ment in 1870, the chapter, containing the condition about pre- 
emption, was headed babat Aukuk malkan deh (relating to the 


rights of the proprietors of the village). It recited 


“If any co-sharer wishes to transfer his share by sale or mortgage, 
he can do so first to the shurkat ekjaddé (co-sharers descended from 
the common ancestor); then other sharers in the village and, in 
case they refuse, to a stranger.” 

In the three newly prepared wayzb-ul-arges, the chapters 
dealing with pre-emption were headed “ badat hukuk malkane 
mahal, (relating to the rights of the owners of, the nakal). 
The wayib-ul-arges of the first two mahals, vrz. Lala Bhairon 
Prasad and Ali Mazhar were tothe following effect 

Ifa Zamindar wishes to transfer by sale or mortgage the entire 
or a portion of his share, he can transfer it first to the co-shaiers 
descended from the common ancestor, then to other co-sharers in 
the village (de) and, in case they iefuse, toa stranger. 

The terms of pre-emption as regards the third mahal, vez, 
Sheodial Ram were as follows. 

Should any gattidar wish to tiansfer by sale or mortgage the 
entire or a portion of his share, he can transfer it first to the co- 


sharers descended from the common ancestor, then to other patti- 
dars, and, in case they refuse, to a stranger. 


After partition Lala Bhafron Prasad was the sole 


* owner of his mahal and Saiyid Ali Mazhar was the sole 


owner of his maha], bute there were several owners of the 
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mahal Sheodial Ram. On the sale of the whole of the mahal 
Ali Mazhar to a stranger, Lala Raj Bahadur, the owner of 
mahal Bhairon Prasad, sued for pre-emption. 


The Courts below decreed the suit. 
The defendant appealed. 


Sir Walter Colvin (with him Ghulam Mujtaba), for the 
appellant submitted that as the chapter in which the pre- 
emption clause occurred gaveea right of pre-emption to the 
owners of the mahal only and not to the owners of the village, 
the owners of one nakal had no right to any property situate 
in the other makal. When partition was made and the village 
divided into mahals, the owners of the different szaAals did not 
intend to keep the old custom intact. I§ they had wished 
so, they would have adopted the same language in the new 
wajtb-ul-arg, but they did not do so and so they clearly intend- 
ed to abrogate the custom. He further submitted that the 
owners of the first two #zahals were at the time the sole pro- 
prietors and so the expressions in the new waytb-ul-arges were 
their views only and it was not an official record of a local 
custom. He relied on 

Uman Parshad v. Gandharp Singh, [1887] L. R., 14 I. A, 127 at p 134 

Sapruadhwaja Prasad v. Garuraddhwaja Prasad, [1892] I. L. R. 
15 AlL,147 at p. 166. 

Jaiman Bibi, v, Mir Ali Husain, [1898] A. W. N. 8ọ. 
Gobind Ram v. Masetullah K han, [1907] A. W. N. 39 


Durga Charan Banerji (with him J. N. Chaudri and 
Jang Bahadur Lal), for the respondent submitted that the 
old wajid-ul-are was a record of custom and not of a con- 
tract, and in the new waytb-ul-ars, the owners of the first two 
mahkals adopted that custom. They never said that they were 
creating a new custom, but simply adopted the old custom. 
If there were such a custom, all the sharers of the village 
would be governed by it. He relied on 

Ausert Lal v. Ram Bhajan, [1905] 1. L. R., 27 All, 602. 
There was no question of a sole proprietor recording a new 
custom. The proprietor siraply declared that he wanted the 
old custom to continue. ° 


* Str Walter Colvin was not heard.in reply. 
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The judgment of the Court was delivered by 


STANLEY, C.J, This is an appeal against a decree of the 
District Judge of Allahabad, affirming a decree of the Sub- 
ordinate Judge. The suit was brought by the plaintiff Lala 
Raj Bahadur for possession of a mahal, situate in the district 
of Allahabad to which he claimed, to be entitled by right of 
pre-emption. The mahal in question formed part of the vil- 
lage of Barauli which up to the year 1887 formed a perfect 
mahal. In the year 1887, it was sub-divided into three mahals 
by perfect partition. These mahals are (1) mahal Ali Mazhar 
(2) Bhairon Parshad and (3) Sheodial Ram. On partition, Ali 
Mazhar fell to the lot of one proprietor, as did also Bhairon 
Parshad. Both these mahals were In fact called after the 
names of the propgietors. In the mahal Sheodial Ram there 
were numerous share-holders. Prior to the partition of the 
village, it is said that a custom of pre-emption prevailed, which 
is set out in the waytb-ul-arz prepared in the year 1870. In 
the portion of this waytb-u/-arg, which treats of the rights of 
the owners of the village, it is provided in regard to pre-emp- 
tion that if a sharer wishes to transfer his share by sale or mort- 
gage, he can do so first to co-sharers, descended from a common 
ancestor, then to other co-sharers‘in the village, and in case ‘of 
refusal by them, to strangers. On the partition three new 
wajth-ul-arges were prepared, ohe for each of the new mahals, 
In the wajió-ul-arg for mahal Ali Mazher, Chapter IT deals 
with the rights of the owners of the mahal. It is to be noticed 
that it is not with the rights of the owners of the village but 
with the rights of the owners of that mahal. This shows that 
the waytb-ul-arg was intended to apply to that mahal alone. 
Notwithstanding that there was only one proprietor of ‘that 
mahal we find that, through carelessness or oversight, a provi- 
sion in regard to pre-emption was introduced, which is similar 
in its language to that contained in the original wajrb-ul-are 
of the parent village. Carelessness in the preparation of this 
wayjib-ul-arg is disclosed in its opening words, in which it is 
stated that the wayrb-u/-are was prepared after partition, and 
the signatures of the sharers, showing their consent, were 
affixed to it, There being only ®ne proprietor of the mahal, 
“it is obvious that this introduction is entirely erroneous, In 
the third paragraph of the waytb-1/-are, the proprietor, therein 
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described as zamindar, makes provision as to what should be 
done in the case of a transfer of the estate. The words of the 
wajto-ul-arg are as follows :—“ If the zamindar wish to transfer 
by sale or mortgage.the entire or a portion of his share, he 
can transfer it first to the co-sharers, descended from a common 
ancestor, then to other co-sharers in the village, and then in 
case they refuse, to a stranger.” The language of the way1d-ul- 
arg of the mahal Bhairon Parshad’is similar, but when we 
come to the wazró-ul-arg of the remaining mahal Sheodial 
Ram, in which there were a number of co-sharers, we find a 
different provisién as to pre-emption embodied in it. The 
provision as to pre-emption in it is as follows :—“ Should any 
pattidar wish to transfer by sale or mortgage the entire ora 
portion of his share, he can transfer it first to the co-sharers, 
descended from the common ancestor, then to other pattidars, 
and in case they refuse, toa stranger.” Here it will be noticed 
that the right which is given is a right to the co-sharers in 
that mahal, not to co-sharers in the village, to pre-empt in 
case of a sale, or transfer. Now the custom introduced by 
this wajth-ul-ars is undoubtedly a new custom, at variance 
with the old custom. The waztb-ul-arg shows conclusively 
that so faf as the co-sharers in that mahal are concerned, they 
abrogated and refused to 1ecognize the previously existing 
custom and adopted a new one of their own making, which 
must be treated as a new contract between them. The pro- 
prietors of the other mahals were no parties to this arrange- 
ment, 


The respondent in the present appeal is the sole owner of 
the akal described as Bhairon Parshad, and he seeks to 
pre-empt a sale of the maral known as Ali Mazher on the 
ground, as he alleges, that the old custom has not been ab- 
1ogated but is still a subsisting custom. It is admitted by Mr. 
Durga Charan Banerji, the learned advocate for the respondents, 
that any right, which he has, is not one created by contract as 
the learned District Judge seemed to think, but he relies upon 
the old custom asa custom still prevailing. We think that 
upon the perfect partition of the village, so far as regards the 
two mahals of Ali Mazher and Bhairon Parshad, the old custom 
must be deemed to have been abrogated, these mahals respect- 
ively having come into the possessioh andeownership of single 
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proprietors, and that those proprietors had no right, whatsoever, 
to introduce into the wayrd-ul-arges any provision, which should 
either control their own rights or the rights of their successors 
over the property, This matter was dealt with by their Lord- 
ships of the Privy Council, in the case of Uman Parshad v. 
Gandharp Singh, (1). Their Lordships there intimated that a 
wajib-ul-arg ought not to be entered on the record as a mere 
expression of the views of a proprietor of an estate, and they 
expressed their astonishment that the Oudh Courts had deli- 
berately stated that “the proprietor has the right to enter his 
own views upon the village records, and have them recorded as 
if they were the official records of the local customs ” (page 135 
of the judgment). In the case of Superunddhwaja Prasad v. 
Garuiaddhwaja rasad (°?) TYRRELL, and BLAIR JJ. had 
occasion to consider this question, and pointed out in their 
judgment that it was never intended that a waytb-u/-arz should 
be used as an indirect means of giving effect to the wishes of a 
sole proprietor, with regard to the nature of his tenure, or the 
mode of devolution of the property, which should obtain after 
his death. Again in the case of Jaiman Bibi versus Mir Ali 
Husen and another (9) one of us sitting with Mr. Justice Dillon 
held that a document purporting to be a waytb-ul-drz, which 
was drawn up at atime when the mahal, to which it related, 
was owned by one single proprietor, could not be regarded as 
any evidence of a custom of pre-emption prevailing in that 


mahal. 


__ In view of the foregoing facts and of the authorities to which 
we have referred, we are of opinion that the way1b-ul-are, 
which has been relied upon, cannot be regarded as establishing 
or as being evidence of a custom of pre-emption prevailing in 
this mahal. This decision is in no way at variance with the 
decision of this court, in the case of Ausert Lal and others 
versus Ram Bhajan Lal and others ($). We, therefore, allow 
this appeal. We set aside the decrees of both the lower courts 
and dismiss the suit with costs in all courts including fees in 
this court on the higher scale. 


Je BeTa ag Appeal decreed. 


(1) [1887] L. R. 14 L A, 127. ° (2) [1892] I. I. R., 15 All, 147. 
(3) [1898] A. W. N, 89. ° (4) [1905] I. L, R 27 All, 602, 
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ISMDAR KHAN. CIVIL, 
VErSUS 1907. 
AHMAD HUSAIN AND ANOTHER.* = 


December 21. 
Adverse possession—Mprigagor dispossessing Mortgagee—proprietary —— 
rights not acguired—Mortgagees rights—rights of co-mortgagor. pi P ; 
By adverse possession is meant possession by a person holding 
the land on his own behalf dr on behalf of some person other than 
the true owner, the true owner having.a nght to immediate posses- 
sion. Where, therefore, one, of the two mortgagors dispossesses a 
usufructuary mortgagee ata time when the mortgagors were not 
entitled to immediate possession and remains in possession for a 
period of twelve years he does not acquire full proprietary rights. 
He only acquires the mortgagee’s rights which are rights of a 
limited nature and only these nghts vest in him. Muhammad 
Husan v. Mutchand I. L. R., 27 All, 395; Chinto v. Janki I. L. R., 
18 Bom., §1; Beoy Chandra v. Kally Prosmano 1. L. R., 3 Cal, 
327 ; referred to. 
When a mortgagor acquires such a possession against the mort- 
gagee his co-mortgagor can recover possession of his share only 
by redeeming him. Vilkoba v, Ganga Ram i2 Bom. H.C. 180 
referred to. 
SECOND APPEAL against the decree of Maulvi Saiyid 
Tajammul Husain, Subordinate Judge of Ghazipur, con- 
firming a decree of Babu Hari Mohan Banerji, Munsif. 


Suit for possession of Zemindari property. 


The material facts appear from the judgment. 
M. L. Agarwala, for the appellants. 

M. Ishap Khan, for the respondents, 

The judgment of the Court was delivered by 


BANERJI J. This appeal and the connected appeal No. 997 Banerji, J. 
arise put of a suit brought by the plaintiff Ahmed Husain 
for possession of 9 bighas and odd biswas of land, being 3/sth 
of 15 bighas and odd, and for mesne profits. The said land 
forms part of a larger quantity of land which was the holding 
at fixed rates of one Rashida Bibi and was mortgaged by her > 
under two mortgages one executed in favour of Bahadur 
Ali and Saddat Beg and the other in favour of Aiyam Uddin 
Khan. The mortgages were usufructuary and the mortgagees 
were putin possession. Raghida Bibi died leaving as her 
heirs her daughters Najman Bibi and Rabuan Bibi who sold 
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their equity of redemption to the plaintif Ahmad Husain 
and to the first defendant Ismdar Khan on the 2rst of June 
1877. The former was the purchaser of a three-fifth share 
and the latter of the remainder. Other transactions relating 
to the property took place subsequently to which itis not 
necessary to refer for the purposes of these appeals, The 
plaintiff claimed possession of his three-fifths share in the 
land in question on the allegation that the defendant Ismdar 
Khan had wrongfully dispossessed the mortgagees and taken 
possession not only of his own share but also of the share of 
the plaintiff The suit was resisted on various grounds the 
main plea being that the claim was barred by limitation. The 
court of first instance overruled this plea and made a decree 
in the plaintiff's favour for possession but dismissed the claim 
for mesne profits. This decree having been affirmed by the 
lower appellate court these two appeals have been preferred, 
one by the plaintiff and the other by the defendants. The 
plaintiff appeals against the portion of the decree which ‘dis- 
misses his claim for mesne profits. The defendant’s appeal 
relate to the remainder of the claim. The contentions urged 
on behalf of the defendants are that they have held possession 
for more than twelve years adversely to the plaintiff and the 
claim is therefore time-barred and that in any case the plaintiff 
cannot obtain possession without redeeming the defendants, 


Upon issues being- referred by us to the court below that 
court has found that the mortgagees were dispossessed by 
Ismdar Khan, defendant, in June 1878 but that he never 
denied the plaintiffs title but on the contrary admitted it in a 
written statement and ina deposition, We have examined 
the written statement and the deposition referred to and are of 
opinion that they do not contain any admission of title. We 
must, however, accept the findings that the defendants dispos- 
sessed the mortgagees in June 1878 and that they never speci- 
fically denied the plaintiffs title. 

As the defendants wrongfully dispossessed the mortgagees 
and themselves took possession, their possession was undoubt- 
edly adverse to the mortgagees and as this adverse possession 
has continued for a longer perio@ than twelve years the right 


- of the mortgagees has under stction 28 of the Limitation Act 


become extinct and has vested in the defendants. The pos- 
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session of the mortgagees was not full proprietary possession 
but was possession of a limited nature. It is this possession 
of which they were deprived by the defendants; so that the 
adverse possession ‘of the defendants was also of a limited 
character and had the effect of extinguishing the limited 
interests of the mortgagees and vesting those interests in the 
defendants, The possession of the defendants was not there- 
fore adverse to the plaintiff. There may be cases in which 
adverse possession against fhe mortgagee would also be ad- 
verse possession ggainst the mortgagor, for example where the 
mortgagor is entitled to immediate possession or where the 
possession of the trespasser is coupledwitha denial of the title of 
the mortgagor. But as held in Muhammad Husain v. Mulchand 
(+), following Chinto v. Janki (°?) that possession obtained 
by the ouster of a mortgagee in possession in not necessartly 
adverse to the mortgagor also. In the present case it has 
been found that the title of the plaintiff was never denied by 
the defendants. It is also an admitted fact that when the 
defendants took possession the persons entitled to remain in 
possession were the mortgagees and not the mortgagors and 
that the mortgage was unsatisfied. As the plaintiff had there- 
fore no right to immediate possession the defendants cannot 
be held to have been in possession .adversely to the plaintiff. 
As observed by Mr. Justice Markby in Beyoy Chunder Banerjee 
v. Kaily Prosonno Mookerjee (8) hy adverse possession is 
meant possession by a person holding the land on his own 
behalf or on behalf of some person other than the true owner, 
the true owner having a right to immediate possession. We 
are therefore unable to accept the defendant’s contention that 
their possession is adverse to the plaintiff and that the claim 
is time barred. 


We are however of opinion that the plaintiff is not entitled 
to recover possession without redeeming the mortgages to 
which his share is subject. As we have already pointed out, 
the defendants by virtue of their adverse possession against 
the mortgagees acquired the sights of the mortgagees and, as 
held in Yithoba xw. Ganga Ram (*), succeeded only to: such 


estate as the mortgagees possessed. The plaintiff therefore 


(1) [1905] I. L. R., 27 All., 395. (2) [1892] L E. Rp18 Bom.,,51. 
(3) [1878] L L. R., Cal, 327. (4) 12 Be H. C. R, 180 A C. J. 
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can only redeem the defendant, his equity of redemption being 
unaffected by the possession of the defendants. The ouster of 
the mortgagees by the defendants did not entitle the plaintiff 
to re-enter into possession. A similar view was held by 
Fulton J. in Chinto v. Janki (+). It is true the position of the 
defendants is that of co-mortgagers but that circumstance 
does not, in our opinion, make any difference so far as the 
intérests of the plaintiff are concerned, it being an admitted 
fact that the mortgages have not been discharged. The claim 
for possession was not therefore maintainable. As the plain- 
tiff did not seek to redeem the mortgages the suit as brought 
ought to have been dismissed. This will not preclude the 
plaintiff from bringing’a properly framed suit for redemption. 
We accordingly alfow this appeal and setting aside the decree 
of the court below dismiss the plaintiffs suit. Having regard 
to the circumstances of the case and the conduct of the parties 
we direct that they abide their own costs in all courts. 





Appeal decreed. 
(1) [1892] I. L. R, 18 Bom., 51, 54. 
BANKA MAL AND OTHERS 
DEISHS 
SHIAM LAL AND OTHERS.* : r 


Suit for profits of partnership— Partnership entered into at Lahore—Bust- 
ness carried on at Hansi—Plaintiffs residents of Khurja—Alleged con- 
tract torcmit profits to the plaintif s place of residence not proved— 
Code of Civil Procedure (Act XIV of 1852), $. 20. Š 

Section 20, Code of Civil Procedure, enables the Court to stay a suit 
upon application made for that purpose. It does not empower 
the Court to entertain a suit which otherwise it would have no 
jurisdiction to entertain. 

A partership was entered into at Lahore, and the firm was® carry- 
ing on the business at Hansi in the Panjab. Plaintiffs were part- 
ners of the frm residing at Khurja in the United Provinces. They” 
brought a suit for their shares of the profits ın the Court at Aligarh 
on the basis of an alleged special contract by virtue of which their 
share”of the profits had been agreed to be remitted to Khurja. 
The alleged contract was not proved. eld, that the Court below 
ought not to have entertained the suit and should have returned 
the plaint for presentation to the proper Court. 

FIRST APPEAL from a decree of the Subordinate Judge 


Suit for money. 
e * F.%A. 296 of 1905. 


= 
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The Court below decreed the suit. 

The Defendants appealed. 

Sundar Lal (with him J. N. Chaudri), for the appellants. 

B. E. O'Conor (with him Motilal Nehru), for the res- 
pondents. 


STANLEY, C. J.—The suit which has given rise to this 
appeal was brought by two partners fpr shares of the profits of 
a partnership for the years 1959 and 1960 sambat, carried on 
by the firm at Hansi in the district of Hissar in the Punjab. 
The plaintiffs are the owners of a two anna share in the part- 
nership and reside at Khurja in the United Provinces. The 
partnership was entered into at Lahore and the business 
is carried on as we have said at Hansi. The only reason 
for the institution of the suit in these Pro¥inces, according 
to the plaint, is that a special contract was entered into 
between the partners whereby the plaintiffs’ share of the 
profits was payable at Khurja, which is in the district of 
Bulandshahr within the Aligarh judgeship, in these Provinces. 
The only evidence, adduced in support of the plaintiffs’ 
allegation that there was such special contract, is that 
of the plaintiff Bansidhar who in the course of his evidence 
made the bold statement that “it was agreed to pay the 
profits to us (the plaintiffs) at Khurja.” It is sought to 
support this alleged agreement by evidence that profits were 
as a matter of fact remitted to the plaintiffs at Khurja and 
this is not denied. The learned Subordinate Judge came 
to the conclusion upon the evidence that there was no 
such special agreement as was alleged by Bansidhar, but 
he entertained the suit on the ground that in the course 
of the litigation, an application was made to the Court 
by the defendants for a stay of proceedings under section 20 
of the Code of Civil Procedure and that, that application was 
refused by his predecessor on the gth of July 1904, and no 
appeal was preferred from the order then passed. He held 
in view of this ruling on the application so made under section 
20 that the defendants had “no longer any right to say that 
the suitis not cognizable by this court.” It appears to us that 
section 20 has no application.* That section merely enables 
the court to whom an applicatioh for a stay of proceedings is 
made to stay the proceedings either finally,or till further order, 
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and to make such other order as it thinks fit as to the costs. 
It does not empower the court to entertain a suit which other- 
wise it would have no jurisdiction to entertain. We, therefore,.- 
have to consider and determine whether ‘as a matter of fact the 
special agreement alleged by the plaintiffs was established by 
the evidence. As we have said the court below held that there 
was no evidence upon which it could act. We have pointed 
out that the only evidence, namely, that of Bansidhar, one of 
the plaintiffs, in support of the alleged special contract, was not 
believed. As against it we have before ws the evidence of 
Banka Mal and Kirpa Ram, both of whom positively assert 
that no such agreement was entered into. Bansidhar him- 
self in his evidence, says that Shamlal, Banka Mal and we 
were present at the time the agreement was made and that 
at that time there was no other defendant present, except 
Banka Mal. Even if it was agreed between these parties 
that the plaintiffs’ share of the profits should be sent to 
Khurja, this agreement would not: be binding upon the 
partners who were not present at the time and who were 
no parties to it. But in addition to this it is proved beyond 
any doubt that a deed of partnership was drawn up and exe- 
cuted and any agreement outside that deed would not be 
binding upon the partners other than those who entered into 
it. We agree with the court below that there was no special 
agreement. This being so the court below ought not to have 
entertained the suit; so soon as it came to a finding that 
there was no special agreement entered into at the time of 
the partnership for payment of the share of the plaintiffs at 
Khurja, he ought to have held that he had no jurisdictjon to 
decide the suit and to have handed the plaint back to the 
plaintiffs for presentation in the proper court. 

We accordingly allow the appeal, set aside the decree of 
the court below with costs in both courts, including fees in 
this Court on the higher scale, and we pass the order which 
the court below ought to have passed when it found 
that the special agreement had not been proved’; that is we 
direct that the plaint be handed back to the plaintiffs to be 
presented in the proper court. As a result of our ruling 
the abjeetions filed under section 561 of the Code of Civil 
Procedure fall to the grotind. Appeal decreed. 
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NAND KISHORE. 
VETSHS 
ANWAR HUSAIN AND ANOTHER.* 
Registered lease—Condition for payment in adovance— Validity of payments 
in advance as against an auction purchaser. 


Bona fide payment of rent in advance by lessees to the lessor 
under the condition of a iegi$tered lease before sale of the property 
is binding upon the purchaser as the lease being a registered one 
it is his duty to make enquiries whether any payment was made 
under its terms.” 


SECOND APPEAL from the decree of D. R. Lyle Esq. 
District Judge of Moradabad reversing a decree of Ajudhia 
Prasad Esq., Assistant Collector. 


Sajjad Husain was the owner of certain immoveable property. 
On. ist September 1898, he leased the property to Anwar 
Husain, respondent, for 10 years, with a condition that the les- 
see would have to make payments of rent in advance if required 
by the lessor to do so. On 25th December 1902, Anwar 
Husain paid Rs. 1,520 to Sajjad Husain under a receipt, 
as “payment of rent in advance. In 1903 Nand Kishore, 
appellant, purchased the property partly by private sale 
and partly at auction held in execution of a simple money 
decree, and in 1904 sued the lessee in the Revenue Court for 
arrears of rent due after the date of sale. The defendant 
lessee pleaded payment in advance in good faith to the former 
proprietor before the plaintiffs purchase, in accordance with 
the terms of the registered lease of 1898. The suit was decreed 
by the court of first instance. On appeal by the lessee, 
the decree was set aside, and the suit was dismissed, 

Plaintiff appealed. 

Sir Walter Colvin (with him W. K. Porter and Girdhart Lal 
Agarwata), for the appellant. 

Abdul Majid, for the respondent. 

The judgment of the Court was delivered by 

STANLEY, C. J—The question for determination in this 
litigation is a novel one. On@ Sajjad Husain was the owner 


of certain property at or prior to the year 1898. On the 2nd ° 


of September of that year, he granted a lease to the defendant 
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CIVIL, of portion of this property for a term of 10 years, that is from 
1907 1306 to 1315 fasli (inclusive). The lease contains a very un- 


BAS usual provision to the effect that if at any time during the cur- 
NAND Sucre rency of the lease, the lessor should demand any portion of the 
ANWAR Husain rent in advance from the lessee, the latter would be bound 
Stanley, C. jy. © pay it on obtaining a receipt’ The lease was registered 
g and is not disputed here. * On the zsth of December 1902 

a sum of Rs. 1,520 was paid in advance for rent by the 

lessee to the lessor, on demand made by the lessor, in pur- 

suance of the provision in the lease to which*we have referred. 

This payment, it is found, satisfied the rent payable up to 

the end of 1314 F. On the 20th of October 1903, the plain- 

tiff appellant purchased the property so leased, at a sale 

in execution of a decree obtained against Sajjad Husain. 

He instituted the suit, out of which this appeal has arisen, 

for recovery of the rent for the years 1311 and part of 1312 

Jasti, which had been already paid. He was met by the 

defence that the rent for that period had already been 

paid to Sajjad Husain, under the provision in the lease. 

The question is whether under such circumstances, this is 

a good defence to the suit. As we have said, the lease is a 

registered document, and the plaintiff appellant must be 

deemed to have purchased with knowledge of it. It was 

open to him when he was contemplating the purchase, to 

iğ make inquiry of the lessor or lessee, as to whether or not 
any rent had been paid in advance according to the provision 
in the lease. He appears to have neglected to do so and 
purchased the property, no doubt in the belief that he would 
be entitled to the rent from the date of purchase, fot the 
remainder of the term, but for the fact that the lease was 
a registered document and that the rent had been paid bona- ` 
fide, in advance, in accordance with the condition in it, the 
plaintiff would probably have been in a position to establish 
his claim, but in view of the fact that the lease was registered 
and that payment of the rent claimed had been made, in, 
accordance with it dona fide, before the date of the plaintiff's 
purchase, we are unable to dissent from the decision of 
‘the learned Distric. Judge. èe The payment of rent before it 
becomes due is not ordinagily a fulfilment of the obligation 
imposed by a covenant to pay rent, but is in fact an advance 
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to the lessor with an agreement on his part that when the 
rent becomes due, such advance will be treated as a fulfilment 
of the obligation to pay the rent. (See Nicholls v. Saunders 
(1) We must hold in view of the facts in this case that the 
rent, sought to be recovered in this suit, was satisfied pursuant 
to the provisions of the lease by the advance previously made. 
The plaintiff appellant cannot complain, inasmuch as he did 
not take the precaution of making inquiry as to whether or 
not any money had been paidin advance, as provided for 
by the document, We, therefore, dismiss the appeal with costs 
including fees in this Court on the higher scale. 


\ Appeal dismissed, 
(1) L. R. 5 C. P., 589. 





LACHMI AND ANOTHER 
VEF SUS 


GANGA DIN AND OTHERS.* 


Joint property—Co-sharer building on part of the property without permis- 
sion of other joint owners—No direct loss—Injunction. 


One of several joint owners of land is not entitled to erect a build- 
.« ingon the joint property, without the consent of the other joint 
owners, notwithstanding that the erection of such building might 
cause no direct loss to the other joint owners. If one co- 
sharer builds without consent on the joint land, a mandatory imjunc- 
tion ought to be granted. Shadi v. Anup Singh, I. L. R., 12 
All, 436;°Majyju Khan v. Imtias-ud-din, I. L. R, 18 All, 115, 
followed. 


Judgment of RICHARDS, J., reversed. 


APPEAL under section 10 Letters Patent against the deci- 
sion of RICHARDS, J. 


The facts appear from the judgment of 


RICHARDS, J.—In this case the plaintiffs and defendants were co-sharers 
in certain zamindari property. The defendants built some pacca rooms 
on land which has been found to be, and undoubtedly is, the joint pro- 
perty of the co-sharers, Strictly speaking the defendants had no nght 
to build these rooms, and the plaintiffs were within their right in institut- 
ing the present suit. It has been found, however, and I have not the least 
doubt that the finding is correct, thgt the buildings in question were made 
on part of the joint property which adjoined the defendants’ house, on 


land which had been in the use of the defendants, and which had not ` 
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been in the use of the plaintiffs. Except so far as the building of these 
rooms might be an assertion of an adverse title in the defendants against 
tue plaintiffs, the erection of the buildings caused no injury or damage 
to the plaintiffs. This being the case, and it clearly appearing from the 
judgment of the lower appellate court that the defendants are given no 
exclusive right to the land on which the buildings have been erected, the 
casc resolves itself into a question whether or not a mandatory injunction 
should issue for the demolition of these buildings If it were clear that 
the plaintiffs had stood by and ‘allowed the erections to be made without 
complaint, and if it were also clear that the defendants never set up any 
adverse title, I think the plaintiffs suit should have been dismissed with 
costs. It, however, appears that very shortly aftegthe erection of the 
buildings,” the suit was instituted, and there is an allegation in the plaint 
that the defendants were warned that they must not build. IfI were 
certain that the defendants had really made the case that the plot of land 
was not joint property, I would be obliged to allow the present appeal. 
However, after careful’ consideration of the judgments of both the lower 
courts, I have come to the conclusion that the case, put forward by the 
defendants, was that they and their predecessors had been for many years 
using this particular plot. This case is probably quite true. But such 
user would never have given them the right to the particular plot as 
against the other co-sharers In partition, if ever the property came to 
be partitioned, this plot, like all the rest of joint property, would form por- 
tion of the joint property, and would be partitioned according to the law 
regulating partition, notwithstanding for any number of years it had been 
separately enjoyed. I have cometo th2 coaclusion not without sdme 
hesitation that [ ought not to disturb the decision of the lower appellate 
court. As, however, the defendants, in form at least, did put forward the 
case of adverse possession, and as in that view the litigation may have 
become necessary, so that the plaintiffs should never be ableto allege 
that the property in question was any thing other thin joint property, I 
think the plaintiffs ought to get their costs in the court of first instance, 
and also in the lower appellate court. No costs will be given to either 
side of this appeal. I, accordingly, modify the decree of the court below by 
directing that the plaintiffs will be paid, by the defendants, the cost#in the 
court of first instance and ın the lower appellate court Each party will 
abide their own costsin this court. In other tespects, I dismiss the 


appeal. 
Plaintiffs appealed. 


Girdhari Lal Agarwala, for the appellants, submitted that 
one co-sharer had no right to build on the joint land, without 
the consent or acquiescence of the other co-sharers, even, if there 
was no injury done to other caysharers by the building. He 
added that the promptitude with which the plaintiffs sought 
the assistance of law, the present suit having been instituted 
within a week of tHe commencement of the erections com- 


* 
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plained ‘of, gave the plaintiffs a right to have the con- 
structions removed. The circumstance, that the land in dis- 
pute had been in exclusive use of the defendants, gave them 
no right to make the constructions. He relied on the Full 
Bench case of 
Shadi v. Anup Singh, [1890] I. L. R., 12 All, 436. 
The respondents were not represented. 
The judgment of the Court was delivered by 


STANLEY, C. J.—The facts of this case are few and simple. 
The plaintiffs ang the defendants are admittedly joint owners 
of a certain village, or part of a village. This has been found 
by the courts below. The defendants, on a portion of this 
village, setting up an adverse claim, erected walls which 
interfere with the plaintiffs rights. At the earliest opportun- 
ity, the plaintif objected to the erection of these walls, but 
notwithstanding their opposition to the building, defendants 
proceeded with the work, and in consequence the suit, out of 
which this appeal has arisen, for a mandatory injunction to 
restrain the defendants from building, and for the demolition 
of the walls, was instituted. The court of first instance 
degreed the plaintiffs claim, but upon appeal the learned Sub- 
ordinate Judge reversed the decision of the lower court, being 
of opinion that inasmuch as the land had been in the use of 
the defendants and not in the use of the plaintiffs, he, in the 
exercise of his discretion, was entitled to refuse the injunction. 
An appeal was preferred to this Court. The learned Judge, 
by whom the appeal was heard, had some hesitation in arriving 
at his conclusion. He says “I have come to the conclusion 
not without some hesitation that I ought not to disturb the 
decision of the lower appellate court” and he affirmed the 
decision of the lower appellate court, but inasmuch as the 
defendants put forward the case of adverse possession, which 
rendered the litigation necessary, he refused to give to either 
side the costs of the appeal, and declared the plaintiff entitled 
to her costs inthe court of first instance, and also in the 
lower appellate court. 


Now it is well settled in tha Court that one of several co- 


sharers in a village has no right to erect buildings upon. 


common land against the wishes of,the other co-sharers, A 
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Full Bench in the case of Shadi v. Anup Singh (*), held that 


ina case where some co-sharers proceeded to erect achka 
buildings upon common land, and another co-sharer objected 
to this, and brought a suit for an injunction, he was entitled 
to a perpetual injunction restraining the defendant from 
proceeding further with the building, and directing that the 
building, so far as it had proceeded, should be pulled down 
and prohibiting the defendant from building on that land 
as exclusive owner at any future time. Inthe more recent 
case of Mayu Khan v [intiaz-ud-din(*), the facts of which are 
very similar to those of the case before the Court, a Division 
Bench held that one of several joint owners of land is not 
entitled to erect a building upon the joint property, without 
the consent of theother joint owners, notwithstanding that 
the erection of such building might cause no direct loss to the 
other joint owners. In the judgment, it is pertinently ob- 
served. “The law provides a legitimate means by which any 
co-sharer may obtain partition. The law does not favour 
one co-sharer, adversely to the other co-sharers, making a 
partition in his own favour, and selecting the portion of the 
land he likes by erecting a building upon it.” In view of 
these decisions and bearing in mind the fact that the plaintiff 
lost no time in raising his objection to the erection of the 
buildings, we think that the decrees of our learned brother 
and also of the lower appellate court cannot be maintained. 
We accordingly set aside these decrees, and restore the decree 
of the court of first instance with costs in all Courts. 

Appeal decreed. 

(1) [1890] I. L. R, 12 AIL, 436 (2) « rego] I. L R., 18 All, 115 


RAJ NATH SINGH 
VEYSHS 
PALTU AND OTHERS.* 


Vendor and purchaser—Non-payment of consideration—Rights of 
Purchaser—Lquities. 





Mere non-payment of purchase money does not prevent the 
passing of the ownership of the purchased property from the vendor 
to the purchaser, and the purchaser, notwithstanding such non-pay- 
ment can maintain a suit for Bossession. SArb Lal v. Bhagwan 
Das, LLR., 11 All, 244; Umeg Mal v. Davu,1. L. R., 23° Bom., 
525 referred to. 

0S. A. No. 1007 of 1906 
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A court is entitled to pass a decree in favour of the plaintiff for 
possession, subject to the equities which exist in favour of the 


defendant. 


SECOND APPEAL against the decree of L. Marshall Esq., 
District Judge of Banda, affirming a decree of Saiyed 
Hamid Husain, Munsif of Hamirpur. 


Suit for possession of property. 
The facts appear from the judgment. 


J. N. Chaudri, fèr the appellant. 
J. N. Mukerji, for the respondents. 
The judgment of the Court was delivered by 


STANLEY, C. J.—This is a second appeal &gainst a decree 
of the lower appellate court dismissing the plaintiffs suit 
for recovery of possession of a 4 pie share in a village. This 
share was conveyed to the plaintiff by a sale-deed of the 
6th of May 1898 which was duly registered. Possession was 
not obtained, and the present suit was therefore brought. 
In his plaint, the plaintiff alleged that the full consideration 
for the sale, namely, Rs. 200 had been satisfied. In their 
defence, the defendants alleged that the consideration had 
not been paid, and it is found by both the lower courts that 
this was so. In consequence of the finding that no portion 
of the consideration had been paid, the learned District Judge 
had held that there was in fact no sale of the property. He 
observes.in the course of his judgment “Thus not any 
portion of the consideration has been paid. Non-payment 
of thee“promised portion would not invalidate the “sale” 
and the lower court has recognized this principle. But 
when the consideration is supposed to be “part paid and 
part promised” and not even the “part paid” amount has 
actually been paid, the provisions of section 54 of the Trans- 
fer of Property Act have not been fulfilled, and the transac- 
tion connot be called a sale at all.” We are unable to agree 
with the learned District Judge as to this. According to the 
sale-deed the consideration was agreed to be paid as follows :-— 
Rs. 100 to be credited in part payment of past debts, Rs. 20 
to be paid in cash and Rs. 80 the balance to be paid to a 
mortgagee of the property. Now we must take it, on the 
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findings, that no portion of the purchase money has been 
paid or satisfied. The vendee did not fulfill his obligation 
to pay it. It has been held and we think rightly that the 
non-payment of the purchase money does not prevent the 
passing of the ownership of purchased property from the 
vendor to the purchaser and the purchaser notwithstanding 
such non-payment can maintain a suit for possession of the 
property (see Skrib Lalv. Bhagwan Das (1). It was so held 
also in thecase of Umed Mal Motiram y. Davu Bin Dhondtba,(?) 
and again in the case of Sagaji v. Namdar(?¥ in which the evid- 
ence showed that there was a dona fide sale of property by the 
defendant to the plaintiffs and it was held that this sale 
was a completed transaction, notwithstanding the fact that 
no portion of the consideration had been paid, and that the 
only remedy of the vendor for the consideration wasa suit 
for recovery of the amount of it. We think, therefore, that the 
courts below were wrong in dismissing the plaintiff’s claim. 
In the case of Sib Lal v. Bhagwan Das, to which we have 
referred, it was laid down by Mahmood J., rightly, we think, 
that equities may exist in favour of defendant to a suit like 
the present one, so as to subject the decree to restrictions 
and conditions appropriate to the circumstances of the case. 
Here, there is such an equity arising out of the non-payment of 
the purchase money by the plaintiff, and regard ought to be 
paid to it.in any decree which the court may pass. Accord- 
ingly we allow the appeal. We set aside the decrees of both 
the lower courts and we order and direct that if within six 
months from this date the plaintiff pay to the defgndants 
the sum of Rs. 200 the amount of the purchase money, the 
property mentioned in the plaint be delivered to him, but in 
default of such payment,.the plaintiff shall forfeit his right 
to recover the property. If the plaintiff do not pay the 
purchase money within the time aforesaid, his suit will stand 
dismissed with costs in all courts. If he, however, do pay 
the purchase money within such period, then in view of the 
fact that the plaintiff alleged in his plaint that he had paid 
the entire of the purchase money contrary to the fact, we 
think that both parties should abide their own costsin the 


(1) [1888] I. L. R., 1# AlL, 244 (2) [1899] I. L. R., 23 Bom., 525. 
(3) 1878] I. L. R., 2 Bom., 547. 
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courts below, and we order accordingly. As to the costs of 
this appeal, the plaintiff, we think, if he pay the purchase 
money, is entitled to them and we so order, fees being cal- 
culated on the higher scale. 


Appeal decreed. 
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GANGA DEI 
s VErSUS 


BADAM AND OTHERS.* 
Landlord and tenini— Ten ints right to trees on the holding— Injunction, 


The presumption of law, and the general rulé in the absence of 
custom, ts that the property in timber ona tenant’s holding vests 
in the zamindar, and that the tenant has no right to cut and remove 
such timber. But, in the absence of custom or of a contract to the 
contrary, a zamindar has no right to interfere with the enjoyment 
by his tenant of the trees upon his holding as long as the relation 
of landiord and tenant subsists. 

Hence where the courts below granted to the plaintiff, zamindar, 

„an injunction to restrain the tenants from offering obstruction to 

the cutting down, and removal of the trees upon the holding, Aeld 
(affirming the judgment of RICHARDS J.) that the injunction was 
improper, and had been rightly refused. 


APPEAL under section 10 of the Letters Patent against the 
judgment of Richards, J. 

The material facts appear fromthe judgment of RICHARDS, J. 
which is reported at page 452 of the Allahabad Law 
Journal, Reports, Vol. IV. 

Durga Charan Banerji, for the appellant. 

R. Malcomson, for the respondents. 

The judgment of the Court was delivered by 

STANLEY, C. J.—The plaintiff appellant is a Zamindar 
and as such instituted the suit, out of which this appeal has 
arisen, for a declaration of her title to the trees growing on 
the cultivated and uncultivatgd land in Mauza Kanchanpur, 
in the possession of the defendants who are her tenants. She 
also prayed for a perpetual injunction, prohibiting the defend- 
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ants from offering any obstruction to the cutting down and 
removal by her of the trees on their holdings. The defend- 
ants set up a right by custom to cut the trees in question, 
but this plea was rejected, and a declaration of title was 
given to the plaintiff appellant as prayed for in her plaint. 
The two lower courts also granted to the plaintiff appellant 
the relief which was claimed by way of injunction, but upon 
appeal our brother RICHARDS reversed their decrees and 
allowed the appeal in respect of the injunction. From this 
decision the present appeal has been preferred under the 
Letters Patent. We are of opinion that the learned Judge 
of this court was perfectly right in the decision at which he 
arrived. The presumption of law, and the general rule in 
the absence of Custom, is that the property in timber on a 
tenant’s holding vests in the zamindar and that the tenant 
has no right to cut and remove such timber. But it appears 
to us to be clear that in the absence of custom or of a con- 
tract to the contrary, a zamindar has no right to interfere 
with the enjoyment by his tenant of the trees upon his hold- 
ing as long as the relation of landlord and tenant subsists. 
A tenant has a right to enjoy all the benefits of the growing 
timber on his land during his occupancy. If the zamindar 
desires to have the privileges, during a tenancy, of, entering 
upon his tenant’s holding and cutting down and removing 
timber, he must procure a special stipulation from his tenant in 
that behalf. In the case of Sheikh Abdul Rahman v. Dataram, 
Bashee (1) the learned Judges laid down that while a zamindar 
has a right in the trees which the court should maintain, the 
tenant has a right to enjoy all the benefits that the growing 
timber may afford him during his occupancy, but has no 
power to cut down the timber, and convert it to his own use. 
We hold, therefore, that our learned brother was correct in 
his decision and we accordingly dismiss the appeal with 
costs. 
Appeal dismissed, 


(1) [1867] W. R., 367, 
® 
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MAHADEO- PRASAD 
VErSHS 


BINDESHRI PRASAD.* 


Guardian and Wards Act (VITIT of 1890)— Rival claimants for guardian- 
shipf—-Arbitration—Power to refer dispute to arbitratian—Code of 
Civil Procedure, (Act XIV of 1882), section 6g7. 

Per curram—Rival claimants, to be appointed as guardian of 
a minor, are not in the position of ordinary litigants and cannot 
refer the matter in dispute to arbitration. The guiding principle, 
in appointing guardian, is the consideration what 1s best for the 
welfare of a minor. ; 

Per KARAMAT Husain, J.—Section 647 of*the Code ‘of Civil 
Procedure deals with procedure and proceduie alone and does not 
touch the substantive law of arbitration. The consent of parties, in 
a proceeding for appointment of guardian, does not give the Judge 
any power to refer the matter to arbitration. 

The respondent, Bindeshri Prasad, and Kedarnath minor 
were brothers. For sometime about a year previous to these 
proceedings, Kedarnath went to live with his father-in-law, 
Mahadeo Prasad, owing to the alleged ill-treatment by his 
brother. Mahadeo Prasad, as next friend of Kedarnath minor, 
instituted a suit for partition against Bindeshri Prasad, in the 
Court of the Subordinate Judge. A question arose in the suit 
whether the minor, Kedarnath was duly represented by 
Mahadeo, and the Subordinate Judge directed that Mahadeo 
Prasad should obtain a certificate of guardianship from the Dis- 
trict Judge. Bindeshri Prasad and Mahadeo Prasad put in sepa- 
rate petitions for their appointment as guardian of the minor. 
While the case was pending in the District Court, both parties 
made an application that the matter be referred to the decision 
of Kumar Bharat Singh, whom they named as arbitrator. The 
arbitrator decided that the respondent be appointed guardian 
of minor’s person and property. The District Judge, acting 
upon this award, appointed the applicant as guardian. 

The opposite party, the father-in-law, appealed. 

Kedarnath (for Satya Chander Mukerjee), for the appellant. 
[ submit that this being a mattêr for the appointment of a 


guardian, could not be referred to arbitratiqn. 
*F, A F. O. 71 of 1907. 


HUSAIN, J. 
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(AIKMAN, J.—How do you get over section 647 of the Civil 
Procedure Code?) 


That section only makes the procedure prescribed in the 
Code applicable to the proceedings, so far as possible. But 
the point that I raise is a point of jurisdiction. Under Hindu 
Law, the King is the guardian of* all minors, (Mayne’s Hindu 
Law, section 211), and it 1s an appointment by the King that 
vests the guardianship in the relations of a minor. The policy 
of Act VIII of 1890, is to the same effect. 


There is no right to any property *or office that is 
fought out between the parties to a proceeding under the 
Guardian and Wards Act. Each party to such a proceeding 
seeks to be appointed guardian. Guardian occupies a fiduciary 
relation towards his ward. (Section 20 of Act VIII of 1890.) 
The proceedings, under the Act, are of a special character. 
A Judge has power not to entertain an application for guardian- 
ship at all. (Section 11 of Act VIII of 1890.) There is no 
such power regarding an ordinary civil suit. The proceedings 
for appointment of a guardian are in the nature of proceedings 
in rem. (Section 11 (I) (a) Gv) of Act VIII of 1890.) There 


is no direct authority on the subject. But I draw .the 
inference by analogy to cases decided under other acts. 


By Act No. 20 of 1863 courts are empowered to appoint 
managers of Religious Endowments, while under Act No. VIII 
of 1890 they are empowered to appoint Managers to the estates 
of infants. It 1s a power of appointment that is vested in 
the courts under both Acts. The-objects of both the Acts 
being similar the following case is in point. 

Karedla v. Vemavarapa, [1992] I. L R, 26 Mad, 361. ° 

There is a total absence of any provision to refer to arbitra- 
tion, proceedings under Act VIII of 1890, while in Act XX of 
1863, there is an express provision in section 16, to refer cer- 
tain matters to arbitration. 


In matters of appointment of managers whenever Legis- 
lature permitted a reference to arbitration it has expressly 
done so. The absence of such provision in Act VIII of 
1890 makes it clear that Legi$lature never contemplated that 
the District Judge, who is awthorized to appoint guardians to 
infant’s estates, should edelegate his duties to an arbitrator. 
The Judge is bound to consider the matter himself, 
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L. M. Banerji, (for S. C. Banerji for the respondent. The 
question is whether the action of the District Judge appointing 
an arbitrator is correct. This is not a case of passing a decree 
upon the award. The order was made by the Judge. The case 
is distinguishable from the cases where submission as to the 
Jactum of the will is referred to arbitration by an executor 
and a caveator as in ; 

Ghallabhai v. Nandurai [1896] I. L. R., 21 Bom., 335, at 340. 

The reasoning in that čase does not apply and the 
special reason fgr the rule laid down by FARRAN, C. J. 
is given at pages 340 and 341. The court has a power 
to appoint a guardian, who is not the legal guardian, if it is 
for the welfare of the minor. It is nothing more than an 
irregularity to have looked at the award *of the arbitrator. 
There was no evidence before the court and the court 
appointed the legal guardian. 


The following judgments were delivered 


AIKMAN, J.—This is an appeal from an order of the learned 
District Judge of Allahabad, appointing a guardian of the 
person and property of a minor, named Kedar Nath, under the 
pravisions of the Guardians and Wards’ Act 1890. The appel- 
lant is the father-in-law of the minor. The respondent, who 
was appointed guardian by the learned Judge, is the minor's 
elder brother. Each of the parties to this appeal claimed 
to be appointed guardian. It appears that on the joint 
application of the parties, the question as to who should be 
appointed guardian was referred to the arbitration of Kuar 
Bharat Singh, a gentleman against whom no imputation what- 
ever is made. It appears from the order of the learned Judge 
that he decided the question as to who should bz the guardi- 
an solely on the award of the arbitrator.” In appeal here it 
is contended that under Act No. VIII of 1890, the District 
Judge was not competent to refer to an arbitrator the ques- 
tion as to who should be appointed guardian. In my opi- 
nion this contention must preva. Some special Acts, for 
instance, the Act dealing with Religious Endowments No. 
XX of 1863, empower a cofirt to refer matters in difference 
to arbitration. No such powes is given in the Guardians 
and Wards Act, and it is easy to uaderstand why this should 
be so, When there are rival claimants to be appointed as 
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guardian these claimants are not in the position of ordinary 
litigants who can refer any matter in dispute between them 
to a tribunal selected by themselves. The guiding principle 
in appointing guardian is the consideration what is best for 
the welfare of the minor. In my opinion the intention of 
the law is that the question as to avho is the best guardian 
of the minor's interests eis one to be decided by the court, 
and that a court cannot delegate its functions to any arbi- 
trator, however competent and above suspicion that arbitra- 
tor may bs. If rival claimants to a certificate of guardianship 
are allowed to refer the dispute between them to an arbitrator 
a door would be opened to collusion and the interests of 
minors might suffer. For these reasons I am of opinion that 
this appeal must bè sustained. 


KARAMAT HUSAIN, J.—This is an appeal from an order 
passed by the learned District Judge of Allahabad under the 
Guardians and Wards Act No. (VIII of 1890). The facts 
are these:—One Bindeshri Prasad, the managing member 
of a joint Hindu family governed by the Mitakshara, applied 
to the District Judge of Allahabad, u nder section.10 of the 
Guardians and Wards Act (No. VIII of 1899) to be appoint- 
ed guardian of the person and property of his minor brother, 
Kedarnath. The application was opposed by Sukhdeo Ram 


-and Mahadeo Prasad gran d-father and father of Kedar Nath’s 


wife, Mussammat Janki. 


The learned District Judge, with the consent of the parties 
referred the matter to arbitration, and the arbitrator by his 
award dated the 4th March r907 recommended that Bin- 
deshri Prasad be appointed guardian of the person® and 
property of Kedar Nath. In accordance with this award 
the learned District Judge, on the 3oth of April 1907 ap- 
pointed Bindeshri to be the guardian of the person and 
property of the minor. Mahadeo Prasad appeals to this 
court against this order. One of the grounds of appeal is 
that the learned District Judge had no power to refer the 
matter to arbitration and to accept the award. 


This objection is in my opinio® sound. The State is theore- 
‚tically the guardian of all its minor subjects. Asan old writer 
observes “the law protests their persons, their rights and 
estates, excuseth their laches and assists them in their plead- 
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ings ; the judges are their counsellers, the jury are their servants 


and the law is their guardian” (Trevelyan on Law relating to 
Minors, page 15). The State, being the guardian of all minor 
subjects, delegates by legislation its guardianship to such of its 
tribunals as it deems fit. In British India, the guardianship of 
the person and property of fninors has been given to District 
courts, and they have been authorize to appoint guardians in 
certain specific ways. The lawon the subject is now contained 
in the Guardians and Wards Act (No. VIII of 1890). The 
course to be follotved by the District court in appointing or 
declaring a guardian is prescribed in sections II (1), 13, 17 and 
46. Under section 13, it shall bear such evidence as may be 


adduced in support of or in opposition to. the application. , 


Under section 17, it shall be guided by what......... appears 
PEET to bə for the welfare of the minor. Section 46 allows 
the District Court to call upon the Collector or upon any 
court subo-dinate to it fora report on any matter arising in 
any proceeding under the Act and treat the report as evi- 
dence. 

Such are the powers given by the Act toa District Court 
for the pu:pose of appointing or declaring a guardian of the 
person or the property ofa minor. There is nothing in the 
Act to authorize a District Court to refer the question of the 
appointment or declaration of a guardian to arbitration. The 
learned District Judge had, therefore, no power to refer that 
matter to arbitration. 


It might be contended that section 647 of the Code of Civil 
Procedure empowered the learned District Judge to make 
such rtference, but there is no force in this contention. The 
section in ray opinion dëàls with procedure and procedure 
alone and does not touch the substantive law of arbitration. 
The refererice by the learned District Judge in the case before 
me was, no doubt, made with the consent of the parties but 
that would give him no power. Besides, a party is allowed 
by law to submit any dispute regarding any right of his own 
tó arbitration, but the question of guardianship stands upon 
a different ‘ooting and is not one of the private civil rights of 
any private person. : 


For the above reasons, I hold that the.course, adopted by 


the learned District Judge, was contrary to law, and I therefore 
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set aside his order and remand the case under section 562 of 
the Code of Civil Procedure with directions to re-admit the 
application under its original number in the register and pro- 
ceed to determine it in accordance with law. 

By the Court——The appeal is allowed, the order of the 
learned District Judge is set aside and the case is remanded 
to his court with directions to re-admit the application under 
its original number in the register and proceed to determine 
it according to law. Costs here and hitherto will abide the 


event. 
Appeal decreed. 





,SHEORAM TIWARI 
VE SUS 
THAKUR PRASAD AND OTHERS. . 
Practice--Proceedines on Sunday—whether votd—Lords Day Act— 
application to India 


A Munsif went on an inspection on Sunday. While there the 
parties entered into a compromise which was recorded by him and 
a decree passedon the spot. Meld that the proceedings of the 
Munsif were not vitiated by the fact that they were taken ona 
Sunday. Lords Day Act does not apply to India. Paramshook v. 
Rasheed-ud-dowlah, 7 Mad., H. C. R., 285 referred to. 
APPEAL under section X of the Letters Patent from the 
judgment of Griffin J., confirming a decree of W. D. Burkitt 


Esq., District Judge of Allahabad, 
Suit for possession of a plot of land. 


The facts of the case were as follows :— 

The Munsif of Allahabad went on a local inspection ona 
Sunday, and while he was on the disputed premises, some 
terms of compromise were agreed upon by the parties which 
were embodied in a rubkar of the Court on which a decree was 
passed. The decree was impeached on the ground that it was 
void as it had been passed on a Sunday. The District Judge 
held that technically this plea was valid, but as the decree had 
been passed on a lawful compromise, no appeal lay. In second 
appeal the decree of the District Judge’was confirmed by 


GRIFFIN, J.—On Sunday, the “18th of June 1905, the Munsif made an 
inspection of the spot, The® parties came to a compromise which was 


S 
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embodied in arubkar. The Munsif on the same day gave a decree on 
the compromise. The defendant appealed to the District Judge, who, 
while upholding the defendant’s contention that the deciee was void, 
having been passed on a dies non, dismissed it on other grounds. The 
defendant appeals to this Court on the ground that the decree, being 
passed ona Sanday, was nulland void. Itis admitted that there is no 
authority of this Court directly bearing upon the question 1aised in this 
appeal lam referred to the ruling in Ram Das Chakarbati v. The Official 
Liquidator, Cotten Ginning Company, Limited, Cawnpore. (I. L. R, 9 
All, 366). I am asked to infer from this ruling that a decree passed on 
a Sunday should be held nulland void. No such inference, in my opinion 
is warranted. For the respondents it is contended that the Court of first 
instance in disposing of the case on a Sunday committed a mere irregula- 
rity, which 1s covered by the provisions of section 578 of the Code of Civil 
Procedure. The proceedings were held on the Sunday by consent of 
parties. Jam ofopinion that under these circumst&nces the Munsif in 
disposing of the case the same day committed merely an irregularity. It 
is not shown that this irregularity affected the merits of the case or that 
the Munsif had no jurisdiction. 

In a case reported in Vol. 16 of the Weekly Reporter (Civil Rulings), 
p. 230 (Ununto Ram Chatterjee y. Protab Chunder Shiromonee) the objec- 
tion taken was against the admission ofa plaint ona Sunday. The 
objection was overruled. 

I dismiss the appeal with costs. 


Defendant appealed. 


Satya Chandra Mukerji, for the appellant, submitted that 
Sunday was å dres mon, and no judicial work could be done by 
a Civil Court on that day under section 15 of the Bengal Civil 
Courts Act (XII of 1887). The High Court at Allahabad 
specified certain days asclose holidays in Civil Courts sub- 
ordinate to it. The list of such close holidays did not mention 
Sundays, and taking the list for 1908, only those Sundays 
were specified therein which were to be observed as close 
holidays for any other cause, 

Ram Das v. The official liquidator [1887] 1. L. R., 9 All., 366. 
It was held merely that the functions of the Courts were 
suspended on close holidays for the convenience of the 
public or of certain communities, and if those functions were 
exercised on such days by consgnt of parties, the proceedings 
were not vitiated. The decision proceeded expressly on the 
ground that close holidays under the Bengal Civil Courts Act 
were not dres non, and they, therefore*did not take into con- 
sideration the cases decided under the Lord’s Day Act in 
e XIV 
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England. Asa matter of fact all Courts in India were closed 
on Sundays but not under the Bengal Civil Courts Act. The 
presumption, therefore, was that they were closed under the 
Lord’s Day Act. The remarks 
in the Matter af E. D. Sinclair [1874] 2 N. W. P. H. C. R., 179. 

were pure odifer dicta, and shduld not be accepted as 
conclusive. Any observdtions regarding the legality or other- 
wise of proceedings taken on a, Sunday were not necessary 
for the decision of that case. If the limitation expired on a 
Sunday the plaint could be presented on th® next court day, 


The compromise was void and should be set aside. 


Abdul Majid, for the respondent, contended that the Lord’s 
Day Act did not @pply to India. That Act not only made 
all judicial proceedings taken on a Sunday entirely void, but 
also provided that all contracts entered into on that day were 
invalid. It had never been held in India that any contract 
entered. into by natives of India on the Sabbath day was 
void, 

Paramshook v. Rasheed-ood-dowlah, 7 M. H. C. R., 285. 


The judgment of the Court was delivered by 


STANLEY C. J.—We are of opinion that the proceeding of 
the Munsif was not vitiated by the fact that it was taken on 
a Sunday. At the utmost it seems to us that the proceeding 
may have been irregular but that any irregularity was cured 
by the consent of the parties. Itis not necessary for us to 
determine whether the Lords Day Act applies to this country 
but we should be slow tø hold thatit did, as it would be 
manifestly inconvenient to do so, the Act being entirely 
unsuited to the circumstances of the country. We may 
mention that in the case of Param Shook Dass v. Rasheed-ood- 
Dowlak Bahadoor and others(*), it was held that it had no 
application in this country. We dismiss the appeal with 
costs. 

Appeal dismissed. ` 


(x1) 7 Mad, H. C. R 285. 
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FIROZ BEGAM 
VErSUS 
ABDUL LATIF AND ANOTHER.” 
Code of Civil Procedure (Act XIV of 1882), section 549, —Appeal— Order 
rejecting application for reheariye of appeal dismissed under section 549. 
No appeal lies against an order refusing to 1e-admit an appeal 
rejected on the”ground of the failure of the appellant to furnish 
security for the costs of the erespondent under section 549 of the 
Code of Civil Procedure. Leňa v. Bhauna, 1. L. R 18 All, 315 
eferred to. ° 


APPEAL from an order of D. R. Lyle, Esq. District Judge 
of Moradabad. 

The facts were as follows :— 

The plaintiff obtained a decree for dower against the first 
defendant in the Court of the Native State of Rampur. On 
the basis of that decree she instituted the present suit in the 
Moradabad Court impleading her co-wife as a defendant. The 
suit was dismissed by the Court of first instance. In appeal 
the plaintiff was required to furnish security on or before the 
15th of December, under section 549 of the Code of Civil 
Procedure, for the costs of the respondent. She failed to furnish 
security in time but applied for extension of time, on the 
19th December but her appeal was rejected on the 20th of 
December 1906. On the 15th of February 1907 she applied 
for the restoration of the appeal offering to furnish security, 
but her application was rejected. 

The plaintiff appealed. 

Tef Bahadur Sapru, for the respondents, raised a prelimi- 
nary objection to the hearing of the appeal. He submitted that 
an order rejecting an appeal under section §49 of the Code was 
not appealable either as a decree or order. An appeal was 
a creature of statute and no one could appeal as a matter of 
right and unless the Code provided for an appeal, no appeal 
lay. Section 588 clause 27 provided for appeals in certain 
cases specified in that clause but there was nc mention of 
appeals against orders rejecting appeals on failure, to furnish 
security under section 549, C.eP. C. He pointed out the 
difference between Ss. 381 and 54Q and urged that there was 
nothing like this second clause of s. 381 in s. 549 C. P. C. 

Lekha v. Bhauna [r895] I. L. R., 18 All, ror. 
* F. A. F, s. 24 of 1907. 
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Mohammad Ishag, (with him Abdul Majid), for the appel- 
lant, submitted that an order rejecting an application was 
appealable under section 588, cl. 27. Such an application 
was made, whether rightly or wrongly, and was rejected. An 
appeal, therefore, lay. An eppucation for restoration of the 
appeal could be made. 

Balwant Singh v. Daulat Singh [1886] 1. L. R3 8 All. 315, P. C. 

The judgment of the Court was delivered by 


AIKMAN. J.—The appellant is a lady, residing in the 
Rampur State, that is, out of British India. She brought a 
suit in the Court of the Subordinate Judge of Moradabad to 
recover a sum of money on account of her dower. The suit 
was based on a judgment Which she had obtained from a 
Court in Rampur against her husband, the respondert, Abdul 
Latif Khan. Her suit was dismissed. She appealed. On the 
application of the respondent she was, on the 3rd November 
1906, ordered by the appellate Court to furnish security for 
costs, under the provisions of section 549 of the Code of Civil 

Procedure. The 15th of December 1906 was the time fixed 
within which the security had to be furnished. The appellant 
did not furnish the security within that time. On the 19th 
of December 1906 she asked for an extension of time within 
which to file the security. Although the time had expired, 
the learned Judge had authority to extend the time [vide the 
decision of the Privy Council, in Badri Narain v. Sheo Kuer, 
(1)]. Unfortunately, for the appellant, the learned Judge refused 
to extend the time. He sets out in his order, of the 19th De- 
cember 1906, that the appellant had been allowed six weeks 
within which to furnish security. This he considered ample 
time, and he remarks that no_attempt was made to have had 
that time extended, meaning clearly, no attempt within the 
time allowed. He adds “I see no sufficient reason for allow- 
ing this application or for extending the time allowed and 
consequently refuse the application.” 

On the following day he rejected the appeal under the pro- 
visions of section 549 of the Code of Civil Procedure. On 
the 15th of February the appellant presented another petition 
asking to be allowed to dep&sit security and that the appeal 
might be restored,to ifs original number. In support of her 

(1) [1890] L. R., 17 L A, r. 
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application she relied on a decision of the Privy Council, in 
Kuer Balwant Singh v. Kuer Daulat Singh (°). The learned 
Judge held that that case was very different from the one 
with which he had to deal and refused to restore the appeal. 
It is against that order that the present appeal has been pre- 
ferred. For the respondents a preliminary objection is raised 
that no appeal lies, It is noticeable that there is no provision 
in the Code similar to that ‘contained in the second para- 
graph of section 381 which allows a plaintiff, whose suit has 
been dismissed for failure to furnish security for costs, to 
apply for an order to set the dismissal aside. Nor can we 
find in the Code any right of appeal given from an order re- 
fusing to readmit an appeal under the circurastances set forth 
above. In reply to the preliminary objection the learned 
Vakil for the appellant relies on the Privy Council decision 
cited above. The facts of that case were of a peculiar nature 
and in our opinion the learned Judge is right in holding that 
it is distinguishable from the present case. We were com- 
pelled, therefore, to sustain the preliminary objection. At 
the same time we take the opportunity of expressing our 
opinion that considering the serious consequences entailed by 
an order under section 549, it would be well if the legislature 
should consider whether it is not advisable to embody in the 
new Code of Civil Procedure some provisions ‚analogous to 
that contained in the second paragraph of section 381, and to 
give a right of appeal from orders passed under section 549, 
but as the law at present stands we can find no provision in 
it under which this appeal can be brought. We may men- 
tion that a Full Bench of this Court held in Lekka v. Bhauna 
(8) that an order rejecting an appeal under section 549 is 
not appealable, either as an order or as a decree. The case 
may be a hard one, but under the circumstances we have no 
alternative but to sustain the respondent’s preliminary objec- 
tion and dismiss the appeal which we hereby do. Under 
the circumstances of the case we make no order as to costs. 


X (j 


° Appeal dismissed. ° 


(2) [1886] L. R, 13 I. A. 57. (3) [1895], 1. L. R., 18 All, ror 
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CIVIL. TEJPAL 
i908. Versus 


GIRDHARI LAL.* 


Mortgage—unregistered deed—sale of the property hypothecated— Purchaser 
een r J. having notice of the morteage—Property preempted by the defendant— 
E whether nolice to preempbor. 


January 4, 


A right of pre-emption is not a mght of re-purchase but is simply 
a right entitling the preemptor to be substituted for the vendee as 
purchaser and to stand in his shoes in respect ef all the rights and 
obligations arising from the sale under which he derives his title, 
He can only get what the vendee ba: gained for. 


Where, therefore, a vendee purchases with notice of a prior un- 
registered encumbrance and the property is preempted, the preemp- 
tor takes subject to that mortgage even if the existence of that 
mortgage was concealed from him. 

SECOND APPEAL from a decree of A. Rahman, Esq., Subor- 
dinate Judge of Mainpuri, modifying a decree of Babu Gokul 
Prasad, officiating Munsif of Shikohabad. : 


Suit for sale upon a mortgage. 

The material facts appear from the judgment. 

J. N. Chaudri, for the appellant. 

Baldeo Ram Dave, for the respondents. 

The judgment of the Court was delivered by . 


Stanley, C. J. STANLEY, C. J.—The suit out of which this appeal has 
arisen was brought by the plaintiff to enforce payment of a 
sum of Rs. 129-3-0, secured by a mortgage of the 25th of 
November 1900 by sale, if necessary, of the mortgaged pro- 
perty. The principal amount secured by the mortgage was 
Rs. 95, and therefore the mortgage was not compulsarily re- 
gisterable. After the execution of this mortgage, namely, on 
the 26th of January rg9or, the mortgaged property was sold 

: by Bharaich, the mortgagor, to Bhagwan Singh, Karan Singh 
and Tota Ram, and the purchase deed, in their favour, was 
duly registered. At the date of the sale, the purchasers had 
notice of the unregistered mortgage, and therefore, must be 
taken to have purchased the property subject to it. Subse- 
quently the defendant respondant, Girdhari Lal, claimed a right 
to preempt this sale and succeeded in his claim and obtained 

` 5. A. 608 of 1905, | 
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possession of the property. The plaintiff then brought his 
suit, and it was defended by Girdhari Lal on the ground that 
at the time of pre-emption, he had no notice of the plaintiff's 
‘mortgage, and therefore was not bound by it. The learned 
Munsif held that the defendant appellant purchased subject 
to all the liabilities which eattached to the property in the 
hands of the vendees, and was therefore liable to satisfy the 
mortgage. On appeal, the learned Subordinate Judge reversed 
this decision, holding that the pre-emptor was not affected by 
the notice of the mertgage which the vendees had, that he nad 
no knowledge of the mortgage when he pre-empted the sale, 
and that therefore the property in his hands was not liable for 


the mortgage debt. 


From this decision, the appeal ‘now before us was preferred. 
On behalf of the respondent reliance was placed upon S. 50 
of the Registration Act, which provides that every document 
of the kinds mentioned in clauses (a), (4), (c) and (d) of S. 17, 
which include a deed of sale, shall, if duly registered, take 
effect, as regards the property comprised therein, against every 
unregistered document, relating to the same property and 
not being a decree or order. This section, it has been fre- 
quently held, does not protect a purchaser who purchased 

with knowledge of an unregistered incumbrance. Therefore 
‘it is clear that the vendees Bhagwan Singh, Tota Ram and 
Karan Singh were liable to satisfy Tejpal’s mortgage. They, 
in fact, must be taken to have purchased the property subject 
to the mortgage. 


The question then is, is the pre-emptor Girdhari Lal in any 
better position than the vendees? We think not, and for this 
reason. A right of pre-emption is not aright of repurchase, 
but is simply a right entitling the pre-emptor to be substituted 
for the vendee as purchaser and to stand in his shoes in res- 
pect of all the rights and obligations arising from the sale, 
under which he derives his title. A person, who chooses to 
pre-empt, therefore, must take upon him the burden of the 
obligations subject to which the sale was made, as well as the 
benefits accruing therefrom. In other words, he can get no 
more than that for which the vendee bargained. The vendees 
in this case acquired the property subject to the plaintiff's 
mortgage, and the pre-emptor, if he chooses to pre-empt, must 
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also take subject toit. The pre-emptive property was not in 
fact an unencumbered property, but one subject to the plaintiff's 
mortgage, an incumbrance which the purchasers were liable to 
satisfy and which the pre-emptor, who has enforced the right to 
have his name substituted as purchaser, must we think satisfy. 
The vendees had distinct notice of the incumbrance, and even if 
they concealed their knowledge of it from the pre-emptor they 
cannot thereby give him a better right than that which they 
themselves possessed. The" question may be looked at 
from another point of view. The consideration, for the sale 
to the vendees, was not alone the money actually paid in cash, 
but also the amount of the mortgage, for the payment of 
which they became responsible. In holding therefore that 
the pre-emptor*is bound to satisfy the mortgage debt we 
simply require him as a pre-emptor to pay the entire of the 
purchase money. It is well settled law in this court that a 
pre-emptor must pre-empt the whole of the bargain between 
vendor and vendee or not at all. He cannot take a portion 
of it only. Here part of the bargain was that the vendees 
should accept the liability of the vendor, in respect of the 
plaintift’s mortgage. Therefore the successful pre-emptor took 
subject to that liability. 


For these reasons, we think that the lower appellate Court 
was wrong in reversing the decision of the learned Munsif. 
We therefore allow the appeal set aside the decree of the 
lower appellate Court, and restore the decree of the Court of 
first instance with costs in all courts. We extend the time 
for payment of the mortgage debt up to the Ist of April next. 

Appeal decreed. 
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MURLI SINGH 
o UErSUS 


JAI SINGH AND ANOTHER.* 


Hindu Law—Inheritance—Incurabde disease—Viruleni type— Contracting 
disease after inheritance, effect of. 


A Hinduis*not divested of an estate if after inheriting it, he 
contracts an incurable disease. It 1s only cases of virulent and 
aggravated type of an incurable disease that cause inability to 
inherit. 

SECOND APPEAL against the decree of Babu Khetra Mohan 
Ghose, Additional District Judge of Aligarh, confirming a 
decree of Babu Daya Nath, Munsif. 


Suit for sale upon a mortgage. 


Ganga Ram mortgaged the property in dispute to the 
plaintiffs, who brought this suit against his son after his 
death. The defendant pleaded that his father was a leper 
and had no right to the property and therefore the mortgage 
was invalid. 

The courts below decreed the suit. 

Defendant appealed. 


Guleari Lal, for the appellant, submitted that Ganga Ram 
having been found to be a leper at the date of the mortgage, 
had no right in the property, and was not competent to execute 
the mortgage. He was not entitled to a share in the ancestral 
family property. He relied on 


Janardhan v, Gopal Pandurang, 5 Bom, H. C. R. A. C., 145. 


Ram Sahye Dhukkut v. Lalla Lajee Sahye, [1881] I. L. R., 8 Cal., 149. 


The respondents were not represented. 
The judgment of the Court was delivered by 


AIKMAN, J.—This is an appeal from a decree of the Ad- 
ditional District Judge of Aligarh, affirming a decree of the 
Munsif of Bulafdshahar. The suit, out of which this appeal 
arises, was brought to recover mfoney secured by a mortgage, 

* 5. A. 365 of fo06. 
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executed by one Ganga Ram, father of the defendant, Murli 
Singh, on the 2nd March 1899. Ganga Ram is dead, and the 
suit is brought against his son, Murli Singh, and the widow 
of Ganga Ram. Amongst other defences to the ‘suit, a plea 
was put forward by Marli Singh to the efect that Ganga Ram, 
executant of the bond had becomaa leper, during his father’s 
life-time and consequently did not acquire any rights in the 
property mortgaged. The courts below have found that 
Ganga Ram did not become a leper, during his father’s life- 
time and consequently did not acquire any right in the pro- 
perty mortgaged. The court below found that Ganga Ram 
did not become a leper, until after his fathers death, and 
a decree was passed in favour of the plaintiffs. Murli Singh 
comes here in Second appeal. The only ground urged 
before us is that when Ganga Ram became a leper after his 
father’s death, he thereby lost all rights in the property, he 
had mortgaged. No plea to this effect is put forward in the 
written statement. Although this plea is one of those to be 
found in the memorandum of appeal to the lower court, it 
does not appear to have been urged in that court, as it is 


not touched in the judgment. 


In our opinion this plea cannot succeed. In the first place 
there is no allegation in the written statement as to the nature 
of leprosy from which Ganga Ram suffered. The plea is based 
on the quotation from Yaynavalkya to be found in chapter II 
section 10 placttum 1 of the Mitakshara. There it is said, in 
dealing with the subject of exclusion from inheritance, that 
“a person afflicted with an incurable disease, as well as others 
similarly disqualified, must be maintained excluding them, 
however, from participation.” As remarked by Mayne (Hindu 
Law 7th Ed., para 595) “Some cases of leprosy are of a mild 
and curable form whilst others are of a virulant and aggravat- 
ed type and incurable. It is only the latter form of malady 
which causes inability to inherit”. Now in the first place, 
there was no allegation in the written statement that the 
leprosy from which Ganga Ram suffered was of a virulent 
and incurable type. In the next place, we have not been 


referred to any authority which would justify us in holding 


that a Hindu, after succeéding to an estate, is divested of this 
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estate by contracting an incurable disease, and in the absence 
of any such authority, we decline to hold that this ts the law. 


The other grounds, in the memorandum of appeal to this 
Court, were not argued. The result is that we dismiss the 
appeal but without costs as the respondents are not re- 


presented. : 
G., L. Appeal dismissed, 





ABDUL RASHID 
VErSUs 


ABDUL LATIF. ~ 


Res judicata—Code of Civil Procedure (Act XIV of 1882), section 13, 
explanation 2a—Agra Tenancy Act (TI of rgor), sections 164, 1T65— 
suit for profits—Mode of collection. k 

A suit for profits by one co-sharer against another was dismissed 
in 1905 by the Assistant Collector as barred by the rule of res fudicata, 
This decision was reversed by the District Judge who remanded the 
case under section 562, Code of Civil Procedure. The decision of 
the District Judge was affirmed on appeal by the High Court. In 
second appeal, after remand, the plea of res judicata was again 
put forward, based upon certain decisions of the High Court, 
barring a second appeal in case of remand, under section 562, Code 
of Civil Procedure, under the Tenancy Act, and also based upon 
two other decisions between the same parties which had not been 
set up on the previous occasion Meld, that the decision of the 
District Judge became final and its effect was not nullified by the 
decisions subsequently passed as to the right of appeal. Asto the 
other decisions, they not having been relied upon before the District 
Judge as a ground of defence, could not be now set up under 
explanation 2 of section 13, Code of Civil Procedure. The appellant 
not only might but ought to have relied upon those decisions in the 
previous litigation. 

In a suit under section 164 of the Tenancy Act, only the actual 
collections, made by the defendant, are to be taken into account in 
determining the amount of profits due. In a suit hke the present, a 
plaintiff is not entitled to have profits calculated on what might 
have been collected or on the rates paid by tenants in other Ahewars, 
for lands of the same kind. This constitutes the distinction between 
a suit of this nature and one under section 165, Tenancy Act. 


SECOND APPEAL from a decyge of A. Kendall Esq, Addi- 
tional District Judge of Meerut, modifying a decree of the 
M. Maqsud Ali Khan Assistant C8llector first class, 
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The facts of the case appear from the judgment. 


A, E. Ryves (with him Muhammad Ishag and Rakmat- 
ullah), for the appellant. 
Abdul Raoof, for the respondent. 


+ 


The judgment of the Court was.delivered by 


AIKMAN, J.—This appeal arises out of a suit brought by 
one co-sharer against another under the provisions of section 
165 of the Agra Tenancy Act to recover a share of profits 
on account of the years 1307, 1308 and "i 309 Fasli. The 
plaintiff claimed a sum of Rs. 1292-9-4, on account of profits 
for the years in suit. The Assistant Collector passed a 
decree for Rs. 194-13-7 without interest. Both parties appeal- 
ed. The appeal of the defendant was dismissed. On the 
plaintiffs appeal, the learned Additional Judge varied the 
decree of the first court by allowing the plaintiff Rs. 908, on 
account of profits for the years in suit, together with interest 
at the rate of twelve per cent per annum, on the amount 
decreed up to the date of suit, and future interest at stx per 
cent. The defendant comes here in second appeal. It 
appears that this suit which was filed so long ago, as the 26th 
January 1903, was at first dismissed by the Assistant Col- 
lector on a plea of res judicata. On appeal, the learned 
District Judge reversed the decision of the first court, and 
remanded the case for trial on the merits, under the provisions 
of section 562 of the Code of Civil Procedure. Against the 
order of remand, an appeal was preferred to this court. This 
appeal was disposed of by a Bench of two judges, on the 8th 
of April 1905, the order of the District Judge being confirmed. 
In the present appeal, the defendant again put forward the 
same plea of res judicata, which had been previously over- 
ruled. The learned counsel for the appellant contends that 
as it has been held in the case of Wirlayet Hussain v. Maha- 
raja Manindra Chandra Nundy,(1) and in a subsequent case 
Zahur Ali v. Sher Alt,(*) that no appeal lies from an order 
of an appellate court in a suitgunder the Agra Tenancy Act, 
remanding a case for trialon the merits, the decision of this 
Court of the 8th of April 1905 was ultra vires and should be 


(1) [1905] A. W.N. 198. (2) [1906] A. W. N. 5. 
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ignored. We cannot accept this contention. That decision 
became final and in our opinion its effect is not nullified by 
the decisions subsequently passed as to the right of appeal. 
For the appellant, reliance is also placed on two other deci- 
sions which it is contended, bar the present suit by the prin- 
ciple of res judicata. These other decisions were not relied 
upon as a ground of defence when the case was last before 
the District Judge and this Court. In our opinion, we ought 
not to allow the appellant to put them forward now. In our 
judgment, the appellant not only might but ought to have 
relied upon these® decisions in the previous litigation. We 
hold that the principle of explanation 2 of section 13 of the 
Code of Civil Procedure is applicable. We are of opinion, 
then, in rezard to the first plea in the memorandum of appeal 
that the suit is not barred by the principle of*res judicata. 


The second ground in the memorandum of appeal here 
was not argued. The next plea urged before us ts that the 
lower appellate court was wrong in calculating profits at an 
arbitrary rate of rent, which wa; neither according to the 
recorded rate of rent nor the actual collections made by the 
defendant. In our opinion, this plea must be sustained. We 
think the court of first instance was right in holding that 
in a suit of this nature, only the actual collections made by 
the defendant, are to be taken into account, in determining 
the amount of profits due. The suit, as said at the outset, 
is under section 165 of the Tenancy Act, and it will be noted 
that this section contains no provision similar to that which 
is found in sub-section 2 of section 165, which deals with the 


case of a suit, brought by a co-sharer against a /ambardar 


for profits. The plaintiff alleged that the rent, recorded in 
the village papers, was fictitious, and he based his claim “on 
the average rate of rent paid by tenants to other samzndars for 
lands of the same kind and quality.” In our opinion, in a suit 
like the present, a plaintiff is not entitled to have profits calcu- 
lated on what might have been collected or on the rates paid 
by tenants in other AAewats for lands of the same kind. The 
plaintiff, at the end of para. 3.in his plaint, asserted that the 
defendant had collected rent at these prevailing rates. Had 
he proved this, the decree of theelower appellate court could 
not have been assailed, but no attempt was made by the plain- 


% 


CIVIL 


1908, 
ABDUL RASHID 


T. 
ABDUL LATIF. 


Aikman, J. 


CIVIL. 
1908. 
ABDUL RASHID 
ooi LATIF. 


Aikman, J. 


120 e HIGH COURT. [A.L.J] R. 


tiff either by putting the defendant into the witness-box orty 
calling tenants to prove what they had actually paid, to show 
that the defendant had realized any more than the amounts 
recorded in the village papers. The learned Counsel for the 
respondent asked us to send back the case to the court below 
to give the plaintiff an opportunity of proving what the actual 
collections were. This we are mot prepared to do. It is not 
shown that any evidence, which the plaintiff wished to adduce, 
was shut out, and he ought to have come to court prepared to 
prove his allegation that the defendant had collected rent at 
the rates, which the plaintiff asserts to be the prevailng rates. 
We think the learned Additional Judge was wrong in allowing 
the plaintiff profits, calculated on a mere assumption, and as his 
judgment shows, in an arbitrary manner. We think therefore 
this plea must b® sustained, and we find that the plaintiff is 
only entitled to the amount of profits, found due by the Assist- 


ant Collector. 


The third plea argued before us is that the learned Addi- 
tional Judge was wrong in allowing interest to the plaintiff. 
So far as the decree of the court below awards interest 
from the date of the institution of the suit, we think it was 
acting within its jurisdiction, but the same is nxt the case 
with regard to interest, which has been awarded on the princi- 
pal sum adjudged prior to the date of suit. If the plaintiff 
wanted such interest, he ought to have asked for it in the 
plaint, and stamped his plaint accordingly. This, as the court 
‘of first instance points out, the plaintiff omitted to do. The 
result is that we so far allow the appeal as to decree in plain- 
tiffs favour for asum of Rs. 194-13-7, with interest from the 
date of institution of suit until realization at the rate of six per 
cent per annum. Quoad ultra, the appeal is dismissed. The 
parties will pay and receive costs here and in the court below, 
in proportion to their failure and success. The costs of this 
court will include fees on the higher scale. 


Decree modthed. 
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KISHAN LAL 
N VETSUS 
UMRAO SINGH. 

Transfer of Property Act (IV of "7882 ), section 99—Sale held in conira- 
vention of—Notice to judgment-debtor—Application to set aside— 
afler confirmation. A 

A property, subject to a mortgage, cannot be sold in execution of 

a simple money Slecree held by the mortgagee, even where he dis- 

claims all his interests under the mortgage, and obtains a simple 

money decree. Madho Prasad v. Baijnath, A. W. N., for 1905, p. 152, 

referred to. But where a property has been sold after notice to the 

mortgagor, in execution of a simple money decree held by the 

mortgagee and the sale is confirmed, the mortgagor cannot go behind 

the order for sale and seek to have ıt set aside on the ground that 

it was held in contravention of section 99 of the Transfer of Property 

Act. Madan Makund Lal v. Jamna Kaulapuri,2 A L. J. R, 123, 

followed. After the sale is confirmed, as between the auction pur- 

chasers and the judgment-debtors, the title of the former becomes 

complete and it is not open to the judgment-debtor or his represent- 

atives to question the title of the auction purchaser. 

APPEAL against the order of remand by Babu Khetra 

Mohan Ghose, Additional District Judge of Aligarh, reversing 
the decree of Babu Kameshwar Nath, Munsif of Kasgan). 


The facts of the case were as follows:—The decree-holder 
brought a suit for sale upon a mortgage. During the pendency 
of that suit, he abandoned his rights under the mortgage and 
obtained a decree for money, and in execution of that decree 
attached and sold the property mortgaged. Before the sale, 
the judgment-debtor applied for postponement, but his applica- 
tion was refused. After the sale, he applied to set it aside under 
section 311, but his application was rejected. After the sale 
was confirmed, he applied to set it aside, as it was held in con- 
travention of section 99 of the Transfer of Property Act. The 
Court of first instance rejected the application. but the lower 
appellate court reversed the decree and remanded the case, 

The decree-holder appealed. 


Sarat Chandra Chaudhri (for Satish Chandra Banerji with 
him Gulsari Lal), for the appellaht. There are three points 
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raised. I. The judgment-debtor, having refrained from object- 
ing to the validity of the sale after service of notice on him, is 
precluded from re-opening the question after the sale has 
taken place. The principle of section 13, Expl. II, Code of 
Civil Procedure, has been held to apply to execution proceed- 
ings. . 

Dehari Singh v. Mukat Singh, [1905] I. L. R., 27 AlL, 273. , 


II. A sale, held in contravention of the provisions of section 
99, Transfer of Property Act, is voidable, and if confirmed, it 
cannot be impugned by the judgment-debtor. 


Abdul Rashid v. Dilsukh Rai, [1905] L L. R., 27 All, 517. > 

Mangli Prasad v, Patt Ram, [1904] 1 A. L. J. R., 360. 

Madan Makund Lal v. Jamna Kaulapur’, [1898] 2 A. L. J. R, 123. 
Ray Kishore Dey Sarkar y. Dina Nath Chandra, 1907] 12 C. W. N., Ix 


III. The Munsif having decided that the sale could not 
be set aside, and the appellate court having reversed him, 
the order of remand is futile, because the sale may have been 
set aside by the judge himself. 


Tej Bahadur Sapru, for the respondent. The judgment- 
debtor may have objected to the sale taking place before the 
sale, but there is no duty cast on him by law to do so. The 
occasion for objecting that the sale was bad under section 99, 
Transfer of Property Act, arises when the sale has been con- 
firmed. The judgment-debtor is under no obligation to warn 
the decree-holder against the consequences of the latter’s own 
act. The cases cited are distinguishable. I rely on 

Sona Singh v. Behari Singh, [1905] I. L. R., 33 Cal., 283. 

Martand v. Dhondo, [1897] I. L. R, 22 Bom., 624, 628. 

To allow the decree-holder to get out of the provisions 
of section 99, those provisions being imperative, would be to 
countenance the evil against which that section is directed : it 
curtails the mortgagee’s powers: 

Govind v. Parasram, [1900] L. L. R., 25 Bom., 161, 167. 


Sarat Chaudra Chaudhri, in reply, cited 
Umed v. Jas Rao, [1907] A. VA N., 193. 


Thaleri Pathumma v. Thandora Mammad, [1899] 10 M. L. J. R., 11o. 
The judgment of the Court was delivered by 
> 
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AIKMAN, J.—This is an appeal from an order of remand 
made by the learned Additional Judge of Aligarh in execu- 
tion proceedings. The respondent, Umrao Singh, on the 13th 
of November 1895, mortgaged certain property to one Kishan 
Lal. The mortgagee brought a suit against the respondent. 
In that suit, he abandoned his rights under the mortgage, and 
obtained a simple money decree, on the 25th of March 1901. 
This decree he assigned to the present appellant, who applied 
on the 22nd of November 902, for attachment and sale of 
the property, which had been mortgaged to his assignor. The 
property was attached, and a proclamation of sale issued 
under section 287 of the Code of Civil Procedure. On the 
18th of April 1903, the judgment-debtor asked for postpone- 
ment of the sale, in order that he might rae the amount of 
the decree. This application was refused. On the 20th of 
July 1903, the property was sold and purchased by the pre- 
sent appellant. On the 19th of August 1903, the respondent, 
judgment-debtor applied, under section 311 of the Code of 
Civil Procedure, to have the sale set aside. On the 12th of 
September 1903, this application was rejected, and on the 22nd 
of that month, the sale was confirmed. It appears from the 
record that a sale certificate was granted to the appellant who 
is now in possession. On the 6th of June 1906, nearly three 
years after the sale, the judgment-debtor applied to the court 
to set aside the sale on the ground of its having been held in 
contravention of the provisions of section 99 of the Transfer 
of Property Act. The court of first instance disallowed this 
application, on the ground that it was too late. On appeal 
by the judgment-debtor, the lower appellate court reversed 
the decision of the Munsif, and remanded the case to the court 
of first instance, under section 562 of the Code of Civil Pro- 
cedure for decision on the merits. We may remark here 
that we see no reason whatever why the court below should 
have sent back the case, as by its decision the only question 
between the parties had been determined. The appeal here 
has been very ably argued by the learned gentlemen, who 
appear for the parties. They ghave cited a large number of 
authorities. It has been held by this Court, in the case of 


Madho Prasad Singh x. Baijnath (5, that even though the ’ 
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mortgagee disclaims all interests in his mortgage, and asks 
for and obtains a simple money decree, he is precluded by 
section 99 of the Transfer of Property Act, from bringing 
that property to sale in execution of the simple money decree. 
Having regard to that ruling, it must be held, therefore, that 
the court was not justified in ordering the sale of the property, 
but the fact remains that it did order the property to be sold, 
that the sale took place’and was confirmed, and that a certi- 
ficate was granted to the auction purchaser, which by opera- 
tion of section 316 of the Code of Civil Procedure, so far as 
the parties to the suit and the persons claiming through or 
under them, vests in the purchaser the title to the propetty 
sold. What we have to decide is whether the order for sale 
having been, passed to the knowledge of the judgment-debtor, 
and having been allowed by him to become final, he can now 
at this late stage have the sale set aside and the purchaser 
divested of his title, on the ground that the court ought not 
to have ordered the property to be sold. In our opinion the 
decision of the court of first instance on this question is right. 
In the case of Madan Makund Lal v. Jamna Kaulapurt (°) 
the learned Judges remark in regard toa somewhat similar 
case, “the plaintiff relied on the provisions of section 99 of 
the Transfer of Property Act. No doubt the sale was held 
in violation of the provisions of that section, but it was the 


duty of the judgment-debtors, whom the plaintiff now repre- 


sents, to object tq the sale or to the confirmation of the sale 
before the sale was confirmed. After the sale had been con- 
firmed, as between the judgment-debtors and the auction 
purchasers, the title of the latter has become complete and it 
isno longer open tothe plaintiff, who stands in the shoes of 
the judgment-debtors, to question the title of the defendant, 
on the ground that the sale at which they purchased was not 
authorised by law.” It is true that, that was a case of a suit 
while this was an application under section 244 of the Code of 
Civil Procedure, but we do not think that this circumstance 
affects the principle laid down in the passage just cited. 
The decisionin Ray Kishore Dey Sarkar y. Dina Nath Chander 
(8), is also in favour of the appellant. In the case of Thaleri 


Pathumma v. Thandora Mammad(*), it was held by SHEPPARD 


(2) [1905] 2 A. L. J. R. 123. (3) [1908] 72 C. W. N., LX. 
($) [1899] 10 M. L J., 110. 
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and BENSON, JJ., that when an order for sale of a mortgaged 
property, in execution of a money decree of the mortgagee, 
was obtained after notice to the mortgagor and the pro- 
perty was sold in pursuance of such order, the mortgagor 
cannot go behind the order and seek to set aside the sale 
on the ground that it ought not to have been passed by 
reason of section 99 of the Transfer of Property Act. In 
the case of Durga Charan Mandal, Kali Prasanno Sarkar 
(5), a judgment-debtor, whoge occupancy holding had been 
sold in execution of a decree for rent, objected to the appli- 
cation made by ¢the auction purchaser after the confirma- 
tion of sale for delivery of possession on the ground that 
the sale was illegal. The learned Judges, who decided that 
case, GHOSE and BANER}I, J.J., observe at page 732 of the 
judgment, “ An order for sale was made and in furtherance of 
that order, the property was sold whatever may be the effect 
of that sale. If the judgment-debtors were parties to that 
order, or were aware of it, and did not appeal against it, they 
are now precluded from questioning the propriety of that 
order and consequently of the sale that has taken place under 
that order”. The decision, by one of us, in Umed v. Jasrao 
(8), is also in favour of the appellant. In the case Sonu Singh 
v. Behari Singh (7), the learned Judges say, “As regards 
the mortgagor raising no objection before the sale, it must be 
observed that no duty was imposed upon him to do so, it 
being the decree-holder alone, who was responsible for.the 
particulars to be entered in the sale proclamation.” It appears 
that in that case, the application to set aside the sale was 
made before confirmation, though this circumstance is not 
referred to in the judgment. ‘Fhe observation just cited is 
opposed to the authorities to which we have referred above 
and, with all deference to the learned Judges, we are unable to 
accept the view expressed by them. We entirely disagree 
with the view expressed by the learned Additional Judge in 
this case that the respondent could not object until the sale 
had actually taken place. The learned Additional Judge is 
also wrong in saying that no specification of the property was 
given in the proclamation for safe. That document sufficient- 
ly defines the property which the decree-holder wished to sell 
(5) [1898] I. L. R., 26 Cal, 727. (6) [1907] A. W N., 193 
(7) [1905] I. L. R., 33 Cal, 383. 
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and if there was any irregularity in publishing the sale that 
was a matter to be dealt with under section 311 of the Code 
of Civil Procedure. Following the authorities cited in the 
earlier part of this judgment, we are of opinion that this 
appeal must succeed. We set aside the order of the Court 
below and restore that of the Court of first instance. The 
appellant will have his costs here ànd in the lower appellate 


court. ° 
S. C. C. ; 
Appeal decreed. 
[See also Ashutosh Sikdar v. Beharı Lal Kirtagsa, I. L. R., 35 Cal., 


61.—Ed]. 





IN THE MATTER OF AHSAN ALI* 





Legal Practitiones Act (XVIII of 1879), section 13—compromuse by 
client 


A legal practitioner, who believing himself to be under a pecuniary 
liability to his client, endeavours to get the client to accept a less 
amount than that for which he is liable ıs not guilty of “grossly 
improper conduct in the discharge of his professional duty ” within 
the meaning of section 13 of the Legal Practitioners’ Act. 

Reference by F. D. Simpson Esq., District Judge Gorakh- 
pur, with a recommendation that Ahsan Ali’s name be struck 
oft the rolls of the corut. 


St, Walter Colvin, for the pleader. 
The judgment of the Court was delivered by 


AIKMAN, J.—This case has been reported to us under 
the provisions of section 14 of “the Legal Practitioners Act 
1879” by the learned District Judge of Gorakhpur with the 
recommendation that a pleader named Ahsan Ali be dismiss- 
ed on the ground that he has been guilty of grossly improper 
conduct in the discharge of his professional duty. The 
pleader has been suspended from practice pending the orders 
of this Court. 


It appears that in a pre-emption suit the plaintiff Gobind 
Saran got a decree on condition of paying to the defendant 
Ram Dhani the sum of Rs. 2190-8-0. The money was, paid 
into Court. It was withdrawrfon the 17th May last by Ahsan 
Ali, acting as vakil on behalf of an impostor who personated 
Ram Dhani and who has not yet been traced. When the fraud 


* = Mis. 392 of 1907. 
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came to light in the July following, a criminal prosecution 
was instituted against Ahsan Ali and he was committed to 
the Court of Session, on charges of cheating and dishonestly 
using as genuine the forged vekalatnama upon which the 
money was paid over to him. The result of the trial was that 
he was acquitted, the learned Judge considering it possible 
that he himself had been deceived, and that it was not proved 
that he had acted dishonestly. After the conclusion of the 
trial, proceedings were instituted against Ahsan Ali under the 
Legal Practitioners’ Act. 

It appears that When the fraud was discovered, Ahsan Ali 
offered Ram Dhani Rs. 1400 to compound the matter. This 
offer Ram Dhani agreed to accept. But Ahsan Ali was un- 
able to raise this sum and then Ram ae brought the 
matter to the notice of the court. 


The learned Judge says in regard to Ahsan Ali. “He 
offered advice to his client which he knew would cause serious 
pecuniary loss to him, and he did so for the sole purpose of 
escaping the legal liability he had incurred by his own care- 
lessness. Such conduct is grossly improper in a legal 
practitioner.” 


This is a view which we are not prepared to accept. 

In our opinion a legal practitioner, who, believing himself 
to be under a pecuniary liability to his client, endeavours to 
get the client to accept a less amount than that for which he 
is liable cannot be held guilty of “grossly improper conduct 
in the discharge of his professional duty ” within the meaning 
of section 13 of the Act. Undoubtedly Ahsan Ali, when he 
learnt that a gross fraud had been practised on the court, 
ought at once to have brought the matter to the notice of the 
court. But his neglect to do so is not made the subject of a 
charge against him. 


If, as the learned Judge says, the ether vakils, when the 
fraud was brought to their notice endeavoured from a “mis- 
placed esprit de crops” (to use the judge’s expression) to hush 
it up, their action was reprehensible. 


We are of opinion on the materials before us that Ahsan 
Ali must be acquitted of the charge brought against him. 
We therefore direct that his certificate be returned to him. 

Reconimendgtion not accepted, 
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AHMAD ULLAH KHAN 
VEPSHS 
MURLI AND, ANOTHER.* 


Agra Tenancy Act (TI of roor), section 177, Sch. IV, (group A.)—Second 
appeal to District Judge—Proprietary title, question of. 

When a person, against whom a suit for arrears of rent 1s brought, 
only pleads that the relation of landlord an@ tenant does not subsist 
between him and the plaintiff, and the Assistant Collector and the 
Coll ector decide against him, no second appeal lies to the District 
Judge inasmuch as no que stion of proprietary title is involved in 
the case. Dalhand v. Sha mla, A. W. N., 1905, p. 46, and CArttar 
Singh v. Rup Singh, A. W. N., 1906, p. 247, distingu ished. 

APPLICATION to revise a decree of Babu Khettar Mohan 
Ghose, Additional Judge of Aligarh, reversing a decree of 
Pandit Jwala Prasad, Collector of Etah. 


Suit for arrears of rent. 

The facts of the case and the argument sufficiently appear 
from the judgment. 

B. E. O'Conor, for the applicant. 

Jang Bahadur Lal (for Gokul Prasad), for the opposite 
party. 

The following judgment was delivered by 

KARAMAT HUSAIN, J.—This is an application under sec- 
tion 622 of the Code of Civil Procedure, read with section 193 
of the North Western Provinces Tenancy Act (No. II of 
1901) asking this Court to set aside a decree passed by the 
learned Additional District Judge of Aligarh. 

The facts are as follows :— 

One Ahmadullah Khan brought a suit for the arrears of 
rent of plot No. 2699, under section 102 of the Tenancy Act. 
One of the pleas in defeace was that the relation of landlord 
and tenant did not exist between the parties, and that the 
defendants were sub-tenants of Ganga Bux, and Shib Bux, 
tenants-in-chief. The courtof first instance (Assistant Col- 


~ * Civil Revision No. 66 of 1907. 
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lector of the 2nd class) dismissed the suit, on the ground 
that the relation of landlord and tenant did not exist bet- 
ween the parties. The plaintiff appealed to the Collector 
who, finding that such a relation did exist between the parties, 
reversed the decree of the first court, and gave a decree to 
the plaintiff’ The defendants preferred a second appeal to 
the District Judge of Aligarh. 


That appeal came on for hearing before the Additional 
District Judge, and it was contended that no second appeal 
lay to him from the appellate decree of the Collector inas- 
much as the suit was one of those included in group (A) of 
the fourth Schedule. The learned Additional District Judge, 
thinking that a question of proprietary title was in issue 
in the first appellate court as well as his court, came to the 
conclusion that a second appeal lay to him and decreed it. 
The plaintiffs come to this court in revision and urge that 
as no question of proprietary title arose between the parties, 
the learned Additional District Judge had no jurisdiction to 
entertain the appeal. This contention, in my judgment, is 
sound. One of the pleas in defence, as I have already stated, 
was that the relation of landlord and tenant did not exist 
between the parties, and it is evident that the determination 
of that point, in no way, involved the question of proprietary 
title of either party to the plot for the rent of which the suit 
was brought. In support of the view taken by the learned 
Additional District Judge, reliance is placed on Dalchand 
v. Shaula (1), and Chitar Singh v. Rup Singh (°). The 
facts of those cases were, however, different from the facts 
of the case before me. In Dalchand v. Shamila, the tenant 
pleaded that his father Dalchand was the proprietor of the 
land for the rent of which the suit was brought, and that by 
virtue of that proprietorship, he (the tenant) held possession 
of the land. In these circumstances, it was held that a ques- 
tion of a proprietary title was in issue. In the case of Chhz- 
tar Singh v. Rup Singh, the sub-tenant pleaded that he was 
not a tenant of the plaintiffs, but that he himself was the 
principal tenant; that the plaintiffs had no right to the land 
in question ; and that under an award, the defendant was in 

(1) [1905] A. W. N., 46 S. C., 2 A. L, J. R., 176. 
(2) [1906] A. W. N., 247 S. C., 3 A. L. J. Ra, 603. 
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proprietary possession of the land, and it was held that a 
question of proprietary title was raised between the parties. 
In the case before me, no question of proprietary title is 
involved. The tenants simply aver that the relation of 
landlord and tenant does not exist between the parties. 
They do not deny the proprietary title of the plaintiff to the 
plot for the rent of which he had brought the suit, nor do they 
claim any proprietary title to the plot for themselves. 

I, therefore, hold that the learned Additional District Judge 
had no jurisdiction to entertain the appeal, and setting aside 
his decree restore that of the Collector with costs. 

Decree set astde. 





NARPAT 
VETSUS 

RAM SARAN DAS.* 

Transfer of Property Act (IV of 1882), section 68 (c)—Right of usufruc- 
tuary morigagee to recover mortgage money by sale of mortgaged 
property— 

Where usufructuary mortgage deed provided for the recovery of 
the amount due “from the mortgaged property” the court granted 
a decree for sale of the property where the mortgagee, being dispos- 
sessed of the mortgaged property sued for recovery of the mortgage 
money. Jafar Husen v. Ranjit Singh, I. Le Rẹ, 21 All, 4; Kashi 

Ram v. Sardar Singh A. W. N. 1905 p. 226, referred to 

SECOND APPEAL against the decree of Maulvi Muhammad 

Ahmad Ali Khan, Additional Judge of Meerut, setting aside 

the decree of Babu Ram Chander Chaudhri, Additional 

Munsif of Meerut. 


The appellant mortgaged with possession certain properties 
to the respondent and the mortgagor covenanted that in case 
he “does not deliver possession of the mortgaged property or 
claims s/z lands orin case the whole or a part of the mortgaged 
property passes out of the possession of the mottgagee, the 
mortgagee shall-.be entitled to recover his money with interest 
at Rs. 2. per cent per mensem from me and the mortgaged 
property.” The respondent, alleging that possession was not 
delivered to him by the mortgagor of the mortgaged property, 
sued for the recgvery of the mortgage money by sale of the 
mortgaged property. l 

. * S. A. No. 4 of 1906. i 
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The court of first nstance finding that the mortgagee was 
in possession of the mortgaged property dismissed the suit. 
The lower appellate court decreed the claim as prayed holding 
that the mortgagee was not putin possession of the mortgaged 
property. 

Defendant appealed. ° 

Guigari Lal, for tbe appellant, contended that the plaintiff 
was not entitled to a decree for sale, under section 88 of the 
Transfer of Property Act. Decree under section 68 of the 
Act can be a persorfal decree only. He relied on 


ira Lal v, Ghasitu, [1894] I. L. R., 16 AlL, 318. 
The following authorities were also referred to in the course 


of the argument. a de 
Jafar Husain v. Ranjit Singh, [1898] I. L. R., 21 AIL, 4. 
Kashi Ram v. Sardar Singh, [1905] A. W. N., 226. 


Baldev Ram Dave (for Sundar Lal), for the respondent. was 
not called upon. 
The judgment of the Court was delivered by 
STANLEY, C. J.—We are of opinion that the learned District 
Judge rightly decided the appeal before him. From a perusal 
of the mortgage, which has given rise to this suit, it appears 
to us that the only reasonable inference to be drawn from it is 
that the intention of the parties was to provide for the realisa- 
tion of the mortgage-debt from the property itself and not 
merely from its usufruct. The deed in fact was of the nature 
of a simple mortgage, as well as of a usufructuary mortgage, 
The case in fact resembles more that of Jafar Husen, v. Ranjit 
Singh (+) than that of Kashi Ram v. Sardar Singh (2). Inthe 
first mentioned of these cases, the court came to the conclusion 
that the intention of the parties was that the debt was realis- 
able by sale of the mortgaged property, whereas in the other 
case, this Bench was of opinion that the mortgage in suit was 
merely a usufructuary mortgage. For these reasons, we dis- 
miss the appeal with costs including fees in this court on the 
higher scale. , 
D, 
° Appeal dismissed, 
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MAKUND RAO 
VEFSUS 
JANKI BAI AND ANOTHER. 

Bundelkhand Encumbered Estates Act (I of 1903), Local—section 12— 
Joint decrcee—some pudement-debtors taking the benefit of the Act, 
aischarged—Laabilrty of the renaning pudement-debiors. 

Judgment-debt ıs a private debt within the meaning of section 
12 of the Bundelkhand Encumbered Estates Act. Where the 
holder of a decree against six yudgment-debtors, five of whom took 
the benefit of the Act, failed to put forward his claim before a 
Special Judge, during the time allowed by law, the judgment-debt 
must be deemed to have been discharged to the extent of the joint 
liability of the persons taking the benefit of the Act. The judgment- 
debtor, who did not take the benefit of the Act, is only liable for his 
share. 
EXECUTION FIRST APPEAL against the decree of Pramatha 
Nath Banerji Esq,, Subordinate Judge of Jhansi. 


The facts of this case are as follows:—Musammat Lachhmi 
Bai and Musammat Janki Bai held a decree, dated oth 
June, 1893, against Baba Atma Ram, Sitaram, Nana Sahib, 
Balkrishna Bhao Sahib, Raghunath Rao, Krishna Rao and 
Madho Rao. It appears that on 28th October, 1893, Raja 
Kesho Rao, the ancestor of the judgment-debtors, who was 
in possession of the Gurserai Estate, executed a bond for 
Rs. 30,000, in favour of the decree-holders. The amount of 
the bond was payable by instalments and the present decree 
was obtained in respect of some unpaid instalments. All the 
judgment-debtors excepting Madho Rao sought protection, 
under the Bundelkhund Encumbered Estates Act, 1 of 1903. 
The decree-holders appeared before the Special Judge, but 
after the expiration of four months from the publication of 
notice under section 3 of the said Act. On 8th July, 1904, 
the Special Judge rejected the claim of the decree-holders, 
as being beyond time. 


Thereafter the decree-olders applied to recover the 
entire decretal amount from Madho Rao alone. Madho 


Rao having died, his minor son, Makund Rao contended that 
e * EF. A, No. 134 of 1906. 
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as other judgment-debtors had been absolved from all liability 
for the payment of the decree, he was only liable to the extent 
of his proportionate share, which was -4th in the estate. The 
Subordinate Judge repelled this contention, and ordered that 
the whole decretal amount was to be realized from him, as the 
decree was not divisible, 


The judgment-debtor appealed. ‘ 


Durga Charan Banerji, for the appellants, contended that 
according to section 12 of the Bundelkhund Encumbered 
Estates Act, the clasm, against the judgment-debtors, who had 
taken advantage of that Act, should be deemed to have been 
discharged for all purposes and on all occasions. The dis- 
charge was equivalent to a payment of their share of the 
decretal debt. Equity, moreover, was on his side as his client 
would not, owing to the provisions of the said Act, be able 
to recover from the other judgment-debtors their share of the 
decretal debt, in case he was made to pay the whole. 


Madan Mohan Malaviya (with whom /swar Saran), for the 
respondents, contended that the decree under execution was a 
joint decree, and the liability of the judgment-debtors could 
not be separated. He submitted that his clients were com- 
petent to execute the decree against any of the judgment- 
debtors, they might select. He referred to :— 

Wahed Ali v, Mullick Enayet Hossein, 12 B. I. R., 500. 

He further submitted that execution would not be stopped 
even if the judgment-debtor proceeded against, showed that 
he had paid his proportionate part. 

He relied on :— 

Salig Ram v. Ram Sewak, 2 Agra Miscellaneous, 14 


The decree being joint, and no separate liability having 
been fixed in the decree, no proportionate discharge could be 
allowed. The execution of the decree depended on the 
nature of the decree merely and not on extraneous consider- 
ations, as for instance, whether the judgment-debtor proceeded 
against could enforce contribution against his co-judgment- 
debtors. 

Durga Charan Banerji was not htard in reply. 


The judgment of the Court was delivered by 
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AIKMAN, J.—This appeal arises out of an application to 
execute a decree, dated the 9th of June 1893, which was 
passed in favour of the respondents, Mussammat Janki Bai 
and Mussammat Lachmi Bai against six persons, namely, 
Atma Ram, Sita Ram, Bal Kishen, Raghunath, Krishan and 
Madho Rao. The appellant here is the son of the last named 
judgment-debtor. The decree was for the sum of Rs. 5,091-9-0, 
and for costs and interest. It appears that all the judgment- 
debtors, save Madho Rao, tooR the benefit of the Bundelkhand 
Encumbered Estates Act, 1903. The usual notification was 
issued calling upon creditors to submit their claims. The 
respondents, decree-holders put in their claim against the 
applicants, but, unfortunately for themselves, they did not 
put forward thejr claim within the time required by the Act, 
and the Special Judge refused to consider it. Now there is 
in the Act a very stringent provision to be found in section 
12, which runs as follows :—“Every claim against the proprietor, 
in respect of a private debt shall, unless made within the time, 
and in the manner required by this Act, be deemed for all 
purposes, and on all occasions to have been duly discharged.” 
That the judgment-debt is a private debt within the defini- 
tion of section 2 of the Act, does not admit of any doubt. It 
follows from the provisions of section 12 that, so faras the 
liability of the five judgment-debtors, who took advantage of 
the Act, is concerned, the decretal debt must be deemed to 
have been duly discharged. As the respondents, decree-holders 
could not proceed against the other judgment-debtors, they 
seek now to recover from the appellant the whole of the 
judgment-debt. The appellant took objection in the court 
below, that under the circumstances he was only liable for his 
proportionate share of the decretal amount. This objection 
was overruled by the learned Subordinate Judge, who held 
that the decree being a joint one, each judgment-debtor is 
liable for the whole of it. This is no doubt true, but we are 
of opinion that the learned Subordinate Judge did not give 
due effect to the terms of section 12 of Local Act No. I of 
1903 quoted above. No doubt, when a joint decree is passed 
against several judgment-debtors, the decree may be executed 
against any one of these jûdgment-debtors, and if one of them 
satisfies the whole of the decree, he would have his remedy by 
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taking proper steps to enforce a right of contribution against 
his co-judgment-debtors. But even a joint-decree can only 
be executed for such part of the decretal debt as has not 
been discharged. In our opinion, the effect of section 12 of 
the Encumbered Estates Act is to discharge the decree to 
the extent of the joint liability of the five judgment-debtors, 
who took advantage of the Act. It appears to us that the 
respondents cannot treat the provisions of this section as a 
nullity, and seek to enforce æ judgment-debt, which has by 
the provisions of the law been pro tanto duly discharged. If 
appellant had to satisfy the whole of the debt, we are of 
opinion he could not enforce any right of contribution against 
his co-judgment-debtors, as they could rely on the terms of 
thə Act, and plead in answer to a suit for contribution that 
their share of the judgment-debt. must be deemed for all 
purposes to have been discharged. This result would be 
owing, not to any fault on the part of the appellant, but to the 
laches of the respondents, in not having put forward their claim 
before the Special Judge, within the time allowed by law. We 
think, therefore, that the order of the court below, disallowing 
the appellant’s objection, was wrong. We allow the appeal 
and setting aside the order of the court below, remand the 
case to that court, with directions to proceed with the execu- 
tion on the basis that the appellant is not liable for the 
whole of the judgment-debt, but only for his proportionate 
share thereof. The appellant will recover from the respon- 
dent 2 of the costs, incurred by him in this Court. The 
respondents will recover from the appellant +- of the costs, 
incurred by them in this Court. The costs in the court 
below will abide the result, 
I, S. 


Appeal decreed, 
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GOPAL DAS AND ANOTHER 
VERSES 
MAMMAN KUNWAR* 


Pre-emption—Final deeree—Date fired Jor preferring an appeal not 
expiring, 
A decree does not become final before the date allowed for pre- 
ferring an appeal expires. Shethh Ewas v. Mohuna Bibi, I. L. R., 
1 AlL, 132, and Rara Sahai v. Gaya, 1. L. R., 7 AlL, 107, followed. 


SECOND APPEAL against the decree of G. A. Paterson, Esq, 
District Judge of Benares, reversing a decree of Babu Hira 
Lal Singh, Munsif. 


Application to recover possession of pre-empted property. 
The material facts appear from the judgment. 

Jang Bahadur Lal (for Gokul Prasad), for the appellants. 
Surendra Nath Sen (for G. W. Ditton), for the respondents. 
The following judgment was delivered by 


AIKMAN, J.—The appellants obtained a decree for pre- 
emption, conditional on their paying into court a sum of Rs. 200, 
within one month from the decree becoming final. The 
plaintiff appealed in regard to the amount of consideration, 
and the defendants filed objections challenging the plaintiff's 
right to pre-empt. On the 30th of January 1906, the learned 
District Judge dismissed both the appeal and the objections. 
On the 30th of May 1906, the decree-holders paid in the amount 
fixed by the decree, and claimed to be putin possession. The 
opposite side contended that the pre-emption money had been 
deposited beyond time. This contention was overruled by the 
Munsif, who held that the decree of the appellate court did 
not become final until the period of appealing therefrom had 
expired, and that as the money was paid into court within 
thirty days from the date when the period of filing a second 
appeal expired, it was within time. The judgment-debtor 


- appealed, and the learned District Judge sustained the appeal 


*E S. A. No. 430 of 1907, 
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holding that his decree of the 30th January 1906 was the final - 


decree, as it never was appealed against. The decree-holders 
come here in second appeal. On their behalf, reliance is 
placed on the decisions in Shetkh Ewas v. Mokuna Bibi (}) 
and in Ram Sahai v. Gaya(*). In these cases, it was held 
that a decree cannot be regarded as having become final 
before the date on which the period for preferring an appeal 
expires. These decisions support the view taken by the first 
court. I, accordingly, allow this appeal with costs, and setting 
aside the order of the lower appellate court with costs, I 
restore the order of the court of first instance. The case will 
go back to that court, in order that the execution of decree be 
carried out according to law. 


o Appeal decreed. 
(1) [1876] I. L. R, 1 AlL, 132. (2) [1884] I. L. R., 7 AIL, 107 





BHAGWAN DIN 


VEFSUS 
DIBBA AND OTHERS.* 


Second complaint—first, dismissed summarily —whether second barred. 
A Magistrate is not precluded from taking up a complaint on the 
facts on which a similar complaint bad been summarily dismissed 
on a former occasion, and if it is shown that the complainant has 
some grounds for his complaint, the Magistrate should admit it. 
Queen Empress v. Adam Khan, 1. L. R, 22 All., 108, distinguished. 


CRIMINAL REFERENCE by William Tudball Esq., Sessions 
Judge of Cawnpore, with a recommendation that the order 
passed by E. F. Oppenheim Esq., Magistrate, First class, of 
Cawnpore be set aside. 


The material facts appear from the judgment. 
The parties were not represented. 
The following judgment was delivered by 


KNOX, J.—This case has been very properly reported by 
the Sessions Court of Cawnpore. The facts briefly are as 
follows :—One Bhagwan Din, on the 20th August 1907, filed 
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a complaint against Dibba and others. The complaint was 
to the effect, that the accused had maliciously blocked a drain 
with the result that water accumulated and damaged the 
complainant’s property. The Joint Magistrate, after recording, 
on oath, the statement of the complainant, passed the follow- 
ing summary order. “ The case is one dealing with easements 
and can not, properly, be dealt with in this court. The com- 
plaint is therefore dismissed.” Now if the complainant’s 
property was damaged by the action of the accused and that 
action was, as stated in the complaint, the result of enmity, the 
complainant was undoubtedly entitled to have a hearing from 
the court, upon the complaint of mischief, and the Magistrate 
should not have summarily dismissed the complaint, because 
in his opinion sit was one dealing with easements. The 
complainant, finding that he could not get a hearing from the 


. Magistrate, then went to the police and filed a petition to the 


effect that the five men, against whom he had already complain- 
ed of,as having committed mischief were his enemies and that 
he was in fear of his life. If the facts were, as stated by the 
complainant, in the complainant’s belief, his action was not 
immaterial. This petition appears to have gone to a Sub- 
Inspector, who reported that there was reason in the com- 
plainant’s fear, and that in his opinion the persons complained 
of should be bound over to keep the peace. The Sub- 
Divisional Officer, to whom this report went, called upon the 
complainant to furnish a complaint in due form. The com- 
plainant then filed a formal complaint rehearsing the 
facts which he had alleged in his first complaint and 
adding that he was in fear of his life. He did not in the 
complaint call the attention of the court to his first complaint, 
and the summary order of dismissal, which had been en- 
grossed upon it. It would have been better had he done so. 
His second complaint, eventually, came. before the same 
Magistrate who had summarily dismissed his first complaint. 
That Magistrate professing to act upon the case, Queen 
Empress v. Adam Khan, (*) discharged the accused, holding 
that the complaint must fail. He further held that the 
second complaint was frivolous and after calling upon the 
complainant to show cause 6rdered him to pay compensation. 


(t) [1899] I. L. R., 22 AIL, 106 


t o 
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The result then is that the complainant has never had CRIMINAL, 
opportunity given him to support his complaint. His com- 1908 
plaint has been summarily dismissed, not because the Joint aes 

Gels sas BHAGWAN DIN 
Magistrate has found, that the allegations contained in his Y, 
complaint can not be substantiated by evidence, but merely DIBBA. 
because in the opinion ofthe learned Joint Magistrate the Knox, J. 


case is one dealing with edsements. The case, on which the 
learned Joint Magistrate relies, is a perfectly different case. 
So far as I know, this court has never held that a Magistrate 
is precluded, by a summary ortler of dismissal of a complaint, 
from taking up the same complaint again, if it is shown to 
him that the complainant has some ground for his complaint. 
On the first complaint no one had been summoned and no 
one had been, in any way, injured. The very persistence of 
the complainant and the fact that a second Magistrate, upon 
the same facts stated, was prepared to and did issue process, 
should have made the Joint Magistrate pause and consider 
whether his summary order of dismissal had not been too 
hastily passed. In any case without further enquiry, to pass 
an order directing the complainant to pay compensation was 
not justified. I set aside the order of compensation and also 
the summary order of dismissal and the order of discharge 
and J direct that the complaint be restored to the file and the 
complainant be given an opportunity either by such procedure 
as is laid down in section 202 of the Code of Criminal Proce- 
dure, or by issue of process in the usual way of producing evid- 
ence in support of his complaint. When the complaint has 
been restored to the file, the District Magistrate of Cawnpore 
should transfer the case from the court of the Joint Magis- 
trate and either try it himself or have it tried by some other 
Subordinate Magistrate, competent to deal with it. The 
compensation, if paid, should be refunded. 


_ æ a 


Order set aside 
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SALIG RAM 


VEFSUS 


TIKA RAM AND ANOTHER.* 
Right of suit—Costs not allowed inexecution departinent— Costs of 
obpections—Siutt not maintainable. 


Costs incurred by the plaintif§in preferring objections in the execu- 
tion department, under section 278, Civil Procedure Code, cannot 
be recovered by a separate suit, even if the qpurt states no reason 
for ordering that the costs should not follow the event. Mahram 
Das v. Ajudhia, I. L. R., 8 All, 452, and Kadir Bux v, Salig Ram, 


I. L. R., 9 AL, 474, referred to. 

SECOND APPBAL against the decree of Babu Shiva Prasad, 
Additional Subordinate Judge of Agra, modifying a decree of 
Babu Baidya Nath Das, Munsif. 

Suit to recover compensation for illegal attachment. 

The material facts appear from the judgment. ° 

Satya Chandra Mukerji, for the appellant. 

Tej Bahadur Sapru, for the respondent. 

The following judgment was delivered by 


AIKMAN, J.—The appellant, Salig Ram attached some bales 
of cloth as belonging to one Ram Chand, against whom he 
had obtained a decree for money. The plaintiffs-respondents 
filed an objection in the court executing the decree, claiming 


the attached property as their own. 


That court sustained the objection, and ordered the pro- 
perty -to be released from attachment. Thereupon the 
plaintiff brought the suit, out of which the present appeal 
arises, to recover compensation for the illegal attachment. 
The plaintiff sought to recover Rs. 294-4-0. This amount 
was partly on account of the depreciation in value of the 
cloth, whilst under attachment, and partly on account of 
the expense, to which the plaintiffs had been put in pre- 
ferring their objections before the executing court. The 
court of first instance estimated the amount of damages, 
sustained by detention of the cloth at Rs. 27-2-0, but held 


* S.A. No. r013 of 1906. 
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that no suit could be maintained for recovery of the costs, 
incurred by the plaintiffs in objecting to the execution. 
A decree was, accordingly, passed in favour of the plaintiffs 
for Rs. 27-2-0. Both parties appealed. The defendant’s 
appeal was dismissed. The lower appellate court allowed 
the plaintiffs Rs, 78-8-0, in addition to the amount decreed 
by the first court, on account of the costs incurred by them, 
in preferring their objections in the court executing the 
decree. ` 


The defendant comes here in second appeal. The first 
ground in the memgrandum of appeal is not supported. The 
second is that no separate suit is maintainable to recover 
costs, which might have been, but were not, awarded by 
the court which heard the objection. In my opinion, this 
plea must be sustained. The court which, disposed of the 
objections, might have given the plaintiffs their costs. It 
did not. It ordered the parties to bear their own costs, No 
doubt the court overlooked the proviso to section 220, inas- 
much as it did not state its reasons, in writing, for directing 
that the costs of the application should not follow the event. 
No appeal lay against the order of the court. It is possible 
that the plaintiffs might have got their costs, by making an 
application for review. They did not adopt this course, and 
the question is whether, the Court, which might have awarded 
costs, not having done so, a separate suit is maintainable 
to recover them. 


I have no hesitation in holding that the view, namely, that 
a separate suit for costs will not lie, is right. The learned 
advocate for the respondents has been good enough to call 
attention to two rulings—Mahram Das v. Ayodhya (+), and 
Kadir Bux v. Salig Ram (°), which support the view I take. 

I allow the appeal with costs, and setting aside the decree 
of the lower appellate court with costs, restore that of the 
court of first instance. 

B. C. M. Appeal decreed. 
(1) [1886] I. L. R., 8 All, 452. (2) [1387] I. L. R., 9 AlL, 474 
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RAMBHAJAN LAL 
VEFSUS 
SHEO PRASAD AND ANOTHER.* 
Principal and Surety—Admission of the principal debtors. 


In an action against a surety, the liability must be proved 
against the surety independently of any admissions by the principal 
debtor which are in law no evidence against the surety. «parte 
Young L. R., 17 Ch. D., 668, referred to œ 

SECOND APPEAL against the decree of Babu Srish Chandra 
Bose, Subordinate Judge of Ghazipur, reversing a decree of 
Babu Ramchandra Saksena, Officiating Munsif of Mohammad- 
abad. ° 


Suit for sale upon a security bond. 


Plaintiffs appointed defendant No. I as their karinda. . 
Musammat Bartana, wife of Jaidyal Lal stood surety for 
defendant, and executed a security bond hypothecating certain 
property, standing in her own name. Upon the death of 
the said Jaidyal Lal, and Musammat Bartana, the appellant 
came into the sole possession of the property as legal repre- 
sentative. It was alleged by the plaintiff that Rs. 73-1-4 were 
found due by the defendant No. 1., the Aarinda, and that he 
had admitted the debt in a goshwara, signed by him. The 
defendants put forward the plea, rater alta, that they did not 
admit the balance admitted by the principal debtor, and put 
the plaintiff to proof of it. 


The court of first instance found that there was no proof 


- that any sum was found due by the defendant No. 1; that the 


admission of the principal debtor was not proved, and, even. 
if it were proved that it could be no evidence as against the 
surety. The suit was accordingly dismissed. 

The lower appellate court finding that the bond, though 
ostensibly executed by the wife, had really been executed by the 
said Jaidyal, and that the “ goshwara2” was proved to be in the 
hand-writing of the principal debtor, reversed the decree of the 
first court, and decreed the suit. 

* S.A. 281 of 1906. 
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The defendant, Rambhajan Lal appealed. 


Haribans Sahat, for the appellant,‘ contended that the 
subordinate Judge was not entitled to set up a new case for the 
first time on appeal, and that the goshwara was no evidence as 
against the appellant, inasmuch as it was nothing more than an 
admission of the principal debtor, and it could not bind the 
surety, and that there was nw evidence other than the gosh- 
wara to prove the defalcation. He relied upon 


la 


Shivabasava v. Sangappa, (1905)d. L. R., 29 Bom., 1, and 
Ex parte Young, (1881) 17 Ch. D., 668, 671. 

Gokul Prasad, for the respondents, replied. 

The following judgment was delivered .by 


AIKMAN, J.—This appeal arises out of a suit brought to 
enforce payment of a debt from a surety. *The defendant 
did not admit the debt. The only evidence to prove it was 
an admission of the principal debtor. That is not sufficient, 
It was held in the case of Ex parte Young('), that even a decree 
against the principal debtor is no evidence against the surety 
as to the amount of the debt. Lusu, L. J., remarks at page 
673:—“The creditors must have proved it over again against 
the surety, because he is not bound by any admissions or 
statements of the principal as to what amountis due. He 
is only bound to pay the amount, which shall be proved 
against him.” There being, therefore, no evidence of the debt 
against the defendant, the court of first instance was right in 
dismissing the suit. The lower appellate court, I may remark, 
made out a new case for the plaintiffs, which was not Warrant- 
ed either by the pleadings or the evidence. I allow the appeal, 
and setting aside the decree of the lower appellate court, 
restore that of the court of first instance. The appellant 
will have his costs here and in the court below. 


Appeal allowed. 
(1) [1881] 17 Ch. D., 668. 


XIX ° 


CIVIL. 


EN 


1907. 


RAMBHAJAN LAL 


vv, 
SHEO PRASAD. 


Aikman, J. 


CIVIL. 


rrr 


1908. 


ea 


February IT, 


STANLEY, C. J 
BURKITT, J. 


1d4 i HIGH COURT. [ALJ] R 


LACHMAN DAS 
VErSUS 
APPRARASH.* 


Code of Civil Procedure, (Act XIV of 1882), section 508—P? ovistons 
mandatory and tmnperative—No time fixed in the order of reference—_ 
No award. 
The provisions of section 508 of the Code of Civil Procedure are 
mandatory and imperative. 


Where the court appointed an arbitrator but did not fix the time 
within which the award was to be filed, and the arbitrator filed the 
award that very day :— Hela, that the proceedings were obnoxious 
to the mandatory provisions of section 508 and the award was no 
award inlaw. Raja Har Narain v. Chaudhrain Bhagwant Kuar, 
L. R, 181A, §5 followed. 

First APPEAL from the decree of Chajju Mal Esq, 


Subordinate Judge of Aligarh. 

Suit for possession of property. 

During the pendency of the suit, the parties put in an appli- 
cation asking the court to refer the case to the arbitration of 
Lala Jugal Kishore and Lala Parmanand, who were stated to 
be present in court. The Subordinate Judge ordered that 
“the case be referred to arbitration.” No time was fixed for 
the return of the award. The arbitrators wrote out an award, 
and put it in court on the same day. The plaintiff objected 
to the award on the ground that the award was in excess of 
the reference. The Subordinate Judge passed a decree in 
terms of the award. 

The plaintiff appealed. 

B. E. O'Conor (with him Darga Charan Banerji, Gulsari 
Laland Iswar Saran), for the appellant, submitted that there 
was no award. The omission of the Subordinate Judge, to 
name the arbitrators in the order, was illegal, and rendered 
the award void. Further no time was fixed within whith 
the award was to be delivered, and this omission vitiated the 
proceedings, inasmuch as” section 508 of the Code of Civil 


2 *F, A. 30 of 1906 
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Procedure was mandatory. The arbitrators were guilty of 
misconduct in making an award without holding proceedings. 


He relied on 
Chuha Mal v. Hari Ram, [1886] 1. L R., 8 All, 548. 


Raja Har Narainy. Choudhrain Bhagwant,[1891] 1. L R., 13 All, 300. 

Deokt Nandan v. Raj Kumar, [1889] A. W. N., 124. 

Mohan Lat Nehru (with him Mogi Lal Nehru), for the 
respondent, submitted that the Privy Council case in I. L. R., 
13 All, 300 was no authority in support of the appeal, as the 
point now-in dispute was not raised in that case. He relied 
on 

Mubarik Ali v. Kadir Baksh [1875] 7 AL, H. C. 351, 
which he submitted was exactly on all fours with this case, 


[STANLEY, C. J.—The Privy Council has decided that the 
provisions of section 508 are imperative and mandatory]. 


The remarks were odzter as the decision of the case did 
not turn upon them. In the objections which the plaintiff 
raised in the court below, he did not raise any objection as to 
the invalidity of the award. He only said that it was in 
excess of the reference. He could not raise the point in appeal. 
It was no doubt the intention of the parties that the arbitra- 
tors should put in the award that very day. The omission of 
the time from the order was not, therefore, fatal. 


B. E. O'Conor, was not beard in reply. 
The judgment of the Court was delivered by 


STANLEY, C. J.—The decree in this case, in respect of which 
the appeal before us has been preferred, was passed upon a 
so-called award, After evidence had been given and some 
of the issues in the case had been determined by the court, 
and there remained two issues only for determination, by 
consent of the parties,the matters in difference were left to 
the arbitration of two gentlemen who happened to be present 
in court. The court there and then passed an order referring 
the matter to arbitration, but did not as is required by section 
508 fix a time for the delivery of the award or name the 
arbitrators. The arbitrators forthwith proceeded in court 
without the examination of the parties, to draw up an award 
and upon the award so drawn up which does not deal specifi- 
cally with the two issues which remained undetermined, a 
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decree was passed. The main objection to the decree which 
was so passed, is that the whole proceedings were irregular, 
owing to the fact that the provisions of section 508 were not 
complied with. Other objections were also raised with which 
we think it unnecessary to deal. If the only objection were, 
in respect of the omission, to fix a date for the delivery of the 
award, we should have been disposed to regard that as an 
irrezularity, which would be cuged by the acquiescence of the 
parties in the preparation of the award by the arbitrators, 
were it not for the clear and explicit language of their Lord- 
ships of the Privy Council. Indeed, in this court there is a 
decision of a Bench that the omission in the order of the 
court to fix a time for the delivery of the award would invali- 
date the award.* This was the case of Chuha Mal v. Hari 
Ram (+). In that case OLDFIELD and BRODHURST, JJ., held 
that the law requires that there shall be an express order of 
the court, fixing the time for the delivery of the award, or for 
extending or enlarging such time, and that an award, which is, 
invalid under section 521 of the Code of Civil Procedure, 
because not made within the period allowed by the court, is 
not an award upon which the court can pass a decree, and a 
decree passed in accordance with such an award is not a 
decree, in accordance with an award from which no appeal 
lies. The Privy Council pronouncement, to which we have 
referred, was made in the case of Raya Har Narain Singh 
v. Chaudhrain Bhagwant Kuar and another (*). Lord Morris, 
delivering the judgment of the Board, observes “ Their 
Lordships are of opinion that section 508 i, not merely 
directory but that it is mandatory and imperative. Section 
521 declares that no award shall be valid, unless made within 
the period allowed by the court, and it appears to their Lord- 
ships that this section would be rendered inoperative, if section 
508 is to be merely treated as directory.” In view of this 
statement of the law by their Lordships, we cannot but regard 
the proceedings taken in this suit as being obnoxious to the 
mandatory provisions of section 508, and accordingly, we must 
allow the appeal. Allowing the appeal, we set aside the 
decree of the court below and remand the suit to that court, 


(1) [886] I. L. R., 8 All, 548. 
(2) [I89I] L. R., LA, 55S. C. L i R, 13 All, 300. 
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under section 562 of the Code of Civil Procedure, with direc- 
tions that it be reinstated in its original number in the file of 
pending suits and be disposed of according to law. Costs 
here, including fees on the higher scale, and hitherto will 
abide the event. Objections have been filed by the plaintiff- 
appellant, under section 561+ of the Code. These objections 
fall to the ground in consequence of our decision on the appeal. 


We dismiss them but without gosts. 
x Appeal decreed. 


SHAĤBAZ KHAN AND OTHERS 
Vel SUS i 
UMRAO PURI AND OTHERS.* 

Code of Civil Procedure, (Act XIV of 1882), section 11—Religious rites 
and ceremonies—Killing of cows— Declaration oferieht—Jurisdiction 
of Civil Court—Nutsance, ; 

It is the legal right of every person to make such use of his own 
property, as he may think fit, provided that in doing so, he does not 
cause real injury to others or offend against the law, even though 
he may thereby hurt the susceptibilities of others. Where the 
District Magistrate had ordered the Mahomedans of a village 
not to kill kine anywhere in the village, and the Mahomedans sued 
for declaration of thei right and imjunction, /e/d that the nght 
claimed was one to which they were legally entitled irrespective 
of custom, and weie entitled to a declaration of such right. Slaughter 
of cattle could only be prohibited, where it amounted to public 
nuisance and was obnoxious to the rules and regulations lawfully 
promulgated for observance, 4nd not when it was calculated to irri- 
tate the religious susceptibilities of a class o1 community. 

FIRST APPEAL from a decree of W. Turner Esq., District 

Judge of Shahjahanpur., i 
The material facts were as follows :—The Hindus of the 

village, Behta Gushain, applied to the Collector at Shahjaban- 

pur to prevent the Mahomedans from slaughtering cows 
within a certain enclosure, which was the property of Maho- 
medans. The Collector issued notice to the Mahomedans, 
and after hearing them passed an order that there was no 
custom of slaughtering cows in that village, and the Mahome- 
dans should not do that. The plaintiffs, thereupon, brought 
this suit for a declaration of their right to slaughter cows, and 
an injunction restraining the Hindus from interfering with 
that right. The court below disntissed the suit holding that 
a right to slaughter cows was not established. 
* F, A. 247 of 1905. 
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Plaintiffs appealed. 

Ghulam Mujsiaba (with him Mahomed Jshag)}, for the 
appellants. The application of the defendants to the Magis- 
trate was a denial of the plaintiff’s right. The case would 
have been quite different, if they had not denied the right 
of the plaintiffs. As they moved the Magistrate, a decree 
should be passed against them. It is not a suit where the 
plaintiffs want a declaration that they are entitled to slaugh- 
ter anywhere they please, but they want a declaration to 
slaughter on their'own land. If they do anything to injure 
the religious feelings of the Hindus, they will be liable to 
criminal prosecution. It has been held that a Magistrate 
has no power to restrain any one from holding a market on 
his own land, and the same principle should govern the 
present case. 


Thakoor Singh v. Sheo Pershad, [1872] 5 N.-W. P., H. C. 8. 
Gopi Mohan v. Taramont, [1879] 1. L. R., 5 Cal, 7 F. B. 


[BURKITT, J.—You want a declaration that you can do any- 
thing lawful on your land.] 


Yes. The sacrifice of cows on Bakrid-day is not unlaw- 
ful. It is no ground to refuse an injunction that a certain 
thing would offend the religious feelings of others. 


Behari Lal v. Gaisa Lal, [1902] I. L. R., 24 All., 499. 
Right to slaughter cows on Bakrid-days was considered 
on the criminal side of this court. 
Queen Empress v. Dinam Ali, |1887] 1. L R, 10 All, 150. 


Tey Bahadur Sapru (for Satish Chandra Banerji), for the 
respondents. There are three points for consideration in 
this case. (1) Whether this is a suit of a civil nature and the 
plaintiffs have a cause of action. (2) Whether a declaration 
could be granted in favour of the plaintiffs. (3) Whether 
the plaintiffs were entitled to an injunction. As to the first, 
[submit that under séction 11 of the Code of Civil Procedure, 
a suit of a civil nature is a suit in which the right to property 
or office is involved. In the present case, none of these 
questions are involved and, therefore, it cannot be maintained. 


[STANLEY, C. J.—The section does not say that those are 
the only suits of civil nature.] 
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In every suit a legal right must be involved. The mere 
fact that the plaintiff is entitled to a right does not entitle him 
to come into court seeking a declaration. There must be an 
invasion of right. 

[ STANLEY, C. J.—It is a right to property to kill cattle on 
his land, wherever he likes. ] 


This is not a case where the plaintiffs were stopped from 
killing cattle by the defendants. There is an executive order 
of a Magistrate passed against them. The order may be 
right or wrong. It cannot be interfered with by the Civil 
Court. He cited. 

Rama v Shiva Ram, [1882] I. L R., 6 Bom., 116. 
Vasudev v. Vamnazi, [1880] I. L. R., 5 Bom., 80. 

As to the second point, I submit that this court should not 
interfere with the discretion of the court below. A declara- 
tion cannot be claimed as a matter of right. 


The vakil for the appellants having intimated that he 
withdrew his claim for injunction, the last point was not 
argued, 


Ghulam Muztaba was not heard in reply. 
The judgment of the Court was delivered by 


STANLEY, C. J.—The litigation which has led to this appeal 
might we think have been avoided by the exercise of some 
common sense and toleration. The question before us is 
whether the members of the Mahomedan community in the 
village of Behta Gushain in the District of Budaun have a right 
to slaughter cows, within their own premises in the village for 
the purpose of daily food as well as for sacrifice, under any 
limitations or otherwise. The village in question has a popu- 
lation of about 3000, of whom less than a thousand are 
Mahomedans and the remainder Hindus. The defendants, 
on the 16th of November, 1903, applied to the District 
Magistrate of Budaun for an order that the Mahomedans 
in the village might be forbidden to slaughter kine in the 
village. A charge was, thereupon, preferred against the plaintiff, 
Shahbaz Khan and others, purporting to be under section 107 
of the Code of Criminal Procedure. On the 6th of December, 
1903, the District Magistrate passed an order, prohibiting the 
slaughter of any cattle in the village.» In his order, he states 


SHA IBAZ KHAN 
v. 
UMRAO PURI. 


Standley, C. J. 


CIVIL. 


1908. 


SHAHBAZ KHAN 
Ue 
UMRAO PURL 


Stanley, C. J. 


150 ° HIGH COURT. i [A. L. Í. R 


as follows :—“ It appears that the Hindus far out-number the 
Mahomedans. I find there ate other villages in this tkana- 
circle, where slaughter never takes place, and where it would be 
strongly objected to, at Bilsi itself for instance. There is in fact 
a general-understanding that it should only be allowed in places, 
where it has been customary. For these reasons, I forbid it in 
Behta Gushain.” The following, also appears in the.order, 
“ As there is some ill-fegling over the matter,a copy of this 
order is to go to the Sub Divisional Magistrate, with a view to 
proceedings under section 107 of the Cede of Criminal - 
Procedure. Ifany action is taken, the leaglers of both sides 
should be bound over; but as the Mahomedans are in the 
wrong, no security, more than is absolutely necessary, should 
be taken from the Hindus.” 


Although this order purports to have been passed under 
section 107, itis clear that it was not an order under that section. 
Whether indeed it is anything more than mere brutum fulmen, 
itis difficult to say, but whatever it be, it is clear that the 
members of the Mahomedan community in the village of 
Behta Gushain cannot. slaughter kine, except at the risk of 
criminal proceedings. The order of the Magistrate was con- 
firmed by the Commissioner, on the 18th of February, 1904. 


The plaintiffs, feeling aggrieved at the prohibition of the 
exercise of what they conceive to be their legal rights, insti- 
tuted the suit out of which this appeal has arisen. The 
defendants took defence and denied the right claimed by the 
plaintiffs, and put forward the case that there was no custom 
of slaughtering or sacrificing cows in their village, and that the 
plaintiffs were not competent to do anywhere, in the village, 
any act which might be injurious or annoying to the defendants 
or repugnant to their religious feelings. They also denied 
that a suit of the kind was cognizable in the Civil Court. 


The learned District Judge decided this last issue in favour 
of the plaintiffs, and we think rightly. The right claimed was, 
as he said. a right of a substantial and valuable nature, and 
not of the nature of a right to a mere dignity or privilege 
unconnected with fees or emoluments, such as were dealt 
with in the cases to which he referred. He, however, dismissed 
the plaintiffs’ claim on the ground, that they had failed to prove 


that they had continuous slaughtered kine for consumption. at 
æ ig i i 
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the slaughter house tn the village or had continuously tn observ- 
ance of the sacrifice of kurbani killed kine on the Id-ul-zuha in the 
slaughter house or in their houses. The burden of proving such 
custom he laid upon the plaintiffs, and dismissed the suit. He 
further found that the plaintiffs could in no case be entitled to a 
declaration, as against the world, ofa right to slaughter cattle. 


The appeal before us was ‘then preferred, and the main con- 
tention advanced on behalf of the appellants is that the court 
below was wrong in holding thet the suit was based on custom 
alone ; that independantly of any custom, every Mahomedan 
has aright to do “ll lawful acts within and upon his own 
property and, if any one interfere with the exercise of his 
legal rights, to obtain from the court a declaration of such 
rights that the killing of cows on their own land, not being an 
unlawful act, the plaintiffs were entitled toa decree, irrespective 
of any custom and further that the court below was wrong in 
holding that the relief sought was claimed against the whole 
world, and could not be granted as against the defendants alone. 


Now upon the main question, we should in the first place 
premise that the slaughter of cattle under certain circums- 
tances would be a public nuisance, and it might also be 
obnoxious to rules and regulations lawfully promulgated for 
observance, in a town or village, and further that kine must 
not be slaughtered in such places or manneras to bea 
nuisance or in contravention of any such rules and regulations. 
We may also say that it is in the highest degree desireable 
that the members of the different religious persuasions, who 
are to be found in this country, should in the observance of 
their religious ceremonies, as well as in the exercise of their 
lawful rights, show respect for the feelings and sentiments of 
those belonging to different persuasions and avoid anything 
calculated to irritate the religious susceptibilities of any class 
of the community. But when a question in which the ordi- 
nary rights of property are involved comes before us, we must 
before we can allow those rights to be infringed, endeavour to 
find the existence of some principle or rule of law justifying 
a ruling that the wishes or susceptibilities of individuals can 
be allowed to over-ride such rights. Acts calculated to offend 
the sentiments of a class do not necessarily amount to a 
public nuisance. Len non favet votis delictorum. The law 
XX 
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makes no allowance for the susceptibilities of the hyper 
sensative. In our judgment, then, we shall deal simply with 
the broad question whether the right to slaughter kine on 
their own premises by Mahomedans in the village of Behta 
Gushain is illegal. TURNER, C.J. in the case of Muttumira 4. 
Queen Empress (+), observed “a public nuisance is defined 
by the Penal Code as an act* or omission which causes 
any common injury, danger, or annoyance to the public or 
people in general, who dwell or occupy property in the vicini- 
ty or which must necessarily cause obstruction, danger, or 
annoyance to persons, who may have occa8ion to use any pub- 
lic right. It is obvious from the language of the Act that it 
was not intended to apply to acts or omissions calculated to 
offend the sentiments ofaclass. Inthis country, it must often 
happen that acts are done by the followers of a creed, which 
must be offensive to the sentiments of those who follow other 
creeds.” In the case of Queen Empress v. Byramsi Edalsi (*), 
an accused appealed against his conviction of an offence, under 
section 268 of the Indian Penal Code, in having cut up on his 
verandah, meat which was to be cooked for a dinner party, 
exposing it to the sight of persons passing along the road, 
among whom were some Jains, whose temple was close by. 
The Magistrate had found the accused guilty of committing 
a public nuisance on the ground that he had done an act by 
which several persons who were Jains were much annoyed, 
they having a great repugnance to the taking of life, under 
any circumstances. The conviction was set aside by BIRD- 
WOOD and PARSONS, JJ., who in the course of their judgment 
observed that the annoyance complained of “neither did nor 
could cause any sensible or real damage. It was an annoy- 
ance merely by reason of its hurting the feelings of the Jains, 
who have a repugnance to the killing of animals. It was 
thus of the nature of a sentimental grievance, which could be 
felt only by persons holding certain views as to the killing of 
animals.” In the case of Queen-Hmpress v. Zakhinddin (8), 
certain Mahomedans had been convicted on a charge of 
having, for a religious purpose, killed and cut up two cows, 
before sun-rise in a private compound, partly visible from a 
public road, the killing of one cow being witnessed by a 


(1) [1884] L L. R, 7 Mad, sot. (2) [1887] I. L. R., 12 Bom., 437. 
(3> [1887] I. L. R, to All, 44 
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Hindu. It was held by BRODHURST, J. on an application 
for revision of the order of conviction passed by the Magis- 
trate under section 290 of the Indian Penal Code, that the 
circumstances proved did not amount to the commission of a 
public nuisance as defined in section 268 of the Code. Fur- 
ther in the case of Queen Empress v. Iman Ali and another (*), 
it was held by a Full Bench of this High Court that a cow 
was not “an object within the meaning of section 295 of the 
Criminal Procedure Code,” and that the slaughter of a cow 
was not an offence under that section. The decision in 
Romesh Chunder Sannyal v. Hiru Mondal (5), is to the same 
effect. 


In an earlier case in the Calcutta High Court, namely, 
Flajee Mashur Ali and others v. Gundownee®* Sahoo (*), the 
legality of an order passed by a Deputy Magistrate in a pro- 
secution under section 521 of the Criminal Procedure Code, 
then in force, in which he treated the slaughter of cattle as a 
nuisance and ordered its discontinuance within a private en- 
closure belonging to some Mahomedans was considered. 
KEMP and GLOVER, JJ., held that although the act complained 
of might be shocking to the prejudices of Hindus, it could not 
properly be regarded as a nuisance, and that at any rate the 
act being done in a private place and not on a thoroughfare, 
it could not be dealt with under section 521. In the course 
of their judgment the learned Judges say “that Hindus 
should object, with all their strength to the killing of cows in 
an enclosure within a few yards of their dwelling, is natural 
enough, but this would not make such killing a nuisance in 
the legal sense of the term. The animals were sacrificed 
within a walled enclosure, no one could see the process from 
the outside and it is not alleged that the-sacrifices were made 
occasion for noisy or riotous demonstration which could affect 
the comfort of the neighbours. It was simply and solely a 
matter of religious feeling. The complainant had no objec- 
tion to other animals being sacrificed within the enclosure in 
question, he even suggested that the petitioners might kill 
sheep or camels there if they liked, what he objected to was 
the slaughter of the sacred cow.” 

(4) [1888] L. L. R., 10 All, 150. (5) [1890] I. L. R., 17 Cal., 852. 

(6) [1882] 25 W. R. 72 ° 
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The same question came before a Bench of this Court in 
second appeal No 1028 of 1881, in the case of Raghuber Dyal 
and others v, Ameeran Jahan (unreported). In that case the 
respondent Ameeran Jahan brought a suit for a declaration 
of her right to offer a cow in sacrifice annually, on certain days 
within the enclosuie of her house and notwithstanding an order 
of the Deputy Magistrate forbidding the sacrifice, a decree was 
passed in her favour, whereby fhe defendants were restrained 
from interfering with the sacrifice of an [dulzuha victim of any 
kind on the premises of the plaintiff duringethe roth, 11th and 


- 12th days of the month of Zilhij, provided that the sacrifice 


should be completed within the inner quadrangle of the 
house, and that from the commencement to the completion of 
the sacrifice the Suter doors of the house should be kept closed, 
and provided also that the decree should have no effect as 
against any rule or regulation of the Municipality of Shah- 
jahanpur, the town in which the parties resided, which might 
thereafter be promulgated regarding Idulzuha sacrifices in 
genera]. The decision of the learned officiating Judge was 
affirmed by BRODHURST and TYRRELL JJ., on the 4th of May 
1882. 


In view of these authorities it appears to us indisputable that 
under certain limitations the slaughtering of kine by Mahome- 
dans is not illegal. It isthe legal right of every person to 
make such use of his own property as he may think fit, pro- 
vided that in doing so he does not cause real injury to others 
or offend against the law even though he may thereby hurt 
the susceptibilities of others. The learned District Judge was 
wrong in our judgment in holding, that the onus lay upon 
the plaintiffs appellants, of proving the existence of a custom 
allowing the slaughter of kine in their village. The right 
claimed is one to which they are legally entitled irrespective 
of custom, and it is only when they abuse the right that its 
exercise can be interfered with. 


We, therefore, allow the appeal, set aside the decree of the 


court below and give a decree to the plaintiffs declaring that 


they have the right which they claim namely to slaughter cows 
in the Masbah belonging to them in Behta Gushain for daily 
consumption as also for consumption at festivals, and in their 
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houses for the purpose of sacrifice provided that in the exercise 
of such right they do not commit a nuisance or offend any 
rule or regulation lawfully promulgated and applicable to that 
village. We also grant an injunction restraining the defendants 
from interfering with the rights of the plaintiffs appellants 
as above declared. The defendants respondents must pay the 
costs of this appeal as also the costs in-the court below. 


X ° - Appeal decreed. 
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Penal Code (Act XLV of 1860), section 338— Operation for cataract 
falure of operation— negligence. 


When an accused in good faith performed an operation upon a 
woman with her consent for cataract according to the recognised 
method of Indian eye surgery, the result of which was that she lost 
her eyesight, 4e//7 that he was not guilty of an offence, under section 
338 of the Indian Penal Code. 


CRIMINAL REFERENCE by Mohammad Ali Esq., Sessions 


Judge of Mirzapur, recommending that the conviction and 
sentence, passed upon the accused, may be set aside. 


The material facts appear from the judgment. 
The following judgment was delivered by 


AIKMAN, J.—This case has been referred by the learned 
Sessions Judge of Mirzapur, with a recommendation that the 
conviction of one Suraj Bali of an offence under section 338 
of the Indian Penal Code and a sentence of fine passed there- 
on should be set aside. 


After hearing the learned Counsel for the accused and the 
learned Assistant Government Advocate for the Crown, I am 
of opinion that the conviction can not be sustained. It appears 
that the accused operated on an old woman named Basantia 
for cataract and the result of the operation was that she lost 
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the sight of the left eye. The Magistrate found that the 
operation was performed with the consent of Musammat 
Basantia; that it was performed in good faith for her benefit, 
and that the operation is the recognised Indian method of 
treatment of cataract. Section 338 renders punishable any 
one who causes grievous hurt, to any person by doing any 
act so rashly or negligently as to endanger human life or the 
personal safety of others. | 

In my opinion on the facts found, the accused’s act does not 
fall within this section. The operation which he performed 
is a recognised method of Indian eye surgery. Six witnesses 
were Called by the accused who stated that he had success- 
fully treated them for cataract. Undoubtedly the operation is 
attended with*some degree of risk, a risk which is apparently 
much greater than attends an operation for cataract after the 
English method. Even this latter method is not always 
successful. In his cross examination, the Civil Surgeon said :— 
“Last year, I had 79 cases in which I had one failure; there were 
some failures.” 


It may be that the complainant has a remedy in the 
civil court against the accused, if he treated her negligently, 
but in my opinion, the evidence does not prove that he com- 
mitted any criminal offence. 

I accept the recommendation of the learned Judge and 
quash the conviction of Suraj Bali, under section 338 of the 
Indian Penal Code and the order of fine; the fine, if paid, will 
be refunded. 


Conviction quashed. 
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Code of Criminal Procedure (Act y of 1898) section 271— Statement 
not recorded—Procedure. 
€ 


Section 271 of the Code of Criminal Procedure provides that when 
the court 1s ready to comgmencga trial, it shall read out and explain the 
charge to the accused and record his plea of guilty o1 not guilty. When 
the Sessions Judge does not record any plea, he does not comply with the 
provisions of the section. When an accused instead of pleading guilty 
makes a long and rambling statement more or less admitting his guilt, the 
Jfidge ought to record a plea of not guilty and proceed to try the case. 
Queen Eniprees y. Bhadu, I. L. R., 19 AlL, 119 referred to. 


, CRIMINAL APPEAL from an order of Additional Sessions 
Judge of Aligarh. 


The material facts appear from the judg ment. 


The appellant was not represented. 
W. K. Porter (Assistant Government Advocate), for the 
Crown. 


The judgment of the Court was delivered by 


RICHARDS, J.—The appellant Musammat Deoki has been 
sentenced to transportation for life by the Additional Sessions 
Judge of Aligarh. The learned Sessions Judge says that 
he convicted the appellant on her plea of guilty. There is no 
doubt that the statement made by the appellant before the 
committing Magistrate would have amounted to a plea of 
guilty, or perhaps it would be more correct to say that 
she might be convicted of murder on this statement. In our 
judgment, the learned Judge has not paid, the attention which 
he ought to have paid to the provisions of section 271 of the 
Code of Criminal Procedure. That section provides that 
when the court is ready to commence a trial, and the accused 
is brought before it, the charge shall be read out in court and 
explained, and the accused shall be asked whether he is guilty 
of the offence charged or claims to be tried. If he pleads 
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guilty, the plea shall be recorded and he may be convicted | 
thereon. In the present case, the learned Sessions Judge has 
not recorded any plea of guilty. He has not recorded even 
the exact word, which the accused used when called upon to 
plead. Asa result, the learned Judge has neither on his own 
responsibility recorded a plea of guilty in so many words, nor 
has he recorded the words used,by the accused, which would 
have enabled this Court to judge whether or not the plea 
amounted toa plea of guilty. This is not the first- case in 
which we have had to call attention to the neglect to comply 
with the provisions of section 271 {we go not refer to the 
learned Judge who tried this case). In cases where 
the accused, instead of pleading guilty in the words of the 
section, makes a long rambling statement more or less admit- 
ting guilt, it sould be much safer if the Judge recorded-a 
formal plea of not guilty, and proceeded tg try the case in the 
ordinary way, recording the evidence. We may here refer to 
the case of Queen-Empress v. Bhadu (1). In the petition of 
appeal in the present case, the accused, while admitting that 
she fell into the well with the child” in her arms, says that it 
was unintentional. This would have amounted to a plea of 
not guilty. We think it safer in the present case to set aside 
the conviction and seateics, and order the appellant to be 
retried. | 


Retrial ordered. 
(1) [1896] I. L. R., 19 All, 119, 
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Penal Cote (Act XLV of 1860), section 430—Mischief—Canal Act ik 
(VII of 1873), section 70. KNOX, J 


When the accused cut the azri on the borders of the candi distri- 
butary, and through the gap thefs made turned off the water from 
the distributary to their fields, they were not guilty of committing 
muschicf but were gailty of an offence, under the Canal Act. 


CRIMINAL REVISION against an order of J. H.- Cumming 
Esq., Additional Sessions Judge of Aligarh, affirming an 
order of Pandit Ram Prasad Tewari, Magistrate. 


+ 


The material facts appear from the judgment. 
` B. E. O Conor (with him G. W. Dillon), for the applicants. 


W. K. Porter (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 
KNox, J.—Taj-ud-din, Abdul Wahid and Najm-ud-din Knox, J. 
have been convicted of an offence, under section 430, Indian 
Penal Code, and each of them has been sentenced to rigorous 
imprisonment for six months. The evidence on the record, 
which is not disputed, establishes that the accused cut the 
patri on the borders of the canal distributary, and through the 
gap thus made turned off the water from the distributary to 
their fields. It is contended that this act falls within section 
7o of Act No. VIII of 1873, and not within the four corners of 
section 430, Indian Penal Code. One essential element of an 
offence, under section 430, vis., that by the act done a diminu- 
tion of the supply of water for agricultural purposes is caused 
or likely to be caused is not proved. This plea appears to me 
to be a good one. IĮ alter the conviction from a conviction, 
under section 430 to a conviction under section 70 of Act 
No. VIII of 1873, and I reduce the sentence to a sentence of 
one month’s rigorous imprisonment upon each of the appli- 
cants. Any imprisonment undergone by the petitioners will 
be deemed part of the sentence passed, under section 70 of Act 


No. VIII of 1873. 


Conviction altered. 
* Cr. R. 11 of 1908.. 
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Lebruary 3. NEGI PUR'AN SINGH.* 
BANER]JI, J. Appeal— Decree upon award passed upon a private arbitration— Code of 
RICHARDS, J. Civil Procedure (Act XIV of 1882), sections 522, 520. 

When a matter 1s referred to arbitratiog, without the intervention 
of a court and a decree is passed upon the award made by the ar- 
bitrators, no appeal lies against such a decree, except in so far as it is 

: in excess of or not in accordance with the award. Mustafa Khan 
v. Phulja Bilt, L-L. R, 27 All, 526 not followed. 
FIRST APPEAL from a decree of Subordinate Judge of 
Dehra Dun. 
Sital Prasad Ghose, for the appellant. 
Sundar Lal for the respondent. 
The judgment of the Court was delivered by 
Banerji, J. BANERJI, J.—This appeal arises out of a suit brought under 


the provisions of section 525 of the Code of Civil Procedure, 
for the filing of an award made by an arbitrator, appointed 
without the intervention of a court. The parties referred 
their disputes to the arbitration of an arbitrator, on the 25th 
of January, 1904. The arbitrator made his award, on the 2oth 
of October 1904. Objections were raised on behalf of the 
appellant, in regard to the award which were overruled, and 
the court ordered the award to be filed and made a decree 
in accordance with it. From this decree the present appeal 
has been preferred. A preliminary objection is taken on 
behalf of the respondent to the effect that no appeal lies, 
In our judgment, this objection must prevail. Section 526 
of the Code of Civil Procedure provides that if no ground 
such as is mentioned or referred to in section 520 or section 
521 be shown against the award, the court shall order it to 
be filed, and such award shall take effect as an award made, 
under the provisions of Chapter XXXVII. As soon, there- 
fore, as the court orders ùn award to be filed, the provisions 
* *F, A. 276 of 1905. 
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of section 522 become applicable. One of those provisions 
is that on a judgment being given by the court, a decree 
shall follow, and no appeal shall lie from such a decree, ex- 
cept in so far as the decree is in excess of or not in accordance 
with the award. It is admitted that the decree in the present 
case is not in excess of the award. It is further admitted 
that if the decree in the present case had been a decree in a 
suit, which the parties had referred to arbitration through the 
intervention of the court, no appeal would have lain. But it 
is contended that there is a difference between such a case and 
a case in which a reference is made, without the intervention of 
a court. We fail to see that any such distinction exists. As 
we have said above, according to the provisions of section 526, 
when a court orders an award to be filed, section 522 must 
apply, that is tosay, a decree must be made, on judgment being 
pronounced by the court; so that if this decree be not in excess 
of the award or does not vary the award no appeal would lie. 
We have been referred by the learned vakil for the appellant 
to the case of Mustafa Khan v, Phulja Bibi (*). In that 
case, a Bench of this Court entertained an appeal under similar 
circumstances, but the question, whether an appeal lay or 
not, does not appear to have been raised, and it certainly 
was not decided. We are, therefore, unable to regard that 
case as an authority for the contention thatin the case of 
a private arbitration when a decree is made by a court in 
accordance with the award, an appeal lies. We, accordingly, 
allow the objection, and holding that no appeal lies, dismiss 
the appeal with costs. , The objection preferred under section 
561 of the Code of Civil Procedure necessarily fails. We 
dismiss it. 

Appeal dismissed, 

(1) [1905] I. L. R., 27 AIL, 526 
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Evidence Act (/ of 1872); section 91—Promissory note, loss of—proof o) 
congents. 


Where a plaintiff bases his cause of action on a promissory note, 
which he alleges had been lost, he cannot prove the contents, unless 
he succeeds in proving the loss of the document, apart from the note 
in which the contract was recorded Aanarst Prasad x. Fagl Ahmad, 
I. L R. 28 All, 298 distinguished. 

FIRST APREAL against the order of A. Kendall Esq., 
Additional Judge of Meerut, reversing a decree of Saiyid 
Jawad Husain, Additional Munsif of Meerut. 


Suit for money. 


The material facts appear from the judgment. 


The court of first instance dismissed the suit, but the lower 
appellate court reversed the decree. 


Defendant appealed. 

S. C. Chaudhari (for S. C. Banerji), for the appellant. 

Te Bahadur Sapru, for the respondent. 

The judgment of the Court was delivered by 

AIKMAN, J.——This is an appeal from an order of remand. 
The plaintiff respondent sued to recover from the defendant 
appellant the sum of Rs. 341 principal, and interest due from 


the defendant on a note of hand, dated the 8th of August, 
1902, also for a sum of Rs. 9 separately borrowed. 


The note of hand was not produced. The plaintiff, in his 
plaint, makes a statement which, if proved, would have justified 
him in giving secondary evidence of the contents of the note. 
The court of first instance found that loss of the promisory 
note had not been proved, and dismissed the suit. On appeal, 
the learned Additional Judge, without deciding whether the loss 
of the promissory note had been proved, held that it was open 
to the plaintiff to give oral evidencee of the debts. Itis 
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possible as held in the case of Benars: Prasad v. Fasal Ahmad 
(1), that if a plaintiff lends money to defendant, and as security 
for the loan takes a promissory note, it may be open to him to 
‘give evidence a/iundi to prove the consideration even if the 
note be not admissible in evidence. Here the suit is on the 
promissory note, and it seeks to recover the interest set forth 
in the promissory note. 


In our opinion, section QI of the Evidence Act applies, and 
the terms of the loan could not be in this case proved, 
except by production of the document in which those terms 
are recorded, or by secondary evidence of its contents, assuming 
secondary evidence to be admissible. 


In our opinion, the remand, made by the court below, was 
not justified. The learned Additional Judge. should, with 
reference to the grounds of appeal before him, himself examine 
the evidence, and if in his opinion, the loss of the note is 
proved, he should admit secondary evidence of the contents 
of the note, and of the amount, if any, due under it. We allow 
the appeal, and setting aside the order of the court below, 
remand the case to that court with directions to re-admit the 
appeal, under its original number in the register and dispose 
of it on the merits, with reference to the above observations, 
Costs here and hitherto will abide the result. 


Appeal decreed. 
(1) [1906] I. L. R., 28 AIL, 298. 


JANKI PRASAD SINGH 
TOMVSHS 


BALDEO PRASAD TIWARI AND OTHERS” 


Contract Act (IX of 1872), section 69, 7o—Fictitious assignee of judgement- 
debtor—Rieht to make payment. 


In order to get the benefit of section 69 of the Contract Act, the 
party making a payment on behalf of another, before he can recove) 
the amount so paid, must show that he had an interest in making 
the payment. Ram Tahal v. Biseswar Lal, L R, 2 L Ay 13; 
Chedda Laly Bhagwan Das, L L. R, 11 All, 234 followed. 


A fictitious assignee of mortgagee iights from a judgment-debtor 
has not such an interest in discharging a debt as would give him 
the benefit of sections 69, 70 of the Contract Act. 
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SECOND APPEAL against the decree of R. L. H. Clarke 
Esq, District Judge of Gorakhpur, confirming a decree of 
Babu Ladli Prasad, Munsif of Deoria. 


Suit to recover a sum of money. 


The facts of the case are as follows :— 

On 19th August, 1900, one Baldeo Prasad executed a sale- 
deed in favour of plaintiff, of his mortgagee rights over certain 
landsin mauza Khampur. Bhjkhari Teli, who had a money 
decree against Baldeo Prasad and others, in execution of his 
money decree attached the property tragsferred under the 
above sale-deed. The plaintiff objected in the execution 
department, under section 278, but his objection was dismissed. 
The plaintiff then filed a regular suit in the court of the 
Subordinate Judge, under section 283 of the Code of Civil 
Procedure, against both Bhikhari Teli and Baldeo Prasad and 
others, that he was the owner of the mortgagee rights 
transferred by the above sale-deed, and that the same was not 
liable to be sold in execution of his decree against Baldeo Pra- 
sad and others held by Bhikhari Teli. This suit was dismissed. 
There was an appeal to the District Judge, but the ‘District 
Judge upheld the decision of the Subordinate Judge, on the 4th 
February, 1903. On the 18th June, 1903, the plaintiff paid 
Rs. 584-5-0, the money due to Bhikhari Teli under his decree, 
He then brought this suit to recover this sum from Baldeo 
Prasad and others. Thesuit was dismissed by the court below. 


The plaintiff appealed. 

Gulsart Lal (for William Wallach), for the appellant. 

Gobind Prasad(with him M.L. Agarwala)for the respondents. 

The judgment of the Court was delivered by - 

STANLEY, C. J.—We think that the decision of the courts 
below is correct. The plaintiff appellant has been able to 
establish no such relationship existing between him and the 
defendants, as would justify the payment of the money, which 
he now seeks to recover. It has been found by the courts 
below that the assignment made to him of the mortgagee 
rights of the defendants was fictitious and collusive, and 
consequently the judgment creditor of the assignors had a 
right to sell those mortgagee rights in execution of their 
decree. We do not think that section 69 or section 70 of the 
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Contract Act helps the appellants. As regards section 609, a 
party, who makes a payment on behalf of another, before he 
can recover the amount so paid, must show that he had an 
interest in making the payment. Their Lordships of the 
Privy Council, in dealing with the rights of parties making 
payments, observed in the case of Ram Tahal Singh v. 
Biseswar Lal Sahoo and another (1):—‘ It is not in every case 
in which a man has benefited by the money of another, that an 
obligation to repay that monty arises. The question is not 
to be determined by nice considerations of what may be fair 
and proper, accofding to the highest morality. To support 
such a suit, there must be an obligation expressed or implied 
to repay. It is well settled that there is no such obligation 
in the case, of a voluntary payment by A of B’s debt.” Now 
in this case, in view of the facts which have been found by the 
courts below, we can not discover that there was any obliga- 
tion either expressed or implied on the part of the appellant, 
to pay the debt of the respondents. The case, therefore, does 
not fall within the purview of section 69 of the Contract Act. 
Nor does it, we think, fall within section 70. In the case of 
Chedda Lal v. Bhagwan Das (*), it was held by a Bench of this 
Court that by the use of the word “lawfully ” in section 70 of 
the Contract Act, the legislature had in contemplation cases, 
in which a person held such a relation to another as either 
directly to create or as would justify the inference that by 
some act done for another person, the person doing the act 
was entitled to look for compensation to the person for whom 
it was done. In his judgment, STRAIGHT, J.—observed “If 
the plaintiffs, as mere volunteers, chose to put their bonds into 
their pockets, and to pay a sum of money, not for the defendants 
but for themselves, that was their own look out and they can 
not now claim the benefits of section 70.” We think upon the 
facts, therefore, that the payment made by the appellant was a 
purely voluntary payment and possibly was made as is sug- 
gested by the courts below with some sinister object, we 
dismiss the appeal with costs, including fees in this court on 
the higher scale. 

Appeal dismissed. 


(1) [1875] L R21 A13 ° (23) LL Ry rr All, 234 
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February, 18. THE SECRETARY OF STATE FOR INDIA* 


BANERJI, J Land Acquisition Act (1 of (894), section 49 —Land for the full and unin- 
RICHARDS, J. paired enjoyment of the house —svhen a part of the house. 


Whether or not land is or 1» nol icasonably required for the full 
and unimpaired enjoyment of the house isa question of fact, depend- 
ing upon the particular circumstances of Sach case. The land, 
which is not a house, manufactory or building m the literal sense, 
and which is nit reasonably required for the full and unimpaired 
use of a house, manufactory or building, cannot be considered as 
part of the hpuse, manufactory or building, within the meaning of 
section 49 of Act I of 1894. 

The Government intended to acquire a portion of the land of the 
plaintiff for municipal purposes. The land to be acquired was at the 
end of a gaiden about 80 paces from the house. e/d, that the land 
was not such as was required for the full and unimpaired enjoyment 
of the house. 

FIRST APPEAL from a decree of L. G. Evans Esq., District 


Judge of Saharanpur. 


The Government intending to acquire a part of the objector’s 
land for the Municipality at Dehra-Dun, for constructing 
a reservoir, issued notice under the Land Acquisition Act. The 
land to be acquired was a portion of the garden in the object- 
or’s house. The objecter put in an objection asking that the 
whole of the house and lands adjoining should be acquired as 
the acquisition of a part would interfere with his reasonably 
enjoying the rest. The Collector referred this point to the 
Civil Court. The District Judge inspected the locality, and 
came to the conclusion that the objection was not valid, as the 
plot to be acquired was at the end of the garden of Lala Nita 
Ram, and it was about 80 or 90 paces from his house. 


The objector appealed. 
Sundar Lal, for the appellant, contended that under section 


49 of the Land Acquisition Act, the Government was bound 
to take the whole. 


[BANERJT, J. The house means building. ] 
* F. A. 43 of 1906, e 
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The word was used in the same sense as it was used in 
the English Lands Clauses Consolidation Act, 8 vic. 1845, 
ch. 18, section 92 which rans as follows :— 


No party shall, at any time, be required to sell or convey to the 
promoters of th2 undertaking a part only of any house or other building 
or manufactory, if such party be willing and able to sell and convey the 


whole of ıt. 
Major General Thomason v. The Collector of Naini Tal, [1898]A. W. N., 85. 


a 
A garden, attached to the house, was appurtenant to the 
house, and the house and the garden must be acquired to- 
gether. 


[Richards, J.—I take the English authorities to decide 
that when the land is closely connected to the house that if a 
strip is acquired, the house cannot be enjoyed as it used to be 
enjoyed before that time. ] 


There was a presumption that a garden appurtenant to a 
house was a part of the house, and it was for the Crown to 
show that the portion proposed to be acquired was not required 
for the reasonable and unimpaired enjoyment of the house. 


(Banerji, J—We have to consider whether the portion 
acquired would interfere with the reasonable and proper enjoy- 
ment of the house. | 


Khatrati Laly. The Secretary af State for India, [1889] I. L. R., 11 All, 378. 
Cole v. West London Ry. Co., [1858] 28 L. J., Ch., 767. 


The English Law had not been altered by the Indian 
Land Acquisition Act. The proviso requires the court to have 
regard to the fact whether the portion proposed to be taken 
was reasonably required for the unimpaired use of the house. 
If the Crown succeeded in showing that it was not so re- 
quired, the court would not direct it to acquire the whole of 
the house and the garden. 


A. E. Ryves, for the respondent, contended that the onus 
was on the appellant to prove that the acquisition of the land, 
sought to be acquired, would interfere with reasonable enjoy- 
ment of the house. No such proof having been given, the 
case failed. . 


The judgment of the Court was delivered by 
XXII 
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RICHARDS, J.—This is an appeal from a decree of the District 
Judge of Saharanpur, upon a reference to him, under section 
49 of the Land Acquisition Act. The Government were 
acquiring, under the powers conferred by the Act, a small 
piece of land at the end of a garden, occupied by Nita Ram. 
We expressly refrain from any expression of opinion as to 
the nature of Nita Ram's occupancy. That question is not 
before us. The piece of land is situate at one corner at the 
extreme end of the garden, which is used in connection with 
the house. The appellant contends here, as he clearly con- 
tended before the District Judge, that ina$much as the piece 
of land was part of the garden, it was a part of the house, 
within the meaning of section 49 of the Land Acquisition 
Act, and that fhe owner of the property was entitled to insist 
that. the Government should take the whole house and garden 
and not merely the particular bit of the garden, which was 
necessary for the special purpose, for which the land was 
being acquired. No evidence was offered by either side, but 
the learned District Judge went and inspected the locality 
himself. He clearly came to the conclusion that the parti- 
cular piece of land was not reasonably required for the full 
and unimpaired use of the house, occupied by Nita Ram, 
and in this view, he decided that the Government was not 
bound to take over the entire house and garden. In our 
opinion, once he came to the conclusion, that the plot to be 
acquired was not reasonably required for the full and unim- 
paired use of the house, his decision was perfectly correct. 
A case has been cited to us in support of the contention of 
the appellant, that the entire house and garden should be 
taken. That is the case of KAatratt Lal v. The Secretary of 
State for india (1). In that case, the facts of which differred 
considerably from the facts of the present case, a Bench of 
this Court held, that where the Government were compulsarily 
acquiring certain out-offices in a compound, the owner could 
insist upon their taking the whole. That case, however, 
was decided under Act No. X of 1870, section 55. Section | 
55 of that Act is exactly the same as the first part of the 
Ist sub-section of section 49 of Act No. I of 1894. But sub- 
section I of section 49 of Act I of 1894 contains the following 


(1) [1889] I. L R., 11 All, 378. 
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additional provision :—“ Provided also that, if any question 
shall arise as to whether any land, proposed to be taken under 
this Act, does or does not form part of a house, manufactory 
or building, within the meaning of this section, the Collector 
shall refer the determination of such question to the court, 
and shall not take possession of such land, until after the 
question has been determined. In deciding on such a 
reference, the court shall have regard to the question whether 
the land, proposed to be taken, is reasonably required for the 
full and unimpaired use of the house, manufactory or 
building.” j 

In our judgment, the land which is not a house, manufactory 
or building in the literal sense, and which is not reasonably 
required for the full and unimpaired use of » house, manu- 
factory or building cannot be considered as part of the house, 
“manufactory or building” within the meaning of section 49 
of Act No. I of 1894. Whether or not the land is so reason- 
ably required is a question of fact, depending upon the 
particular circumstances of each case. In our judgment, the 
appeal should be dismissed, and we accordingly dismiss it 
with costs. We direct that these costs should include 
Rs. 100, which we hereby fix as the fee of the respondent’s 
counsel, 


X; Appeal dismissed. 


FAHMIDA KHANAM 
UEFSUS 
JAFRI KHANAM * 


Mahomedan Law—Shia School— Bequest to one heir to the exclusion of 
others—more than one third of the estate. 


A mahomedan testator, governed by the Shia School of law, 
cannot make a valid bequest of all his property to one of his heirs 
to the exclusion of the other heirs, unless the heirs so excluded, 
consent to it subsequent to his death. But the bequest of one third 
of the estate will be valid, if made to one of the heirs, without the 
consent of the other heirs. Cheraghom v. Valia Pudiakel,2 Mad., 
H. C., 350; Keramatul x. Nassan, 2 Morley’s Digest, 120, 
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SECOND APPEAL against the decree of Babu Bipin Bihari 
Mukerji, Judge, Small Cause Court, Cawnpore, exercising the 
powers of a Subordinate Judge, modifying the decree of Babu 
Raj Bihari Lal, Munsif. 


Suit for possession of property. 


The facts are that one Mahomadi Khanam was the owner 
of certain property, that she died on the 3rd October, 1905, 
leaving her husband Husaini, a son Kallu and two daughters, 
the plaintiff and the defendant, as her heirs, that Kallu died on 
31st January, 1906, and Husaini died on thẹ 7th February, 1906. 
The plaintiff sued for possession of half the property, both mov- 
able and immovable, left by her father and mother, The defence 
was that Husaini had transferred the whole property to the 
defendant by aewill, dated the 2nd February, 1906, and that it 
was executed with the consent of the plaintiff. The court of 
first instance held that the will had been executed by Husaini, 
and was not a fictitious will, that it was executed without the 
plaintiff’s consent, and was, therefore, under the Shia Law, by 
which the parties were governed, valid to the extent of one- 
third only. The lower appellate court held that the will, 
having been executed without the consent of the other heirs, 
was altogether void. 

The defendant appealed. 


M. Ishaq Khan, for the appellant, contended that the will was 
valid to the extent of one-third, and that the Shia Law differred 
in this respect from the Sunni Law, and relied upon 

Wison’s Anglo Mahomedan Law, 2nd Edition, p. 468 


AMEER ALI Mahomedan Law, 3rd Edition, Vol 1, p 485. 
BAILLIE’S Digest of Mahomedan Law, Imamia, 2nd Edition, p. 244. 


Hartbans Sahat, for the respondents, submitted that the will 
in clear terms excluded the plaintiff, who was one of the heirs, 
from inheritance, and was, therefore, void. There was no 
difference between the Shiah and the Sunni Law in this 
respect. He relied upon 


Rant Khayjooroontssa v. Mt. Roshan Jehan, Ia R., 31. A., p. 301. 
AMEER ALI Mahomedan Law, vol. I., 2nd Editon, p. 486. 
BAILLIE’S Digest, znd Edition, Mahomedan Law, Imamia, vol. II, 238. 


Ishag Khan was heard in‘reply. 
The judgment of the Court was delivered by 


¢! 
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STANLEY, C. J.—We think that the decision of the lower 
appellate court is correct. It appears to be well settled law 
that a Mahomedan testator, governed, as in this case, by 
the Shia School of law, cannot make a valid bequest of all 
his property to onz of his heirs to the exclusion of the other 
heirs, without the consent of all the heirs, obtained subsequent 
to his death. The lezacy in this case included all the testa- 
tor's property, both movable and immovable, and from the 
will it appsars that he intended to exclude one of his 
daugnters from participation in his estate. The Sunni 
Schools agree in holflinz that a bequest in favour of an heir 
is invalid, but according to the Shia Law, it would seem that 
a testator can leave a legacy to one of his heirs so long as 
that legacy does not exceed one-third of his estate, and that 
such a legacy would be valid without the consent of the other 
heirs. Where, however, the legacy exceeds one-third of the 
estate, it will not be valid to any extent unless the consent 
of all the heirs, given after and not before the death of the 
testator, has been obtained. Mr. Baillie in, his Digest of 
Mahomedan Law, at p. 238, says:—“If a person should 
make a will excluding some of his children from their shares 
in his succession, the exclusion is not valid.” Mr. Ameer Ali 
in his well-known work, at p. 486 of the last edition, observes 
that “the author of the Sharaya has laid down that when a 
testator has excluded one of his children from succession, and 
left the property wholly to others, his direction is entirely 
invalid, and the inheritance will be apportioned among the 
heirs, according to their legal shares.” Again, Sir Roland 
Wilson in his Digest of Anglo-Mahomedan Law, after stating 
the rule that a bequest to an heir (not exceeding the legal 
third) does not require the assent of the other heirs, 
either before or after the death of the testator to render it 
valid, observes :—“ The Shia view is certainly the most easy 
to reconcile with the text of the Koran (II, 178), which 
recommends the believer to ‘bequeath a legacy to his parents 
and kindred in reason’,” and then, referring to the existence 
of the difference between the two Schools and the doubt 
which existed on the question, says :—“ This, however, was 
just before the publication of Raillie’s translation of the 
Sharaya, which places the matter beyond doubt.” In the 
latest work on the subject, namely, the Institutes of Musal- 
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man Law, by Nawab Abdur Rahman, some of the principal 
texts upon the subject and also authorities are quoted at 
page 276 and following pages. The learned author of that 
treatise observes at p. 278 :—“ The alienation of one-third 
to a portion of the heirs will not be legal, without the assent 
of the other heirs, subsequently to the death of the testator, 
because their benefits, already sufficiently secured by the law, 
are not within the reason of the rule on which testamentary 
disposition is established, and’such a bequest would, as the 
certain occasion of family dissension, be opposed to public 
policy.” He refers to the case of Cherachon Vittil Ayisha 
Kutti Umah v. Valia Pudtakel Biatu Umah (*), in which 
the question is discussed. In another case to which he refers, 
namely, that of Keramatul v. Nissan Bibi (?), it was held 
that if a man dispose of his property to his heirs and 
relations, to one more and to another less, or if he omit any 
of his relations, and after his death, the heirs and relations 
agree to the bequest, the will remains valid, otherwise the 
will only remains valid as to the bequest made to strangers, 
and invalid for the heirs and blood relations, who are to 
receive their respective shares, according to Mahomedan 
Law. See also Rani Khujooroontssa v. Roushun Jehan (°). 
In view of the authorities, we think that the decision arrived 
at by the court below was correct, and we dismiss the appeal 


with costs. 
(1) Mad., H. C. Rep., 350. (2) Moiley’s Digest, at p. 120. 
(3) L. R, 3 L A, 291. 
H, S. Appeal dismissed, 
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TIKAM SINGH AND ANOTHER 
VErSUS 
KHUBI RAM AND ANOTHER* 
Lambardar—fower of—granting lease of co-parcenary land—for 
seven years. 

A lambardar has not the general powei without the consent of co- 
sharers, to grant a lease of co-parcenary land beyond such term, as 
the circumstances of particular year or season may require. CAa/iray 
.V Nawala and another, L La R., 29 All, 20 followed Jukta Prasad 
v. Kampta Singh, A. W. N., 1908, p. 277 distinguished. In this 
case a lease for seven years was set aside. 

SECOND APPEAL from the decree of Babu Khetter Mohan 
Ghose, Additional Judge of Aligarh, confirming the decree 
of Babu Banke Behari Lal, Munsif of Hawali Aligarh. 

The plaintiffs respondents sued for a declaration that a lease, 
dated 15th June, 1905, executed by Badam Singh, defendant 
No. 4, dambardar, in favour of defendants Nos. 1 to 3, in respect 
of 160 bighas and 10 biswas cultivatory holding, situate in 
mauza Edalpur, for a term of seven years, is null and void. 
Both the lower courts decreed the claim. 

Defendants appealed. 

Parbati Charan Chatterji, for the appellants. A lambardar 
can grant a lease of co-parcenary land, for-the benefit of the 
co-sharers for a long term. 

Mukta Prasad v. Kampta Singh, [1906] 3 A L. J. R, 655 S. C. 
A. W. N., 1906, p. 277. 

Govind Prasad (with him Gulsari Lal), for the respondent. 
It is found as a fact that the lease was granted for an 
inadequate rent; under the circumstances, the ruling, relied on 
by the appellants, does not apply. 

Chattray v. Nawala and another, [1907] I. L. R, 29 All, 20 S.C, 
3A. L J. R., 639, A. W. N., 1906, p. 257. 

Parbati Charan, in reply, 

The judgment of the Court was delivered by 


STANLEY, C. J.—The suit, out of which this appeal has 
arisen, was brought by the plaintiffs, who are two of the 
co-sharers of a village, to have a lease, executed by the 
lambardar of the village in favour of the defendants, set aside. 
The defendants are also co-sharers of this village. The 
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lambardar and the other co-sharers were all made parties - 


to the suit. The lease was for a term of seven years, and it 
is alleged and has been proved that it was made at an 
inadequate rent. 

The courts below set it aside on, amongst other grounds, 
the ground that a lease by a lambardar for a term of seven 
years under ordinary circumstances could not be supported. 
This is a rule which has been acted upon by this Court for a 
number of years, and was followed by a Bench of this Court 
in the case of Chattray v. Nawala (1) In that case, a 
Bench, of which one of us was a member, held that it was 
reasonable that a manager should have power to make tem- 
porary lettings, but the duties imposed upon him did not seem 
to admit of hjs executing in favour of a lessee, without the 
consent of the co-parcenary body, a lease for a long term of 
years, and then we pointed out that there was nothing to show 
that the exigencies of the season or time when the impeached 
lease was granted required that the grant should be made for 
so long a term as seven years. This decision followed previous 
rulings and is in no way inconsistent with the case of Mukta 
Prasad v. Kamta Singh (*). In that case, it was held that 
a lambardar was competent to execute a lease of land for ten 
years, without reference to other co-sharers, where the land 
would not otherwise be let, and where it was for the benefit 
of the co-sharers that the land should be so let. In his 
judgment in that case, Sir ARTHUR STRACHEY, C.J., observed 
as follows :—“ It appears that this land is of inferior quality, 
and it contained no pacca well for the purposes of irrigation. 
Upon the facts found by the court below, it appears that if 
the lambardar had not executed this lease for ten years, the 
land would not have been cultivated at all, and would have 
yielded no profit to the coparceners.” It will, therefore, be 
observed that the circumstances of that case were exceptional. 
The rule appears to be, as we have stated, that a lambardar 
cannot of himself execute a lease of land beyond such term, 
as the circumstances of the particular year or season may 
require. We, therefore, dismiss the appeal with costs. 


M. L. S. Appeal dismissed. 
(1) [1906] A. W. N., 257. (2) [1906] A W. N., 277. 
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BABU SINGH AND ANOTHER 
VEVSUS, 
BEHARI LAL* 
Hindu Law—Debts—Son's liability for fathers debis—Burden of proof— 
Immorality Antecedent debts. 

Ina suit by a creditor against the sons of a Hindu debtor, the 
burden of proving that the debt was tainted with immorality lies on 
the son. [tis not for the creditor to prove that the debt was con- 
tracted for payment of antecedent debts or that the family stood 
in need of money, and that the debt was taken for such necessity. 
Maharaj Singh v. Balwant Singh, I. L. R, 28 All, 508, not 
followed. Debi Dat v. Jado Rat, I. L R., 24 AIL, 459, followed. 
General evidence of the profligacy of the father is not sufficient to 
exonerate the sons of the debtors from their pious duty to pay their 
father’s debts. 

FIRST APPEAL from the decree of Sheikh Maula Bakhsh, 
Subordinate Judge of Moradabad. 


This was a suit for sale on eight different mortgages, 
executed on various dates for various sums. The first was 
executed by Rup Singh and Mahtab Singh, who were brothers, 
and were joint. The second and fourth were executed by 
Rup Singh and Musammat Indar Kuar—the mother of these 
two persons. The third was executed by Rup Singh, Mahtab 
Singh, and Indar Kuar. The fifth and sixth were executed 
by Mahtab Singh and Inder Kuar, and the seventh and eighth 
were executed by Mahtab Singh alone. Plaintiff prayed for 
sale of the property, mortgaged in each bond for its satisfac- 
tion. The defendants to the suit were two minor sons of 
Rup Singh, who were the sole appellants in the appeal, and 
the son of Mahtab Singh, who was also a minor. Their 
defence was that the debts, taken by their fathers, were 
incurred for immoral purposes, and they were not bound 
to pay the same. The Subordinate Judge decreed the suit. 


Defendants (sons of Rup Singh) appealed. 


W. Wallach, for the appellant discussed the evidence 
and urged that the plaintiff was bound to show that the 
debts in question had becn taken by Rup Singh and 
Mahtab Singh either for paymefit of antecedent debts or for 
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such purposes that their sons would be under a pious obliga- 
tion to discharge them and the plaintif had failed to show 
that. He relied on 

Maharaj Singh v, Balwant Singh, [1906] I. L. R., 2b All, 508 

Te; Bahadur Sapru (with him Sundar Lal), for the 
respondent, submitted that the case in I. L. R., 28 All, was 
not consistent with the law as laid down by the Privy Council 
or by the Allahabad Court and other Indian Courts in a long 
array of cases. Moreover the” judgment in 28 All, on this 
particular question was odzter. So far as the question of onus 
was concerned, there was no distinction In principle between 
the case of a creditor suing to enforce his debt, and that of a 
son suing to recover his ancestral property from a creditor of 
his father, who had purchased it in execution of decree, passed 
on his debt. On principle, the creditor, who was a stranger to 
the family, could not be and should not be expected to prove 
that his debtor was not an immoral man or that his debts 
were not taken for immoral purposes. The son should be 
the best person to prove that his father was immoral or that 
he took a loan for immoral purposes. He cited 

Hanuman Singh v. Gaura, [1884] 1. L. R., 6 All, 193, 

Chintamannan v. Kashi Nath, [1889] 1. L. R, 14 Bom., 320. 

Kishan Lal yv. Garuruddhwaza, (1899) I. L. R., 21 All, 238. 

[RICHARDS, J.—Suppose a Hindu son sues, immediately after 
his father contracts a loan, that the loan has been taken for 
an immoral purpose, how would the ruling in 28 All, affect 


such a case]. 

According to that case, the property not having yet passed 
out of the hands of the family, the son would not be bound 
to prove immorality, but it would be for the creditor to estab- 
lish that the debt was taken for a moral purpose. It was 
obvious that this could not be correct law. The case in 


Jamna v. Nain Sukh, [1887] 9 All, 493. 

was wrongly decided, and it was practically overruled by 
Nanomi Babuasin v. Modhun Mohun, |1885] LL.R., 13 Cal, P.C. 
Badri Prasad yv. Madanlal, |1893] I. L. R., 15 AIL, 75. 
Bhagbut Pershad v. Girja, [1888] L L. R, 15 Cal, 717. 
Deti Dat v. Jado Rai, [1902], 24 All, 459. L L R, 

The case in 21 All., 238, was exactly a case like the present. 
It was also a suit by* a creditor to enforce his mortgage 
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against the debtor. It was quite consistent with 28 All, 
The ruling in that case was also opposed to a dictum of 
STANLEY G Toin 

Karan Singh x Bhup singh, [1905] L L.R., 27 AlL, 16. 

He then contended (after discussing the evidence) that 
evidence of general immorality was not sufficient. It should 
be proved by the son that the debts were taken for immoral 
purposes, and the creditor knew it. He relied on 

Hanumansineh w. Gaura, [1884] L L. R., 6 All, 193. 
Kishan Lal v.eGaruruddhwaya, [1899] 1. L R., 21 all, 238. 

W. Wallach, in reply, contended that the creditors duty 
was to show that either the debts were entered into for the 
benefit of the family, or that he made such enquiries that the 
result of such enquiries would have led # reasonable and 
prudent man to believe that the money was required for the 
benefit of the family or for legal antecedent debts, when 
it would be the duty of a Hindu son to discharge it. 

[BANERJI, J—In my opinion, the remarks of the Judges 
on this point in 28 All, are oézfer, and they are against the 
considered judgment in 21 All.] 


He submitted that the remarks in 28 All., were not an oét¢er, 
and should be followed. 


[BANERJI, J.—There is a long history of cases of this class. 
The case in 7 All, was wrongly decided. The only note 
of dissent from the established rule seems to have been 
sounded in 28 Al] 


The judgment of the Court was delivered by 


BANERJI, J.—The suit which has given rise to this appeal 
was brought by the respondent to recover money, due upon 
eight mortgage bonds, by sale of the property, hypothecated 
in each bond. There were two brothers, Rup Singh and 
Mahtab Singh, who formed members of a joint Hindu family, 
A portion of the family property was recorded in the name of 
their mother, Indar Kuar, and for this reason, she joined her 
sons in executing some of the bonds, Of the eight bonds in 
suit, two were executed by Mahtab Singh alone, two by 
Mahtab Singh and Indar Kuar, one by Rup Singh and 
Mahtab Singh, another by Rup Singh and Indar Kuar, 
another by Rup Singh, Mahtab Singh and Indar Kuar, and 
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one by Rup Singh and Indar Kuar. Rup Singh and Mahtab 
Singh being dead, the suit was brought against their sons, who 
disputed the claim mainly on the ground that the debts, in 
respect of which the eight bonds were executed, had been 
incurred by Rup Singh and Mahtab Singh, for immoral pur- 
poses, and that the interests of the sons in the family property 
were not, therefore, liable. This ‘plea was over-ruled by the 
court below, which was of opinion that it had not been proved 
that the debts were tainted with immorality. That court 
accordingly made a decree in favour of the plaintif. It is 
admitted that the decree as framed is not strictly accurate. 
It purports to direct the sale of all the property mortgaged in 
all the eight bonds, for the total amount secured by those 
bonds, whereas the property, mortgaged in each bond, was 
liable only for the amount of that bond. This is what the 
plaintiff claimed in his plaint. The learned advocate for the 
respondent concedes that in this respect the decree of the court 
below must be varied. 


The present appeal has been preferred by the sons of Rup 
Singh alone. The son of Mahtab Singh has submitted to the 
decree. It ts contended, on behalf of the appellants, that it 
has been established that the debts in question were incurred 
for immoral purposes, except the amount of one bond, namely, 
that for Rs. 4oo-,dated the 25th of March, 1898. In regard to 
the amount of that bond, it has been shown that it was bor- 
rowed for payment of Government revenue which was actually 
paid, and Mr. Wallach fairly concedes that as regards this 
bond, he can urge nothing on behalf of the appellants. 


As for the last four bonds which were executed by Mahtab 
Singh, and to two, of which his mother Indar Kuai was a party, 
the son of Mahtab Singh has taken no exception, but as said 
above, the decree must be varied to this extent that it should 
direct that the amounts of those bonds should be recovered by 
sale of the property, hypothecated in each of them, so that 
when the decree is so varied, the appellants will have no 
reason to complain. 


There remain then, the bonds, dated the 5th, of June 1896, for 
Rs. 2400, that dated the 22nd of April, 1897, for Rs. goo, and that 
dated the 25th of April, 1897, for Rs. 200. Asto these the learned 
counsel for the appellants contends that it was for the plaintiff 


fi 
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to establish that the debts were incurred for family necessities, 
and that the plaintiff made such enquiries, as would lead a 
reasonable man to believe that the money was required for 
purposes of the family or for payment of antecedent debts 
which, it would be the pious duty of a Hindu son to discharge. 
For this contention, he relies on a recent ruling of a Bench of this 
Court in, Maharaj Singh v. Balwant Singh (+), and specially 
on the following passage in the judgment at p. 541, “ We may 
say in passing that in a case in which a creditor is endeavouring 
to establish a claim, ynder a simple hypothecation bond, given 
by a Hindu father, having a limited interest only, against 
his sons, it appears to us to be not unreasonable to require 
proof on the part of the creditor, that before he entered 
into the transaction, he at least made such reasonable enquiries 
as would satisfy a prudent lender that the money was required 
to pay off an antecedent debt or for the legal necessities of 
the family”. With regard to this passage, it appears to us, 
and as the head note of the report shows, that it was not 
necessary for the purposés of that case to decide the question, 
whether the burden of proof lay on the creditor. Furthermore, 
we find that Mr. Justice BURKITT, in delivering judgment in 
the case of Kishan Lal ~v. Garuruddhwaja Prasad Singh 
(7), was clearly of opinion that the onus did not lie on the 
creditor. At page 240, ou: learned brother observed:—‘ Had 
it been proved that the debt had been contiacted for immoral 
purposes, and that the person who advanced the money was 
aware of the purpose, for which it was being borrowed, the son 
would not have been liable. There is, however, not a scrap of 
evidence to show that the debt, which formed the considera- 


tion for the bond in suit, was contracted for any such pur- ` 


pose”. In the full Bench case of Karan Singh v. Bhup Singh 
(3), the learned Chief Justice, in delivering the judgment of the 
Court, stated the law on the subject to be as follows -—* It is 
not necessary, in order to establish a son’s liability for his 
father’s debt, that it should be shown that the debt was con- 
tracted for the benefit of the family. It is sufficient in order 
to establish the liability of sons to pay a personal debt of 
their father, ifthe debt be proved, and the sons cannot show 
that it was contracted for immoral purposes, or was such a 
(1) [1906] I. L. R., 28 All., 508. (2) [1899] ..L. R., 21 All, 238. 
(3) [1904] I. L. R, 27 All., 16. 
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debt as does not fall within the pious duty of the sons to ` ` 


discharge”. We think that this view is in consonance with 
the rulings of their Lordships of the Privy Council. We need 
only refer to the following observations of their Lordships in 
the well-known case of Navona Babuastn v. Modhun Mohun 
(*+):—“ Destructive as it may be,of the principle of independent 
co-parcenary rights in the sons, the decisions have for some 
time established the principe that the sons cannot set up 
their rights against their father’s alienation for an antecedent 
debt, or against hts creattor’s remedies fog their debts, if not 
tainted with immorality.” In our judgment, the burden of 
proof lies on the son, and not on the creditor, and we are of 
opinion in concurrence with the decision in Ded? Dat v. Jadu 
Rat (5), thatethe view taken in the case of /umna v. Nain 
Suki (2) can no longer be supported. 

We have carefully considered the evidence in this case. In 
our opinion, it has not been established that the debts in ques- 
tion were incurred for immoral purposes. The bond, dated 
sth June, 1896, for Rs. 2,400, recites that Rs. 2,002-2-0 out of 
that amount was left with the creditor, for payment to one 
Mohan Lal. It has been fully proved that this payment was 
actually made, and was made in discharge of prior bonds, in 
favour of Mohan Lai, dating as far back as 1899. It was 
alleged that the debts, in favour of Mohan Lal, had also been 
incurred for the purposes of a prostitute, in the keeping of Rup 
Singh. But we find from the evidence of the prostitute her- 


` self, that she had no connection with Rup Singh, when the 


early debts of Mohan Lal were incurred. We are, therefore, 
unable to accept the statements of the witnesses, who have 
deposed that the debts, in favour of Mohan Lal, had been 
incurred for purposes of immorality. A prostitute named 
Nauratan was produced who deposed in regard to Rs. 400 the 
balance of the amount of the bond for Rs. 2,400, that it was 
paid over to her. The lower court disbelieved this witness, 
and we see no reason to come to a different conclusion as to 
her credibility. Her statements are too vague to be accepted. 
On the contrary, Hori Lal, witness for the plaintiff, proves 
that this sum of Rs. 400 was appropriated towards family 
expenses. 


(4) [1885] I. L. R, 13 Cal,21. (5) [1902] 1. L. R., 24 AlL, 459. 
(6) [1887] 1. L. R., 9 All, 493. 
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As to the bonds for Rs. goo and Rs. 200, dated respectively 
22nd April, 1897, and 25th April, 1897, they appear to represent 
one transaction, as both of them were registered on the same 
date, that is,on the 3rd of May, 1897. Nauratan says that 
Rs. 750 out of the amount of these bonds, was paid to her for 
the expenses of the tonsure ceremony of her son by Rup 
Singh, she says that this money was paid to her by the plaintiff, 
at the house of Rup Singh at Kanderki. It appears, however, 
from the endorsement of the Sub Registrar, made on the bonds 
that at the time of registration, Rs. 764 and odd was paid in 
cash at Moradabad, en the office of the Sub Registrar. The 
statement of the witness, therefore, that it was paid to her at 
Rnp Singh’s house by the plaintiff, is clearly untrue. We 
have, on the other hand, evidence to show that the marriage of 
the daughter of Rup Singh was celebrated about*that time, and 
that the year 1897 being a year of scarcity and famine, there 
was greater necessity for borrowing money in that year than 
in other years. The learned Subordinate Judge did not believe 
the witnesses, adduced to prove that all these debts had been 
incurred for purposes of immorality. He says that they 
impressed him as being tutored witnesses, and partisans of the 
defendants friends. We have not the advantage which 
the learned Subordinate Judge had of hearing the witnesses, 
and seeing their demeanour, and nothing has been shown to us, 
to justify our differing from the conclusion, at which he arrived 
as to the credibility of these witnesses. It is true that there 
is some general evidence that Rup Singh and possibly Mahtab 
Singh were profligates. But even if this evidence be believed 
it is not sufficient, as observed in the case of Kishen Lal v. 
Garu: nddhwaja Prasad (7), at page 240 and in Chintamanrao 
Mahendale v. Kashi Nath (8), to exonerate the sons of the 
debtors, from their pious duty, to pay their father’s debts. 


For these reasons, we are of opinion that the appeal has 
no force. As we have said in an earlier part of this judg- 
ment, the decree of the court below is not strictly correct, and 
is not in conformity with the prayer contained in the plaint. 
We, therefore, vary the decree so far that we direct that the 
anoint of each bond, together with costs proportionate to 
that amount, and interest thereon up to the date fixed for 


(7) [1899] I. L R., 21 All, 238.(8) [1889] 1.°L. R, 14 Bom, 320. 
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payment, be realised by sale of the property, hypothecated in . 


the bond, relating to that amount, and we order that these 
amounts be calculated and specified in our decree. We 
extend the time for payment of the decretal amount to the 
Ist of August, 1908. As the rate of interest in some of the 
bonds was very high, we direct that no further interest shall 
be charged, after the date fixed for payment mentioned above. 
The respondent will get one-half of his costs of this appeal 
in calculating which fees wifl be charged on the higher scale. 
In other respects, we affirm the decree of the court below. 


T. B.S. ° Decree modified. 





RAM NIWAZ AND OTHERS 


VETSHS s 
DAKHO AND ANOTHER.* 


Pre-emplion—Wayib-ul-arr— Construction—Hindu Widows brother —nol 
entitled to pre-empi—purchaser—estopped from denying the sate. 


A wajib-ul-arz of a village gave a right of pie-emption to 
the brother of the vendor and then to co-sharers. Further on it, 
provided that a Hindu widow, succeeding to her husband, would 
have no right to sell to her brother or father. ef, that the 
wayjio-ul-arg must be read as a whole, and the brother of a Hindu 
widow had no nght to pre-empt and could not resist a claim by 
a co-sharer for pre-emption. 


It does not lie in the mouth of the person purchasing the property, 
in violation of the terms of the wayzé-u/-arg to say that there has 
-been no sale. 
FIRST APPEAL from a decree of Baboo Alopi Prasad, 
Subordinate Judge of Saharanpur. 


Suit for pre-emption, based upon the terms of a wayt6-ud-ara, 
which ran as follows :-— 


A share-holder, wishing to transfer his property, should ın the first place 
offer ıt to his own brother, and in case of his refusal, all the share-holders 
shall be entitled to take 1t............cccceesrse After the death of the owner 
and in the absence of a male issue, his wife shall, provided she does not 
take a second husband, be the owner with the power to sell and mortgage 
the property, but she shall not have power to transfer the property of the 
deceased to her father, brother or paternal relations. 


Mussammat Dakho widow of Kalian Singh, sold a part 
of her husband’s property to her brother, Sundarlal respond- 
e F.A. 6 of 1906. 
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ent no, 2. The plaintiffs who were co-sharers in the village 
brought this suit for pre-emption. The court below dismissed 


the suit. 
Plaintiffs appealed. 
W. Wallach, for the appelenits 
Motilal Nehru (for J. N. Cana ), for the respondents. 
“The judgment of the Court Was delivered by 


BANERJI, J.— This appeal arises in a suit for pre-emption 
and raises a somewhat novel questio 1o The vendor isa Hindu 
widow and the purchaser is her brother. The plaintiffs, who 
are co-sharers in the village, claim pre-emption on the ground 
that the purchaser is a stranger and they aseco-sharers are 
entitled to pre-empt the property in question, under the terms 
of the wajtb-ul-ars. The defendant vendee resists the claim 
on the ground that being the brother of the vendor, he has 
a superior right of pre-emption. The waytb-ul-arz provides 
that in the case of a sale by co-sharer, the first right of 
pre-emption would be in the uterine brother of the vendor, 
and the next class of pre-emptors would be co-sharers in the 
village. But there is a further clause in the wajzb-ul-ars that 
a Hindu widow succeeding to her husband in the absence of 
male issue would have full powers of sale, but would not be 
competent to sell to her brother or father. We must read the 
waji-ul arg as a whole, and under this wayzb-ul-arg, a brother 
of a Hindu widow has no right of purchase. This is a limita- 
tion upon the right of pre-emption of brothers, as provided in 
the earlier part of the wayzd-ud-are, and shows that the brother 
of a widow was not intended to be included in the category of 
pre-emptors of the first class. If the brother of the vendor in 
this case was not entitled to purchase, he had certainly no 
. right to pre-empt, and as he has no right of pre-emption, he 
has no right superior to that of the plaintiffs, who, as 
co-sharers, are certainly entitled to pre-empt. 


It is next contended that there was no sale in respect of 
which the plaintiffs might claim pre-emption. It does not lie 
in the mouth of a person who has in fact purchased the pro- 
perty, iù violation of the terms of the wajtb-ul-arg to say that 
there has been no sale. There being in fact a sale, the 
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plaintiffs have a right of preemption, and the defendant 
vendee has no right superior to that of the plaintiffs. Conse- 
quently the plaintiffs were entitled to the decree, which they 
sought. We, accordingly, allow the appeal, set aside the 
decree of the court below, and make a decree in the plaintiffs’ 
favour, subject to their paying the price, mentioned in the 
sale-deed, within two months from this date. In the event of 
the plaintiffs’ failure to pay the pre-emptive price, within the 
time fixed, the suit shall stand dismissed with costs. If the 
pre-emptive price be paid, the plaintiffs will be entitled to 
their costs in this Court, and in the court below. 
Appeal decreed. 


PRIVY COUNCIL. 
RAJA RAI BHAGWAT DAYAL SINGH AND OTHERS 
VESUS 


DEBI DAYAL SAHU. 


Champerty—Sale deed in respect of property subject to htigation—Non- 
payment of part of consideration—public policy—Hindu Law— 
transfer by a womun—burden of proving genuineness of transaction— 
Ratification—Acts not done on behalf of ratifier—sale without necessity 
—wmesne profits recoverable by reversioner. 

The second and third plaintiffs, who succeeded to a certain estate 
as reversioneis, executed, in favour of the first plaintiff a sale deed 
conveying certain villages. Under the sale deeds only Rs. 600 
weie to be paid down and the balance Rs. 46,000, was to be paid 
when the property was recovered. //e/d that this did not make the 
transaction contrary to public policy. The question of whether the 
transaction was unfair as between the assignor and assignee could 
not be raised where the assignors joind the assignees as plaintiffs 


ea 


in the suit. 

¿eld further that the law of champerty as applicable in England 
did not apply in India. 

One who claims title under a conveyance fiom a woman with the 
usual limited interest, and who seeks to enforce the title against 
reversioners 1s always subject to the burden of proving not 
only the genuineness of the transaction but the full comprehension 
by the limited owner of the nature of the ailenation she was 
making, and also that the alienation was justified by ‘necessity. 
This burden hes the more heavily on one who comes mto court 
with the case that he did not take from a limited owner, but 
from one whose title heealleges to have been adverse to that owne. 

Ratification in ,the proper sense of the term, as used with 
reference to the Jaw of agency 1s applicable only to acts done 
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on behalf of the ratifier. A woman, with a limited interest, could 
not, by acts ex past facto, charge upon the estate which she repre- 
sents, obligations not onginally binding upon it 

Held also that the claim for mesne profits was well founded the 
defendants having been in possession of the property under deeds 
of sale which were not good as such. 

APPEAL from a decision oftthe High Court of Bengal. 

Suit for possession. The Subordinate Judge of Ranchi 
decreed the suit in part. The High Court dismissed the suit. 

Plaintiff appealed. 

Cohen, K. C. and Brownu, for the appellants. 

Str Robert Finlay and L. DeGruyther, for the respondent. 

The judgment of their Lordships was delivered by 

SIR ARTHUR WILSON.—These consolidated appeals relate 
to three villages, Chiyanki, Ganka, and Lalgara, and the subs- 
tantial conflict is between the first appellant and the first 
respondent. 

These villages with others were formerly the property of 
Ram Saran Singh, who, on his death, was succceded by his 
infant son Narayan. Narayan died, while still an infant and 
unmarried, on the 7th August, 1879, and left surviving him his 
srand-mother, Jileb Kuar, an aunt. Aprup Kuar, widow of 
Ram Saran’s brother, and a step-mother, Etraj Kuar, widow of 
Ram Saran. Of these, the grand-mother was heir to the boy’s 
property, with the limited interest of a Hindu female inherit- 
ing from a male. The three ladies appear to have lived 
together down to the death of the grand-mother, which took 
place on the 22nd November, 1894. 

On the death of the grand-mother, the inheritance again 
opened, and the second and third appellants, Bhanpertap 
Singh and Kirpa Narayan Singh were then the nearest male 
heirs of the deceased boy. Those two persons, on the 29th 
November, 1895, purported to sel] the three villages in question 
to Rajah Bhagwat Dayal Singh, the first appellant. And 
that is the title under which he claims. 

The first respondent, on the other hand, as the case is now 
put on his behalf, claims under two sale deeds executed, as it 
is now said, by or on behalf of the grand-mother, Jileb Kuar, 
the sales being, it is contended, justified by necessity so as to 
pass the whole inheritance. The first of these deeds bore date 
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the 19th January, 1887. It purported to be a conveyance by 
way of sale, by the three ladies who have been mentioned, of 
the two villages Chiyanki and Ganka to the first respondent. 
The second deed was dated the 15th May, 1891. It purported 
to be executed by the same three ladies in favour of one 
Hodges, and to convey to him by way of sale the village 
Lalgara. Hodges afterwards conveyed to the first respondent. 


The present suits were broyght on the 29th August, 1898, in 
the Court of the Subordinate Judge at Ranchi. The plaintiffs 
were the first appe llant and the two persons from whom he 
purchased. The sole defendant in one suit and the substantial 
defendant in the other was the first respondent. The first 
suit related to the village Lalgara, the second suit to the 
villages Chiyaaki and Ganka. The claim in each case was 
for possession and mesne profits. 


The first question raised in the case and argued on the 
appeals was whether or not the sale by the second and third 
appellants to the first appellant was void in law, so as to 
pass no title, on the ground that it was champertous, or con- 
trary to public policy. 

For the respondents, it was boldly argued that, although 
the English law as to maintenance and champerty, is not, as 
such applicable to India, yet on other grounds what is subs- 
tantially the same law is there in force. Their Lordships are 
of opinion that, that proposition cannot be supported. In 
three cases* before this Board, a contrary doctrine has been 
laid down. In the last of those cases, full effect was given, 
under circumstances closely analogous to those of the present 
case, to an agreement which would certuinly have been void if 
champerty avoided transactions in India. 


It was further argued that the transaction in question was 
contrary to public policy and void on that ground, by reason 
of the provision as to payment of the purchase money by the 
first appellant to the second and third. The purchase money 
was fixed at Rs. 52,600, of which Rs, 600 was to be paid down 
and the balance when the property should be recovered. 
Their Lordships are unable to agree to this argument. In 

* Ram Coomar Coondoo v. Chunder Canto Mookerjee, 4 1. A. 23; Kun- 
war Ram Lal v, Nil Kaneg, 201. A. 112; Lal Achal Kam v. Raja Kasin 
Husain Khan, 32 LA. 113. 


as 
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their opinion, the condition so introduced does not carry the 
case any further than does the champertous character of the 
transaction generally. 


It was further said, and this was relied upon in the Courts in 
India, that the transaction was an unfair and unconscionable 
bargain foran inadequate price. But that is a question between 
the assignor and the assignee. It is unnecessary to consider 
what the decision ought to have been if this had been a litiga- 
' tion between the assignors and the assignee in which the former 
sought to repudiatethe assignment. In the present case, the 
assignors do nothing of the kind. They maintain the trans- 
action and ask that effect be given to it, and for that purpose 
they join as plaintiffs in the present actions. Their Lordships 
are therefore of opinion that the attack upon the title of the 
first appellant upon any such grounds as those indicated 
must fail. 


The second question that has to be considered is whether 
the respondent has shown a good title in himself by purchase 
from Jileb Kuar, the grand-mother, under the two sale deeds 
mentioned, and under such circumstances as to make that 
title effectual against the reversionary heirs. 


The Subordinate Judge, who tried the cases, held that the 
conveyances were not good, but he allowed, in favour of the 
first respondent, certain sums which he, considered to have 
been advanced for purposes of legal necessity; and whilst 
giving a decree to the appellants and plaintiffs for possession 
of the property, he made that decree conditional upon the 
payment to that respondent of the sums held to have been 
advanced for lezitimate necessities. On the argument of these 
appeals, Mr. Cohen, for the appellants, accepted the propriety 
of this mode of dealing with the case, and assented to the 
allowance so made by the Subordinate Judge. 


The High Court, on appeal, differed from the first Court, 


and held that the necessity for the sales in question was 
established. 

Before dealing further with this question, it must be noticed 
that the case now contended for is not the case raised on the 
pleadings and relied upon at the trial. The respondent in 
his written statement alleged a title derived, not from Jileb 
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CIVIL. Kuar, but from Etra; Kuar. He said, in paragraph 21, that - > 
1908. “ Etraj Kuar was no heir to Narayan Saran Singh, and that 
e she acquired an absolute right by adverse possession ;” in 
nu eee ay, Paragraph 23 “ that it 1s not true, as the plaintiffs allege,. . 
SINGH that on the death of Narayan Saran Singh, Jileb Kuar 
DREL DAVAT succeeded as heir and was in possession up to her death; : 
SAHU. the fact is.. . that Etraj Kuar’ alone was in such possession 
oy Avie until her death,” and in paragraph 25 that “Jileb Kuar and 
Wilson Aprup Kuar never took the estate of Narayan Saran Singh . 


as heir, and the fact of their joining in the documents as -# 
persons executing the deeds of sale and the prior deeds was 
a matter of form of evidence of members dependent for 
maintenance on Etra; Kuar, and was merely a surplusage ”: 
and it was added in patagraph 26 that “even if Jileb Kuar 
were to have taken the estate... by inheritance, she 
would take it in absolute estate... under the provisions of 
Mitakshara Law, and so also if she was made a co-sharer by 
Etraj Kuar in Etraj Kuar’s right.” In his evidence given at 
the trial, the respondent endeavoured to maintain the case 
that his title was derived from Etraj Kuar and was good on 
that account. 


One who claimstitle under a conveyance from a woman, 
with the usual limited interest which a woman takes, and who 
seeks to enforce that title against reversioners, is always subject 
to the burden of proving not only the genuineness of his con- 
veyance, but the full comprehension by the limited owner of 
the nature of the alienation she was making, and also that that 
alienation was justified by necessity, or at least that the 
alienee did all that was reasonable to satisfy himself of the 
existence of such necessity. And this burden lies the more 
heavily on one who comes into court with the case that he did 
not take from a limited owner, but from one whose title he 
alleges to have been adverse to that owner. 

These considerations apply with special force to the present 
case. The earlier transactions of the first respondent were 
with Etraj Kuar, and there is no satisfactory evidence to show 
that Jileb Kuar, the real owner, took part in them, or authorised 
them in any way. 

It was argued however that, if Jileb Kuar was not shown to 
haye authorised the earlier transactions, she had ratified them 
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by being a party to the later documents and particularly the 
two sale deeds. Ratification in the proper sense of the term, 
as used with reference to the law of agency, is applicable only to 
acts done on behalf of the ratifier. And this rule is recognised 
in section 196 of the Indian Contract Act. Looking to the 
substance of the matter, it would be a serious extension of the 
law, as hitherto applied, to hold that a woman with a limited 
interest could, by acts cr post facto, charge upon the estate 
which she represents obligations not originally binding upon it. 


With regard to the first of the sale deeds now in question, 
when the details which make up the consideration come to be 
examined, it appears that they include one sum of Rs. 1,500 
which the Subordinate Judge credited to the first respondent 
in the manner already explained. Apart from, this sum, the 
great bulk of the consideration for this sale deed consists of 
debts originally incurred by Etraj Kuar with accretions of 
interest and compound interest. Their Lordships are of 
opinion that this deed was correctly estimated by the Subor- 
dinate Judge. 


The case as to the second sale deed is not quite so simple. 
With regard to it, the Subordinate Judge gave credit to the 
first respondent for considerable sums as having been advanced 
for real necessities. As to the rest of the consideration for 
that deed, he held that necessity had not been established. 
In coming to this conclusion, he took into account not only 
the more general considerations already referred to, but also 
certain circumstances peculiar to the case—that the lady who 
alone had any power to convey was old, and had no independ- 
ent advice to guide her, and that the first respondent was in 
a position to exercise considerable influence over her affairs. 
Their Lordships think the Subordinate Judge was justified in 
taking all these matters into his consideration; and they see 
no sufficient ground for rejecting his conclusion. 


There remains one other point for consideration. The 
plaintiffs claimed not only possession but mesne profits. The 
Subordinate Judge rejected the latter claim. Their Lordships 
are of opinion that, as the deeds of sale are not good as such, 
the claim for mesne profits is well*foihnded. In argument, it 
was conceded that on the other side of the account, interest at 
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6 per cent should be allowed on the sum credited to the first 
respondent. The amount thus to be allowed on the one side 
and on the other can be adjusted in execution proceedings. 

Their Lordships will humbly advise His Majesty that the 
appeals should be allowed, that the decrees of the High Court 
should be discharged with costs to be paid as regards the first 
decree by the present respondefits other than Sowton, and as 
regards the second decree by the first respondent, ,that the 
decrees of the Court of the Subordinate Judge should be dis- 
charged, and that instead thereof it should be ordered that 
upon the first appellant paying to the first respondent the 
sums found in favour of the latter by the Subordinate Judge, 
with interest at 6 per cent per annum, the first appellant do 
recover possession of the property in suit, together with mesne 
profits to be ascertained in execution proceedings, and costs to 
be paid by the first party defendants in the first suit and by 
the sole defendant in the second suit. 

The respondents other than Sowton will pay the costs of 
these appeals. l 


Solicitors for the appellants: Wital ana Withal. 
Solicitors for the respondents: 7. Z. Wilson & Co. 
Appeal decreed. 
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SADA SHANKAR CIVIL, 
Versus | 1908. 


HARI SMANKAR.* 


Religious Endowment Act, (XX of 1463), section 1¢—Power to appoint a BANERJI, J. 
new trustee—Code of Civil Procedure (Act XIV of 1882), section 539. RICHARDS J. 


February 26. 


—— — 


Section 14 of the Rehgious Endowment Act only empowers a 
court to direct the *specific performance of any act by the trustee, 
manager or superintendent or to award damages or costs against 
such trustee, manager or superintendent and to direct their removal. 
It confers no power on the court to appoint a new trustee, manager 
or superintendent, for which the proceedings provided for by section 
539 of the Code of Civil Procedure must be resorted to. 

FIRST APPEAL from a decree of G. A. Paterson Esq., Dis- 
trict Judge of Benares. 


The material facts appear from the judgment. The court 
below decreed the suit in part. 


Plaintiff appealed. 


Tej Bahadur Sapru (with him M. M. Malaviya), for the 
appellant. 


The respondent was not represented. 
The judgment of the Court was delivered by 


BANERJI, J.—This was a suit under section 14 of Act XX of 
1863, for the removal of the defendant from the office of manag- 
er and superintendent of atemple and of the property apper- 
taining to the temple on the ground of misfeasance, breach of 
trust and neglect of duty. The plaintiff is the son of the 
maker of the endowment, and he asked in addition to an order 
for the removal of the defendant from his office, for an order 
appointing another trustee in his place. The learned Judge 
has found that there was ample evidence of the defendant’s 
misfeasance, neglect of the duty, breach of trust and he has 
directed the removal of the defendant from his office of 
manager and superintendent. He was, however, of opinion that 
under the power conferred on him by section 14, and in view 
of the provisions of section 22 of the Act, he had no power to 
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appoint a new trustee in the place of the trustee removed. 
The result of this decision is that the trustee has been removed, 
and there is no trustee to carry out the objects of the trust. 


The only question raised in the appeal is whether the learned 
Judge had power to appoint a new trustee. We think the 
view taken by the learned Judge is correct. All that section 
14 empowers a court to do is to direct the specific performance 
of any act by the trustee, manafer or superintendent, or award 
of damages and costs against such trustee, manager or, super- 
intendent, and to direct the removal of sucl# trustee, manager or 
superintendent. It confers no power on the court to appoint 
anew trustee, manager or superintendent. If it is necessary 
to invoke the aid of the court for the purpose of appointing a 
new trustee, the proceedings provided for by section 539 of the 
Code of Civil Procedure, seem to be the course which must be 
resorted to. It would be, no doubt, desirable to appoint a new 
trustee or trustees in the present case, but under the provisions 
of the Act, under which these proceedings were instituted, 
neither the court below nor this court in appeal has power to 
appoint a new trustee. We, accordingly, dismiss the appeal 
but make no order as to costs, as the respondent is not repre- 
sented. 

Appeal dismissed. 


[Ch Sheoratan Kunwari v, Ram Pargash, L L. R., 18 All, p. 227 Ed.] 
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BHUP SINGH AND OTHERS.* 


Code of Civil Procedure (Act XIV of 1882), section ¢3—sutt for redemp- 
tion decreed— Second surt for surplus profits recovered by mortgagee 
during mortgage not matwntanable—L fect of Article 105, Limita- 
tion Act (XV of 1587). 


Aiticle 105 of the Limitation Act must not be constiued so as to 
conflict with the provisions of section 43 of the Code of Civil Proce- 
dure, and must be deemed to refer to cases in which the mortgagor 
has got possession of the mortgaged property otherwise than by a suit 
for 1edemption. Where*a mortgagor brings a suit and obtains a 
deciee for redemptien, he cannot maintain a second suit for recovery 

* I A F. 0. 30 of 1907 
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of surplus collections made by the mortgagee, during the period of 
the mortgage, section 43 of the Code of Civil Procedure being a bar 
to the maintenance of that suit. 


Per K\RAMAT HUSAIN, J.—The right to claim the surplus 
profits is synchronous with the mght to claim possession of 
the mortgaged property, and to hold that the cause of action for 
claiming excess collections accrues when the mortgage debt has 
been satisfied, 1s inconsistent with the principles on which the law 
of redemption 1s based. \ 

APPEAL against the order of C. D. Steel Esq., District 
Judge of Shahjahangur, reversing the decree of Pandit Kunwar 


Bahadur, Subordinate Judge of Shahjahanpur. 


A suit was brought for the redemption of a usufructuary 
mortgage of the year 1855 in 1904. The allegation in that suit 
was that the mortgage had been discharged froth the usufruct 
of the property. The suit was decreed on March 23, 1905, the 
court finding that the mortgage had been satisfied sometime in 
"1873. The mortgagors obtained possession on March 13, 1906. 


The suit which gave rise to the present appeal was brought for - 


the recovery of surplus profits from the mortgagee from 1874 
to the date of the delivery of possession. The defence, inrer 
alia, was that the suit was barred by section 43 of the Cocle of 
Civil Procedure. The court of first instance dismissed the 
suit as barred by section 43, Code of Civil Procedure. On 
appeal the District Judge reversed the Subordinate Judge’s 
decree and remanded the case under Section 562, Code of 
Civil Procedure. His reasons were as follows :— 


The plaintiff's cause of action for suing for mesne profits was not then 
complete. The cause of action for possession ofthe property was its 
retention on 6th September 1873 The cause of action for mesne profits 
was subsequent to that ws, the realizations of the profits accrumg after 
that date. It 1s said that to allow the present suit to be brought would be 
to sanction a multiplicity of suits. I do not think so ‘lhe way was 
merely cleared for the present suit by the forme: one, and a different 
decision of the former case might have even tendered this one un- 
necessary. In the former one, the whole of the accounts had to be gone 
into. They were merely examined so far as to ascertain whether at the 
time of the suit brought, the mortgages had been satisfied That was 
all that was required by the plaintiff’s claim. 

In the course of that enquiry the plaintiffs became aware that a second 


cause of action had been given them vés. fhat subsequent to 1280 F, the 
defendant had illegally realized rents et. Hee then is entitled to sue for 
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these within the time allowed by Art. 105 Sch. 11 Limitation Act XV of 
1877 fe. for money realized after rst October 1884. I therefore allow 
this appeal with costs and remand the case under Section 562 Civil 
Piocedure Code, 


Defendant appealed. 


J. N. Chaudri, for the appellant contended that the first 
suit was a suit for redemption and the decree was a redemp- 
tion decree. The plaintiffs ought to have included the claim 
for profits in that suit. The liability to account for the gross 
receipts arose out of the relation of mortgagor and mortgagee. 
He referred to sections 764) and 92 of the Transfer of Pro- 
perty Act. The mortgagee, remaining in possession after the 
mortgage had been satisfied, was not atrespasser. He retained 
the character pf a mortgagee and was a sort ofa trustee for the 
morigagor for the profits and, as such, was accountable to him. 
The leading case on the point was 


Balozi v. Juamangonda, [1869] 6 Bom. H. C. R. A. C. J., 97. 
The later cases were all to the same effect : 
Vinayak v. Dattatrya, [1902] L L. R, 26 Bom., 661. : 
Satyabadt Behari v. Harabati, [1907] L. L. R., 34 Cal., 223. 
Rukhuneinibai v. Vankatesh, [1907] L L. R., 31 Bom., 527. 


Kashı Pershad vy. Bajrang Pershad, [1907] 4 A. L. J. R., 763. 

Madan Mohan Malaviya, for the respondent, contended that 
the cause of action for the present suit was that the mort- 
gagee had received certain money which should have come 
to the pockets of the mortgagor. In the previous suit the 
cause of action was quite different. It was that the mort- 
gagee had retained the property after the satisfaction of the 
mortgage, There was no difference between suits for mesne 
profits and suits for surplus profits. It had been held that 
a second suit for mesne profits could be maintained after 
a decree for possession had been passed. Article 105 of the 
Limitation Act indicated that a suit for surplus collections 
made by the mortgagee could be maintained after the mort- 
gagor re-entered on the mortgaged property. A mortgagor 
was not bound to include the claim for surplus profits in the 
suit for redemption. He cited the following cases. 

Mon Mohan vy. Secretary of ‘State [1890] I. L. R., 17 Cal, 968. 


Ramdayal v. Madan Mohan Lai [1899] 1. L. R, 21 All, 426. 
Maksud Ali v. Nargis Dye [1893] 1. L. R., 20 Cal, 322. 


hd > 
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Amanat Bibi v. lndad Husain [1886] 14 LA., 16. 
Baboo Gaur Kishan v. Sahay Fakir Chand [1867] 7 W. R. 364. 


J. N. Chaudri, in reply, submitted that the frame of the 
plaint must be considered. The suit was for profits for two 


= periods which might be roughly divided into (a) from 1874 to 


1904, past profits and (6) from 1904 to 1906, że., subsequent 
profits. As to (a) it was’ clear that even assuming the 
mortgagee retained the proWerty as a trespasser the suit 
would be barred under section 43, Code of Civil Procedure. 
The cases cited all related to subseguent profits, and in the 
case of such profits it was held that a suit would not be 
barred. The corpus and the profits were in the eye of the 
law identical, and so a suit for mesne profits, realised prior 
to its institution and not claimed along with the suit for 
possession would be barred. There was no distinction in 
principle between a mortgagee and a trespasser in respect of 
such a suit, As to (ġ) a suit for redemption was a true suit 
for accounts between the mortgagor and the mortgagee and 
so when a suit was brought for redemption the mortgagee 
was bound, upon the accounts being taken, in case of a 
balance against him, to pay the balance. If that were not 
so there would be a multiplicity of suits which would be 
contrary to the spirit and intendment of the law. Art. 105, 
Sch. II, Limitation Act was not applicable. The language 
of that article implied that the mortgagor had entered into 
possession under some arrangement with the mortgagee. 
The suit was, therefore, barred by the principle of res-judtcata. 


The following judgments were delivered. 

AIKMAN J.—This is an appeal from an order of the learned 
District Judge of Shahjahanpur, remanding a case under the 
provisions of section 562 of the Code of Civil Procedure. The 
plaintiffs, who are respondents here, brought a suit against 
the appellant in the Munsif’s Court, for redemption of a usu- 
fructuary mortgage. They obtained a decree and were put in 
possession of the mortgaged property, on 13th March, 1906. 


They subsequently brought the suit, out of which this appeal, 


arises, to recover from the appellant Rs. 5,000, on account of 
surplus collections alleged to hav& been received since 1874, 
when the mortgage debt was dischargecP by the usufruct of the 
property. The suit was filed in the Court of the Subordinate 
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Judge. It was dismissed by him on the ground that it was 
barred by the provisions of section 43, Code of Civil Procedure. 
On appeal by the plaintiffs, the learned District Judge held 
that the suit was not barred, and remanded it for decision on 
the merits. It is against that order of remand that the de- 
fendant has preferred this appeal. 

In my opinion, the appeal must be allowed. The learned 
District Judge has written a Careful judgment, but I cannot 
agree with the conclusion at which he has arrived. He says 


“The cause of action, on the 17th Deceméer, 1904, the date of 


the institution of the case in the Munsif’s Court, was the 
retention of the property. The whole claim which the plaintiff 
was entitled to make then on that cause of action was.to sav 
“give me possession of the property.” This is a view which 
[ cannot accept. 


*. 


The plaintiff had another remedy which he was not only 
entitled to sue for, but bound to sue for in the previous suit, 
and that was to have an account taken, and a decree passed 
for any surplus received by the mortgagee, after discharge of 
the mortgage debt. As remarked by JENKINS, C. J. in 
Vinayak v. Dattaraya(*),a redemption suit “has for its purpose 
the complete adjustment of the rights of the parties, and the 
decree, when properly framed, provides for matters even up to 
the time when it is ultimately carried into effect.” 


The decision in Rukmin Bar v. Venkatesh (°), Satyabadi 
Behari v. Harabats (8), and Kashi Pershad v. Bajrang Pershad, 
(*), are also in favour of the appellant, and we have not been 
referred to any case in which a suit like the present has been 
held to be maintainable. Inthe case of Ruèkiminbat v. Venkatesh 
(2), the subsequent suit of the mortgagee was held to be 
barred either under section’ 13 or section 43 of the Code of Civil 
Procedure. Section 13 will not apply to this case, as the 
court which tried the previous suit was nota court competent 
to try the present suit. But the provisions of section 43 are 
sufficient to bar this suit. 


The learned District Judge in support of the conclusion to 
which he came relies on Article 105 of the second schedule of 
(1, [1902] I. L. R, 26 Bom 661. (2) [1907] I. L. R., 31 Bom., 527. 
(3) [1907] I. L. R., 34 Cal, 223. (4) [1907] 4 A. L. J. R., 763. 
(2) [1907] I. L. R., 31 Bom., 527. 


> 


-t 
had 


VOL. V.] HIGH COURT. 197 


the Limitation Act, which prescribes a period cf limitation 
for a suit by a mortgagor after the mortgage has been satished, 
to recover surplus collections received by the mortgagee and 
gives as the time from which the period begins to run 
the date “when the mortgagor re-enters on the mortgaged 
property.” In my opinion, this article must not be construed 
so as to conflict with the provisions of section 43, Code of Civil 
Procedure, and must be pe to refer to cases in which the 
mortgagor has got possession of the mortgaged property 
otherwise than byemeans of a suit for redemption. For the 


above reasons, I would allow the appeal with costs. 


KARAMAT HUSAIN, J—The facts which led up to this 
appeal are, that a suit for iedemption (No. 591 of 1604) was 
brought in the Court of the Munsif of Shahjahanpur. The 
plaintiffs in that suit did not claim any surplus collections, 
made by the mortgagee in possession nor did they obtain any 
permission to bring’ a separate suit for such collections. They 
got possession of the property in execution of the decree for 
redemption, on the 13th March, 1¢c6, without any payment as 
it was found that the mortgage debt had been satisfied from 
the profits of the mortgaged property before 1280 Fash. 


On the Ist of May, 1906, the plaintiffs brought a suit for 
the recovery of the excess profits, realized by the defendant, 
after the satisfaction of the mortgage money, and before 
redemption. One of the pleas in defence was that section 43 
Civil Procedure Code barred the suit. The court of first in- 
stance, accepting the plea, dismissed the suit. On appeal by 
the plaintiffs, the learned District Judge set aside the decree of 
the first court—and remanded the case under section 562, Civil 
Procedure Code. The lower appellate court came to the 
conclusion that section 43 Civil Procedure Code did not 
bar the suit, and that the cause of action for the surplus 
arose subsequently to that of redemption and was a dis- 
tinct cause of action. The defendant has appealed to this 
Court. It is argued on his behalf that the cause of action 
for surplus profits in a redemption suit is not separate 
from the cause of action for the recovery of the possession of 
the property mortgaged and that the mortgagor in sucha 
suit has only one single cause of action against the mortgagee 
in possession. This contention, I am of opinion, is perfectly 
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sound. The comprehensive character of suits relating to 
mortgages and the obligation incumbent on litigants to 
see that the decree in them covers all rights, is well known, 
(Vinayak v. Dattaraya) ('), and a mortgagor in a redemption 
suit has not only to claim possession where the mortgagee 
has it, but he has also to claim surplus collections, if any. His 
cause of action in a redemption suit is a single cause of action, 
and demand for the excess olk aons, if any, forms an essen- 
tial part of his zwAoée claim in respect of that cause of action 
and hence if the plaintiff in a redempti@n suit succeeds, the 
court has to pass a decree, ordering that an account shall be 
taken (section 92 of the Transfer of Property Act). Regard- 
ing the principle already stated, the learned Judges in the 
case of Balaj v. Taimanganda, (*) remark :—" In this case, 
the plaintiff, who claims under the mortgagor, sues to recover 
over-payments, on account of a mortgage which has been 
redeemed. We are of opinion that the claim which arose out 
of the cause of action when the suit for redemption was filed, 
was, that the plaintiff the mortgagor, was entitled, first, to 
recover possession of the mortgaged property on the ground 
that the mortgage had been satisfied out of the rents and 
profits received by the mortgagees, and secondly, to get back 
any sum over-paid, and that therefore, the first suit should 
have claimed both possession and the surplus, as required by 
section 7 of the Code of Civil Procedure which provides, that 
“every suit shall include the whole of the claim arising out of 
the same cause of action”. The proper decree would have 
been to order payment of the surplus, on the ground that the 
mortgagees were trustees of the mortgagor aud that the money 
in their hands belonged to them. 


There in fact may be suits for redemption in which a 
demand for a surplus directly flowing from a settlement of 
accounts may be co-extemsive with the whole claim of a mort- 
gagor in respect of his cause of action to redeem. The right 
to claim the surplus profits is synchronous with the right to 
claim possession of the mortgaged property and to hold that 
the cause of action for claiming excess collections accrues 
when the mortgaged debt has been satisfied, is inconsistent 
with the principles onewhich the law of redemption is based. 
(1) [1902) I. L. R., 26 Bom., 661, 668. (2) [1869] 6 Bom, H. C. R, 97, 99. 
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The question of accounts in a redemption suit must not be 
mixed up with the question of mesne profits in a suit for the 
recovery of immoveable property against a trespasser, for the 
position of a mortgagee in possession is very different from 
that of a trespasser. The possession of the mortgagee before 
redemption is possession for the mortgagor, and he becomes a 
trustee for the mortgagor aftar he has been paid.” (Ashburner 
on Equity, p. 258). He has tgerefore to deliver possession of 
the mortgaged property, and to account for his gross receipts 
from the mortgaged property” (section 76 T. P. A). The 
possession of a trespasser is of an adverse nature and section 
44, Civil Procedure Code shows that the cause of action for 
mesne profits is distinct from that for the recovery of immove- 
able property. In India “the policy of the law has been to 
allow a plaintiff to enforce a claim for possession of land, and 
for mesne profits either in one suit or two, as he might think 
proper, but at the same time to induce him if there is no 
reason to the contrary, to dispose of his whole claim in one 
suit only”. (Kishori Lal Roy v. Sharat Chunder Musaumdar (*) 
quoted with approval in Lalessor v. Janki Bibi (2). Such 
being the distiction between a claim for surplus collections in 
a redemption suit, and a claim for mesne profits in a suit in 
ejectment, the cases of Mou Mohan v, The Secretary of State 
for India (8), and of Ramdayal v. Madan Mohan Lal (4), 
which deal with suits for mesne profits have no bearing upon 
the case before me. Maksud Ali v. Nargis Dye (5), Amanat 
Bibi v. ludat Husain (°), have also nothing to do with a 
suit for surplus profits brought after a suit for redemption. 


It is contended on behalf of the respondent that article r0 5 
of the Indian Limitation Act (No. 15 of 1877) provides three 
years limitation for the recovery of surplus collections, received 
by the mortgagee from the date when the mortgagor re-enters 
on the mortgaged property, and that this indicates that there 
can be a separate suit for excess collections. The article, in 
my opinion, contemplates a case other than that of redemption. 
\When a mortgagor takes possession of the mortgaged property, 
not in execution of a decree for redemption but in some other 

(1) [1882] I. L. R., 8 Cal., 593 (2) [1892] I. L. R., 19 Cal., 615, 

(3) [1890] I. L R., 17 Cal, 968. (4 [1899] I. L. R., 21 AN., 425. 


(5) [1893] I L. R., 20 Cal., 322. (6) [1886] 16 LA, 106. S.C, LLR., 
14 Cal., 308. 
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way then article 105 applies. In Baboo Gour Kishen Singh v, 
Sahay Fukeer Chand (7), it was ruled that a suit for redemp- 
tion does not debar the mortgagor from afterwards suing the 
mortgagee in possession for mesne profits, payable between 
the date of suit and the execution of the decree for redemp- 
tion. In that case, the mortgagee, as has been observed by the 
learned Judges in Satayabadi Behari v. Haravat (8), had 
sued under Regulation I of y798, while the scheme of the 
Transfer of Property Act is quite different. For the reasons 
given above, I would allow the appeal. 

By THE CouRT.—The order of the Court is that the appeal 
be allowed. The order of the learned District Judge, remand- 
ing the case under section 562, Code of Civil Procedure, is set 
aside, and the decree of the court of first instanee is restored. 
The appellant will have his costs here and in the court below 
aid the costs of this Court will include fees on the higher 


scale. 
Si CoG, Appeat aecreea, 
(7) [1867 7 W R., 564 (8) [1907] I. L. R., 34 Cal, 223 
JAMBU PERSHAD 
VErSUS 


RUP CHAND.* 


Jains—Custom of adoption of a married man of 23 years—Onus of pr oving 
invalidity— Senior widow can adopt—junion widow's consent not ne- 
cessary—Giving away a son by mother without permission of husband. 


Where a Jain widow adopted a married man of 23 years of age, 
and such adoption was challenged by the plantiff and supported by 
the defendant who relied ona custom among the Jains permitting 
such adoption, 4e/d on the evidence that the custom had been estab- 
lished and that a marned man may validly be adopted among the 
Jains. Manohar Lal ~v. Banars! Das, I. L. R. 29 All., 495 followed. 
In Jain cases, ıt rests on the party alleging a custom or practice 
at variance with that of orthodox Hindus to prove his allegation. 


Where the plaintiff, who claimed to be the reveisioner of a Jain, 
brought a suit during the widow’s life-time, asking the court to 
declare that she had not adopted the defendant respondent 


and that if she had adopted him, his adoption was invalid, Zeid 
that the onus lay on the plaintiff to piove the invalidity. Brojo 


Kishoree Dassee v. Sreength Bose, 9 W. R., 463, Sardar Singh v 
Ram Kunwar, A W, N, 1902, p. 62, followed. Tarinee Churn 
* F, A. 32 of 1906. 


A 
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Chowdhry x. Sharoda Soonduree Dossee, 11 W. R., 468; Chowdhry CIVIL. 
Pudum Singhyv Koer Oddey Singh, 12 W. R, 1 P. C.3 Gooroo igos. 
Prosunno Singh y., Nil Madhub Singh, 21 W. R., 84, and Hur bony 
Dyal Nag v, Roy Krishtio Bhoomichk, 24 W. R., 107, distinguished. JAMBU PERSHAD 
The principle, upon which the onus is fixed resembles that i 
, ae RUP CHAND, 
according to which a plaintiff who sues to set aside deeds, is bound 
not merely to prove his henship but must give some evidence to 
impeach the deeds, before hegcan throw the onus of showing a better 
title on the defendant. 7; a Tewarry v. Nawab Syed Als 
Hossein Khan, L. R. 1 L A 192, S C. 21. W. R., 340. 
A seniot Jain widow can adopt a boy without the consent of her 
co-widow x 
A widow may give her son in adoption without any permission, 
derived from he: deceased husband. Sr? Balusu Gurulingaswami 
v. Sri Balusu Rama Lakshmamma,t. L. R., 22 Mad, 398, P. C., 
Radha Mohun v. Hardai Bibi, i. L. Rọ, 2t All, 460. Raza Upendra 
Lal Roy y. Srimatt Rani Prasanna Mayi, 1 B. L. R., 221, referred to. 
FIRST APPEAL from the decree of Babu Nihal Chand, Sub- 
ordinate Judge of Saharanpur dated November 8, 1905. 
Suit for declaration that Jambu Pershad was never adopted 
by Musammat Asharfi Kuar, and that if adopted, the adoption 
was invalid, and that the deed of adoption, dated the 14th of 
April, 1900, executed by Asharh Kuar in favour of Jambu 
Pershad was null and void, and would not affect the plaintiff 


after her death. 
The following pedigree is necessary to elucidate the facts 
and show the relationship of the parties who are Jains. :— 
LALA ee daa RAM. 


OMAN AALEN Nec 








a 
| | 
Lala Mohar Lala Gulab 
ae Singh. 
| 
Lala Bau Sant Lal 
ae = Malhi Kua. 
pen A M, Mitter Sein. 


| | [ = 1. Asharfi Kua 
Ganga Ram. Rup Chand, Uggar Sein=Mt.  =2. Rikhi Kuan, 
plaintiff, Gomti Kuar, widows. 
widow. | 
=< Aft. Raj Kah, 
daughter. 


4 





pa auier 


| 
| l 
Hulas Riau. Prakash 
Chand. 
A. 


y none te RE e a, 


| | | | 
Atma Ram. . Hau Chand. Jambu Dip Chand 
Prasad, R 
defendant, 
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„Mitter Sein died in 1890, leaving him surviving Musammats 
Malhi Kuar, mother, Asharfi Kuar and Rikhi Kuar widows, and 
Raj Kali, daughter. He left considerable property, moveable 
and immoveable, and outstanding debts. The two widows suc- 
ceeded him‘as heirs, but the name of Musammat Malbi Kuar 
was also recorded in revenue papers, along with those of the 
widows as against the zemindar? property. In 1894, Musam- 
mat Rikhi Kuar, who was the jAnior of the two widows, acting 
in collusion with one Panna Lal, a biother of the senior co- 
widow, ‘gave out’ that she had adopted one Samandar Lal, 
the son of Panna Lal. Asharfi Kuar brought a suit to have 
it declared that Samandar Lal had never been adopted. The 
suit was decreed by the Subordinate Judge of Saharanpur, 
and on appeal, his decree was affirmed by the High Court. 
Subsequently in June, 1900, Raj Kali, the daughter of Mitter 
Sein died. Rikhi Kuar and Panna Lal again colluded and ‘gave 
out’ that she (Rikhi Kuar) was about to adopt the said 
Samandar Lal. As a counter-move, Asharfi Kuar, the senior 


.. widow of Mitter Sein, also ‘gave out’ that she also wanted to 


adopt a boy, her object being that Rikhi Kuar, the junior 
widow, should thus be prevented from giving publicity to the 
adoption of Samandar Lal. On the 14th of April, 1900, however, 
Rikhi Kuar gave out that she had actually adopted Samandar 
Lal, and on the 15th of April, 1900, she executed a deed of 
adoption in his favour. Similarly on the same date, Asharfi 
Kuar gave out that she had adopted Jambu Pershad, and she 
also executed a deed of adoption in his favour, on the rath 
of April, 1900. Lala Rup Chand, plaintiffs case was that as 
a matter of fact neither of the two adoptions had taken place. 
In para. 10 of the plaint, plaintiff alleged that apart from the 
fact that no adoption took place, it was “null and void, accord- 
ing to law and custom” for the following reasons. “(1) That 
two adoptions have been given out by two widows at one and 
the same time. Both of them are therefore illegal. (2) That 
Musammat Asharfi Kuar alone had no power to make an 
adoption in the life-time of Rikhi Kuar. (3) That there was 
no good faith in giving publicity to the fact of adoption, nor 
was it the intention of Musammat Asharfi Kuar that some 
one should actually be adopted, and the adopted son should 
derive any benefit or he should be owner of the property 


7 
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ERENS wee (4) That it has been alleged that Jambu 
Pershad was married, and 23 years old, when he was adopted. 
This age and time for adoption are not valid, under the 
Hindu Law and the custom. Moreover, it is improbable that 
the adoption took place at such an improper time. (5) That 
Jambu Pershad’s father had died. His mother or brother 
did not give him in adoption, Aor had any of them legally a 
right to give him in adoptiðn.” The plaint alleged that 
Musammat Ashar Kuar had no right or power under the 
law to transfer property, under the deed of the 14th of April, 
900. In paragraph 12 of the plaint, plaintiff stated that he was 
the reversionary heir of Lala Mitter Sein, and that after the 
death of Asharfi Kuar, he would be the owner of and entitled 
to the whole estate of Lala Mitter Sein. « Upon these 
allegations, plaintiff instituted the present suit against (1) 
Ashar Kuar £2) Jambu Prasad and (3) Malhi Kuar. A 
joint defence was filed by all the three defendants. Briefly 
stated, it was to the following effect that the deed of the 14th 
of April, (900, was executed with the knowledge and consent 
of the plaintiff, and the claim to set it aside was barred by 
the rule of three years’ limitation, that Jambu Pershad had 
as a matter of fact been adopted, and the deed in question 
executed by Asharfi Kuar, that Asharfi Kuar, being the senior 
widow, was competent to make an adoption, that she did 
intend to adopt a boy and that in adopting Jambu Prasad 
and transferring the estate to him, she was not guilty of any 
act of bad faith, that the plaintif was present at the time of 
the adoption which took place with his knowledge and 
consent, that Rikhi Kuar did not on that day adopt any other 
boy, nor had she the power to do so, and that “if any act was 
done by Rikhi Kuar, it was a mere story fabricated after the 
adoption of Jambu Pershad, and was based on dishonesty” and 
was ineffectual as against the defendants, that Sona Kuar, 


the natural mother of Jambu Pershad, could give him away ` 


in adoption, that among Jains adoption had no religious 
aspect, that it was a purely secular matter, and that under the 
law and custom, governing the parties, there was no restriction, 
with regard to the age of the boy to be adopted, nor was 
there any prohibition against the adoption of a married boy, 
and lastly, that Jambu Pershad’s brother Dip Chand having 


been adopted by Ugar Sein’s widow Musammat Gomti, 
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Kuar, his other brothers Atma Ram and Hari Chand 
had divided the whole of their paternal estate between 
themselves, and that therefore an estoppel arose in favour 
of the defendant, the adopted son. The Subordinate Judge 
fixed seven issues, the first relating to the payment of 
court-fee not being necessary for the purposes of this report, 
The other issues were as follows :—(2) Whether Asharfi 
Kuar, as a matter of fact, adofted Jambu Pershad or not? (3) 
Was the adoption made with the knowledge and consent of 
the plaintiff? (4) How does the fact, that before the alleged 
adoption, Jambu Pershad had been married, and how does his 
age at the time of adoption affect the .claim? Whether 
according to custom or law, such an adoption could be validly 
made? (5) How does the relief No. 1 affect the relief No. 2, 
ze, is the latter relief superfluous? (6) Whether in the life- 
time of Rikhi Kuar, Asharfi Kuar alone could adopt Jambu 
Pershad ? and (7) Whether Jambu Pershad’s natural mother 
could give her son in adoption ? 


The Subordinate Judge came to the following findings, 
On the factum of adoption, he found in favour of the defendant. 
In his opinion, the plaintiff being the person who wanted a 
declaration that no adoption had taken place, was bound 
to produce prima facie evidence in the first instance to prove 
his allegation, and that the plaintiff not having produced 
any evidence, the defendant was entitled to a finding on 
this point in his favour. The Subordinate Judge relied 
on Sardar Singh v. Ram Kunwar, [1902] A. W. N,, 62. 
He also found that the adoption was not made with the 
knowledge and consent of the plaintiff, and that even if he had 
knowledge, he could not be estopped from questioning it. 
He also held that the claim was not barred by time. He 
further found that the existence of a custom of adoption ofa 


’ married boy among Jains by a widow had not been proved by 


the defendants. It is not necessary to record the finding on 
the sth issue, and on the 6th and 7th issues, he came to no 


findings. 


In the result, he passedea decree in favour of the plaintiff, 


Defendants appealed. 
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During the pendency of the appeal, both Malhi Kuar and 
Asharfi Kuar died, and the appeal was continued only by 
‘ Jambu Pershad, defendant. 


Sundar Lal (with him Moti Lal Nehru, Satish Chandra 
Banerji, and Malcomson), for the appellant. The Subordinate 
Judge has found that the defendant was adopted by Asharfi 
Kuar, but he has held that the adoption is invalid, inasmuch 
as the defendant was a married man of 23 years at the time of 
adoption ; and that the adoption of such a boy is not sup- 
ported by the evidenee of any custom, obtaining among the 
Jains. This Court has, however, recently held that a married 
boy may be adopted among Agarwal Jains. 

Manohar Lal v. Banarst Das, [1907]-1 L. R, 29 AIL, 495, 5. C. 4 A. 
L. J. R., 407. ° 

Most of the witnesses examined in that case have been 
examined in the present, and this Hon’ble Court believed 
their testimony in that case. In the present case, over 40 
instances of married boys having been adopted have been 
proved, and out of them a large number were common to both 
the cases. He then discussed the evidence and referred to 


Bajrangi Singh x. Manokarnika Baksh Singh, [1907] 5 AL J.R, 1. PC. 


in which the Privy Council held 18 instances of a custom to 
be sufficient proof. 


Tej Bahadur Sapru (with him E. A. Howard, Madan 
Mohan Malaviya, and Lalit Mohan Banerji), for the respondent 
submitted that the following questions, arose in the present 
appeal, (1) whether the fact of adoption had been proved, 
(2) whether the two widows could make simultaneous 
adoptions, and, if so, what was the legal effect of such 
adoptions, (3) whether each of the two widows of Mitter 
Sein could adopt a boy to herself, or whether a boy 
could be adopted only with the concurrence of both, (4) whether 
the natural mother of Jambu Pershad could give him away 
in adoption, without any such power, derived from her husband, 
(5) whether the custom, allowing the adoption of a married 
boy, had been proved. 


[STANLEY, C.J—The question of simultaneous adoptions 
was not raised in the court below, and it does not appear to 
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have been suggested ın the plaint either.] He submitted that it 
was raised in the plaint. In paragraph 1o of the plaint, it 
was said that ‘two adoptions have been given out by two 
widows at one and the same time. Both of them are iHegal.” 


[STANLEY, C. J.—The plaintiffs case was that no adoption 
took place atall]. Yes, and in the alternative, the plaintiff urged 
that if both the adoptions we found to have taken place on 
the same date, then neither could be valid as the law did 


not permit simultaneous adoptions. 
e 


[STANLEY, C.J.—Why was no issue fixed on the point]. 
Plaintif made an application to that effect and the only 
order, passed by the Court, was that it should be filed with the 
record. Thé Court was bound to frame proper issues and its 
attention was drawn to the defect. 


(STANLEY, C.J.—Presumably your client did not care in the 
court below to press the application. We shall not allow 
you to go into the question]. 


He now took up the first question and that was with 
regard to the question of burden of proof. In the plaint, 
plaintiff said that he was a reversioner and this fact 
was not denied. As the nearest reversioner, he would be 
entitled to succeed to the estate should he survive Asharfi 
Kuar. Defendant pleaded his adoption, thereby placing an 
obstruction in the way of the plaintiff. Ordinarily in a case 
like this, it was for the party who set up adoption to prove it. 
The plaintiff could not be called upon to prove the negative 
that is to say, that no adoption took place. He relied on 
sections 101, 102 and 106 of the Indian Evidence Act. The fact 
whether the defendant was adopted must be specially within 
the defendant’s knowledge and he must, therefore, prove it. 


The Jeading case on the subject was 
Brojo Kishoree Dassee y, Sreenath Bose, [1868] 9 W. R., 463 


In this case, plaintiff claimed as heir to Golakh Nath and 
Muthra Nath, while there were nearer heirs of them alive 
vig., the sister’s sons, Under these circumstances, Sir Barnes 
Peacock pointed out,that the plaintiff who was in the position 
of a stranger could not be allowed to come into court and 
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seek for a declaration that an adoption had not been made. 
Besides the adopted boy had in this case obtained a certificate 
as against the plaintiff and some others in the Court of the 
District Judge, and the Sudder Court had in sustaining 
the judgment of the Judge found for the adoption. The 
circumstances were peculiar and very much like the case in 
the Allahabad Weekly Notes for 1902, page 62, relied on by 
the learned Subordinate Judge. Further, a distinction should 
be made between the question, whether there was any adoption, 
and the question whether any adoption admitted or proved, 
was invalid The facts of adoption should be proved by 
the'party alleging it, and if it was so proved, then the party, 
impeaching its validity, should be called upon to prove its in- 
validity. That seemed to be the true effect of*the rule in the 
case ing W.R. In 

Tarinee Churn Chowdhry v. Sharoda Soonduree Dossee, [1869] 11 


W. R., 468. 
the court held that the burden of proving adoption Jay on the 


party who set it up. 


(STANLEY, C. J.—But this was a suit for possession and 
that distinguishes it from yours which is a suit for declara- 
tion]. He submitted that so far as the question of onus 
proband: was concerned, the nature of the relief claimed would 
not, on principle, make any difference. He then referred to 

Gooroo Prosunno Singh v. Nilmadhub Singh, [1873] 21 W. R., 84. 
and pointed out that the burden of proof was thrown on the 
plaintiff, inasmuch as he alleged ‘fraud and falsehood’ and 
the adoption had taken place long ago and been acted on. 
In 

Hur Dyal Nag v. Roy Krishto Bhoomick, [1875] 24 W. R., 107. 
the court held that the burden of proof of the adoption lay 
on the defendant who set it up. 

He also referred to and discussed 

Chowdhry Pudum Singh v Koer Oddey Singh, \1869] 12 W. R., 
ree a Oe 


Ram Chandra Kunwar \. Narpat Singh, [1906] LL R,29 All, 
184, P.C 


He then discussed the case relied on in the lower Court, vig, 
Sardar Singh v. Ram Kuar, [1902] A. W. N.. 62, and 
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submitted that the important circumstance in that case was that 
the adopted boy had, like the boy in the case in 9 W. R, obtained 
succession certificate against the widows who sought to obtain 
declaration against him. He further contended that from 
the mere fact that the plaintiff did not give any evidence to 
show that the defendant had not been adopted, it did not 
follow that the defendant had betn adopted, and that the case 
should be remanded, for evidence being taken on the question 
of adoption or no adoption. He next took up the third ques- 
tion and submitted that when both the widows among the 
Jains did not agree to an adoption being made, none could be 
made, and therefore the adoption of Jambu Parshad was invalid. 
That this was so, followed from the fact that adoption among 
the Jains was merely a temporal affair. Among the arthodox 
Hindus, a senior widow could adopt without the consent of 
the junior, because by doing so, she was supposed to confer a 
spiritual benefit upon the husband, and therefore the junior 
widow was bound to submit to the consequences of an adop- 
tion by the senior widow, one of which was the divesting of 
her estate. No spiritual significance attaching to adoption 
among the Jains, the senior widow could not by her act de- 
prive the junior of her rights. 


[STANLEY, C.J. What is there to show that Rikhi Kuar did 
not give her consent to the adoption of Jambu]. It was no- 
where pleaded in the written statement that Rikhi Kuar 
was a consenting party, on the contrary, it appeared that the 
two ladies were not on good terms, The two widows were 
holding the estate as joint tenants, and one could not by her 
act destroy the interests of the other or dispose of the property 
for good. Reference was made to 


Maynes Hindu Law, pp. 151, 152, 153. 
Rakhmaba v. Radhabat, [1868] 5 Bom., H.C.R., 181 at 192.- 
Amava v. Mahadgatuda, [1896] LLR., 22 Bom., 416. 


The casein 22 Bom., laid down, he submitted, the law too 
broadly. The Judges themselves observed that there was no 
spiritual significance attached to adoption among the Jains, but 


- stil] they held that inasmuch as the Jains were ordinarily govern- 


ed by the Hindu Law, ‘the senior widow among them could 
y g 
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adopt without the consent of the junior. This was he sub- 
mitted carrying the analogy of the Hindu Law too far. 


He next took up the 4th question and submitted that Sona 
Kuar could not give Jambu Prasad in adoption. He referred 
to Ghose’s Hindu Law, pp. 596 and 597, and Vasishtha XVII, 
26, 28-30, 39 and commented on Jogesh Chandra Banerjee v. 
Nrityakalt Debi, [3903] L. LAR, 30 Cal., 965. 


On the last question of custom, he discussed the evidence, 
and with regard to it, he submitted that the oldest instance 
of a married boy having been adopted did not go further 
-back than 46 years, and that this could not be taken to be 
equivalent to proving an ancient custom. In many instances 
better evidence was possible, and might have been produced 
by the defendant, but was not produced. With regard to the 
evidence of Jeypore witnesses taken on commission, he sub- 
mitted that the defendant’s pleader had in the lower court 
admitted that it did not prove the custom set up by the 
defendant, and had not tendered it, and it could not now be 
referred to. He relied on 


Kusum Kumari Roy y. Satya Ranjan Das, [1903] l L. R., 30 Cal., 999 


As regards proof of custom and character of evidence, he 
cited 


Gopalayyan v. Raghupatiayyan [873] 7 Mad., H. C. R., 250 at p. 254. 


Ramalakshmi Ammal yv. Sivananantha Perumal Sethurayer [1872] 
17 W. R. at p. 553. 


On the history of the Jains, he referred to 
Bhagwan Das Tez Aal x. Ray Afal, 10 Bom., H. C. R., 241. 


Hunters Indian Empiie, pp. 296-209. 


Sundar Lal in reply. Among the Jains, the rules of adop- 
tion were in many material respects different to those that 
governed the orthodox Hindus, e.g. among the Jains, adoption 
was a purely secular function, a widow could adopt without 
her husband’s permission, a daughter’s son and a sister’s son 
might be adopted, and there was no restriction as to age. 
Among the Jains there were no ceremonies necessary for a 
valid adoption except giving and taking 
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[BURKITT, J. Is the ceremony of giving and taking necessary 
among them]. Even that was doubtful. It was further the 
case among the Jains, that a widow had absolute power over 
her husbands’ self-acquired property. In the absence of re- 
ligious matters and regenerative ceremonies, Hindu Law rules 
of adoption should not ordinarily be made applicable to Jains. 
He cited l 

Fanidra Deb Raikat y. Rajeswar dfas, [1885] 11 Cal, 463 P. C. 

It was clear that in Bombay marriage was no bar to adoption 
even among Brahmans. He cited. 

Gopal Balkrishna Kenjale x. Vishun Raghunath Kenjale [1898] 
I, L. R, 23 Bom, 250 at 257. 

West and Birlters Hindu Law, 973 and 922. He then 
discussed some evidence and urged that in other cases custom 
had been found to be proved upon the evidence of a much 
smaller member of witnesses. He cited by way of illustration. 

Eranjoli [lath Vishnu Nambudri v. Erangolh [lath Krishnan 
Naimbudri, [1883] L L. R., 7 Mad., 3. 

Chain Sukh Ram v, Mansa Ram, [1891] 1 L. R., 14 All, 53 

STANLEY, C. J.—The main question raised in this appeal 
is whether amongst the Jain community, marriage is a bar to 
adoption. Several other questions have been discussed before 
us which also must be determined. The suit out of which it 
has arisen was brought by Lala Rup Chand, claiming to be 
the heir of Lala Miter Sein, to have a declaration that an 
alleged adoption of the defendant Jambu Pershad by Musam- 
mat Asharfi Kuar, the widow of Lala Miter Sein never 
took place, and that if it did take place, it was contrary to 
Hindu Law, and therefore void. The plaint also contains a 
prayer for a declaration that a document described as a deed 
of adoption in favour of Jambu Pershad, dated the 14th of 
April, 1900, executed by Musammat Asharfi Kuar was null 
and void. No other relief than these declarations was claimed. 


Lala Miter Sein died in the year 1890, leaving two widows, 
namely, Musammat Asharfi Kuar and Musammat Rikhi 
Kuar and also a daughter, Musammat Raj Kali, him sur- 
viving. He was possessed of immoveable property of consi- 
derable value, and of moveable property besides. At the time 
of-his alleged adoption, Jambu Pershad was 23 years old, and 
a married man. Musammat Raj Kali died in the month of 
June, 1900, and during the pendency of this litigation, both 


a 
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Musammat’’Ritkhi Kuar and Musammat Asharfi Kuar have 
died. 


i 


As to the factum of the adoption, the plaintiff did not 
produce any evidence whatever in support of his case that 
there was no adoption, contending that the burden of proving 
his adoption lay on the defendant. This appears from a pro- 
ceeding recorded by the Subþrdınate Judge, on the 2nd of 
August, 1905. On the 8th of August, as appears from the 
record, the plaintiff stated that he had come to know of the 
adoption, on the 14th of April, 1900, and the plaintiff’s pleader 
made a statement to the like effect, and ıt also appears that 
the plaintiff made an application to the Court in May, 1905, to 
have a further issue added, in which the adoption of Jambu 
Pershad was impliedly admitted, but in which a suggestion was 
made that Musammat Rikhi Kuar, the co-wife of Musam- 
mat Ashar Kuar, had also made an adoption. The issue 
so sought to be added was in these terms :—* Whether on the 
day and at the time of the adoption of Jambu Pershad, any 
other adoption was made by the second wife of Lala Miter 
Sein. If so, what was its effect.”* This application was on the 
13th of May, 1905, directed to be filed with the record. Some 
evidence was as a matter of fact given incidentally by the 
defendant’s witnesses in proof of the adoption. The learned 
Subordinate Judge held that it lay upon the plaintiff to give 
some evidence in support of his allegation that there was no 
adoption in fact of the defendant Jambu Pershad, and the 
plaintiff having refused to give any such evidence in the 
absence of such, decided the issue as to adoption in favor of 
the defendant. But he held upon the main question that the 
adoption of a married boy amongst the Jains was illegal. 
The validity of the adoption by a Jain of a married boy was 
considered by this Bench in the case of Manohar Lal ~. 
Banarst Das (+) in which after lengthy discussion we held 
upon the evidence that such an adoption was in accordance 
with a well established practice prevailing amongst the Jain 
community. In our judgment in that case, we dealt with the 
origin of the Jain sect and pointed out how, unlike the Hindus 
proper, the Jains attached no religious significance what- 
ever to adoption, and rejected the restrictions in the way of 
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adoption imposed by the Brahmanical priests.” We shall 
treat the historical portion of our judgment in that case, as 
incorporated in this judgment and thus avoid a repetition of 
matters which are really not in dispute. 


Dr. Tez Bahadur, on behalf of the plaintiff-respondent, 
contended that the ews was improperly laid upon his client, 
of giving evidence in support of his allegation that Jambu 
Pershad had not been adopted, and that in any case whether 
his contention in regard to this be right or wrong, an oppor- 
tunity should now be given to him of making a prima facie 
case, and that an issue, as to the fact of the adoption, should 
be referred for determination on the merits to the court 
below. 

As regards the legal point it appears to us that it is con- 
cluded by authority. The plaintiff as we have said asked the 
Court to declare that Jambu Pershad never was adopted, and 
that if he was adopted his adoption was invalid. His suit 
was brought during the life-time of Musammat Asharfi Kuar 
and consequently he could not and did not ask for possession 
of the property of Miter Sein. It has been held that in a 
suit brought by the heir of a deceased Hindu for the recovery 
of his property against a person claiming to be the adopted son 
of the deceased that upon proof or admission of the heirship 
of the plaintiff by natural relationship, the onus, lies upon the 
defendant to prove his adoption. Tarini Churn Chowdhry 
v. Sharoda Soonduree Dossee (°), Chowdhry Pudum Singh ~. 
Koer Oddey Singh (3), Gooroo Prosunno Sineh v. Nil 
Madhub Singh (*), and Aur Dayal Nag v. Roy Krtshto 
Bhoomtck (5). In the last mentioned case, a distinction is 
drawn between a suitin which possession is sought, and a 
suit in which only a declaratory decree is prayed for, and we 
think that such a distinction ought not to be ignored. In 


the case of Brojo Kishoree Dassee v. Sree Nath Bose (°), in 


which the plaintiff sued as reversionary heir during the life 
time of the widow of his deceased ancestor for a declaration 
that an adoption was invalid, it was held that the ews lay 
on him to prove the invalidity. In delivering the judgment 
(2) 11869] 11 W. R., 468. (3) [1869] 12 W. Rr. P C. 


(4) [1873] 21 W. R., 84. (5) [1875] 24 W. R., 107. 
(6) [1868] 9 W. R., 463. 
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of the court, Sir BARNES PEACOCK, C.J., observed. “The 
plaintiff asked in this regular suit to have it declared that 
Radha Nath’s adoption is invalid; it appears to us that the 
onus rested upon him, as it does upon any one who asks for 
a decree declaring the illegitimacy of another person, to 
prove the illegitimacy. The, person, who asks the Court 
to declare that a thing is invid is bound to prove that it is 
so” This ruling was followed by a Bench of this Court in 
the case of Sardar Singh v. Ram Kunwar (7). We know 
of no ruling to the contrary. The principle, upon which the 
onus is fixed, resembles that according to which a plaintiff 
who sues to set aside deeds, is bound not merely to prove his 
heirship but must give some evidence to impeach the deeds 
before he can throw the onus of showing a better title on the 
defendant (see Tacoordeen Tewarry v. Nawab Syed Ali 
Hossein Khan) (8). In view of the authorities, we must hold 
that the court below rightly decided the issue, in regard to the 
fact of adoption, in favour of the defendant Jambu Pershad. 


We are unable to accede to the application made on behalf 
of the plaintiff that the issue as to adoption should be retried, 
and an opportunity given to the plaintiff of adducing evidence 
on that issue. The plaintiffs’ case was that the adoption did 
not take place and ought to have been prepared to give some 
prima facie evidence at least in support of it. He would not 
say that he was in any way taken by surprise. The case was 
heard at great length. We are told that four weeks were 
occupied in the examination of witnesses. Some evidence 
was given by the defendant in proof of the factum of his 
adoption, and as we have already said the plaintiff admitted 
that he had knowledge of it. One of the witnesses for the 
defendant, Dhum: Chand deposed to the adoption and stated 
that he himself attended the adoption ceremony. Sham Lal, 
another witness, also deposed that he was present at the 
adoption ceremony. The fact of the adoption indeed was not 
seriously disputed. When the Court held that the onus lay 
upon the plaintiff to give evidence, it was open to him to pro- 
duce his witnesses but he refused to do so, and it would be 
unreasonable, we think now to reagitate the question. It is 
undesirable to send back the case to be retried. on this issue, 


(7) [1902] A W N,p 62. 8) [1874] L R T.I A. 192 at p. 206, 
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The next point, raised on behalf of the plaintiff, was that 
Musammat Asharfi Kuar could not adopta son, without 
the consent of her co-widow Musammat Rikhi Kuar. 
One answer to this is that there is no evidence that Rikhi 
Kuar did not give her consent to the adoption. But there 
is a further answer, namely that according to Hindu Law, a 
senior widow can adopt a > without the consent of her co- 
widow. This is not disputed but with strange inconsistency 
it is said that Hindu Law does not in all matters apply to the 
Jains and that inasmuch as both the widows inherited jointly 
the property of their husband it would be inequitable to permit 
one widow to deprive her co-widow of her interest without 
her consent. But it has been held that the ordinary Hindu 
Law of inheritance is applicable to Jains in the absence of 
proof of special customs and usages varying that law (Chotay 
Lally. Chunno Lall (*) and the same rule has been applied 
to matters of adoption although the reasoning on which the 
law is based 1s not wholly applicable to the Jains as no spirit- 
ual efficacy attaches in their case to adoption (see Amava 
versus Mahadgauda ('°), In that case it was held that 
where the son of the owner of an estate died childless in his 
father’s life-time, leaving two widows, and after, the father’s 
death without leaving a widow or descendants the two widows 
of his son inherited his estate as his nearest sapindas, an adop- 
tion by the senior widow was valid, though the younger widow 
did not consent to it, and although the adoption divested the 
estate which she had tnherited from her father-in-law. This 
case is instructive but it must not be overlooked that the 
Maiyukha School of law, and not the Mitakshara, prevails in 
Bombay. No attempt however has been made to prove any 
custom amongst the Jains at variance with the ordinary Hindu 
Law upon this point , and this being so, we must reject the 
argument which has been addressed tous by Dr. Tef Bahadur. 


The next point ratsed by him was that Sona Kuar, the 
natural mother of Jambu Pershad could not give her son in 
adoption, without the authority of her deceased husband. If 
the husband had been alive it is not disputed that his wife 
could not have given hi$ son in adoption but the husband 
being dead there apfears to be no objection to the giving in 


(9) [1878] E.R. 61 A, 15 (10) [1896] I. L. R, 22 Bom., 416. 
® 
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adoption of his son by his widow. In the connected appeals 
of Sri Balusu Gurulingaswami v, Siri Balusu Rama Laksh- 
mamma (4) and Radha Mohun v. Hardai Bibi (13), 
it was held by their Lordships of the Privy Council on a 
question of adoption peculiar to the appeal from Madras, that 
the authority of a widow in reference to adoption, not being 
identical in diferent schools of Hindu Law, it is established 
in Madras, in regard to the giving of a boy in adoption by the 
widowed mother, that unless there has been some express of 
prohibition by the husband, the wife’s power, with the con- 
currence of Sapindas, where that is required, is co-extensive 
with. the power of the husband and that the adoption of an 
only son is not an act so improper but that a widow has power 
to effect it with the assent of the Sapindas in the absence of 
express power from her husband. The appeal from the 
Allahabad High Court was from a decision of a Full Bench, 
holding that according to the Benares school of Hindu Law 
the giving in adoption of an only son is sinful and to that 
extent contrary tothe Hindu Law but that the adoption of 
such a son having taken place in fact was not null and void. 
Dealing with this appeal, their Lordships rejected the 
fundamental position taken up by MITTER, J, in Raya Upendra 
Lal Roy v. Sriamatt Rant Prasanna May? (35), namely that 
“the institution of adoption, as it exists among the Hindus, is 
essentially a religious institution. It originated chiefly if not 
wholly from motives of religion, and an act of adoption is to 
all intents and purposes a religious act, but one of such a 


nature that its religious and temporal aspects are wholly. 


inseparable.” They held that the doctrine thus propounded 
by MITTER, J, was “equally opposed to reasonable construc- 
tion of the books, apart from religion, and to decided cases, ” 
and after an elaborate treatment of the law upheld the 
decision of this Court. We decide this question against the 
respondent. 


Of the minor questions raised ‘on behalf of the respondent, 
the last is that the Court ought to have determined the issue 
sought to be raised by the plaintiffs in their application of 
May, 1905, namely whether on the day and at the time of 
(11) [t8))] L L. R, 22 Mad, 398. (12) [r8y9] L L. R, 21 All, 460. 

(13) [1868] 1 B. L. R., 221. 


CIVIL 


1908. 


JANBU PERSHAD 
Vv, 
Rupr CHAND. 


Stanley, C. J. 


CIVIL. 


1908. 


— 


JAMBU PERSHAD 


YV. 
RUP CHAND. 


Stanley, C. /. 


216 HIGH COURT. lA. L. J. R. 


the adoption of Jambu Parshad any other adoption was 
made by the second wife of Miter Sein, and if so what is its 
effect. The answer to this is that it was not the case of the 
plaintif that Rikhi Kuar adopted any boy. On the con- 
trary in his plaint he denied that any adoption by Rikhi 
Kuar ever took place. [n their written statement the 
defendants also denied that Rikhi Kuar had made any 
adoption. The parties therefore were agreed as to this and 
consequently. there was no necessity to add the issue which 
the plaintiff sought to raise. 


This brings us to the main question in the appeal, namely 
whether or not amongst the Jains, marriage isa bar to adop- 
tion. As we pointed out in the case of Manohar Lal v. Banarsi 
Das (14) the members of the Jain community are mostly 
engaged as traders and shop-keepers, and therefore we cannot 
expect to find records of adoptions such as are met with in the 
case of land owners; proof by instances is the class of proof 
which ordinarily could be adduced to establish the practice of 
the community ın regard to adoption. 


We also pointed out that admittedly Jains can adopt a boy 
at any age, provided that he be not married, the ceremonies 
of tonsure and investiture with the sacred threac not being 
observed by them. We further pointed out that the conten- 
tion advanced against the alleged practice is not that the 
custom amongst the Jains in regard to adoption is similar to 
that recognised by the Hindus of the twice born classes but 
is similar to that which is binding amongst the swvdras. In 
that case we held that 23 cases of adoption of married boys 
were proved, namely 9 in Muzaffarnagar, 7 in Saharanpur, 
3 in Dehli and 4 1n Meerut and in view of the fact that the 
Jain population was not large and was scattered about, we 
held that the number of cases proved was sufficient evidence 
of the legality of these adoptions In addition to the former 
illustrations of the practice so proved the defendant Jambu 
Prasad in this case adduced evidence in proof of the adoption 
of a number of other married boys, including Udat Ram, 
Kabul Singh, and Pargash Chand in the Saharanpur district; 
Tilok Chand in the Muzaffarnagar district; Anup Singh, 
Murari Lal, Piarey Lal, Chanchal Rai, Kanhaia Lal and Sugan 

(4) [1907] I. L. R. 29 All, 495. 
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Chand ın the Meerut district, Summan Lal and Juggi Mal in 
the Delhi district and Makhan Lal in the Karnal district, as 
also six other instances which have not been pressed. In 
addition to this evidence was given on commission to prove 
the adoption of married boys in the Jaipur State which borders 
on the Agra district. In the present case 19 of the instances 
which were proved to our sati¥action in the former case, were 
also relied on, in addition to those mentioned above. As the 
parties to this litigation are different from the parties to the 
former case, we have been obliged to consider the evidence 
adduced in support of each alleged case of adoption including 
the instances proved in the former appeal, and also the 
rebutting evidence, and the criticisms of the court below 
upon that evidence. As to six of the instances which were 
not pressed, the evidence is not satisfactory and we put them 
out of consideration. These are the cases of Behan Lal, 
Kanhaia Lal, Khub Chand, Radha Mal, Ishq Lal and 
Khushdil Prasad. 


We shall first deal with the Saharanpur cases. The first 
case is that of Sikri Prasad, who is said to have been adopted 
by Mitthan Lal. One Ganga Ram, a Saraugi Agarwala Jain, 
deposed that amongst the Jains, married as well as unmarried 
boys were taken in adoption; that Sikri Prasad was taken in 
adoption by Mitthan Lal from his natural! father, Murli Dhar 
and that at the time of his adoption, he was married ; and that 
he (the witness) attended the adoption ceremony. He stated 
that Sikri Prasad was twice married, his first marriage being 
with a member of the family of Lala Dhum Singh, and his 
second marriage with a daughter of Nihal Chand. He stated 
that he did not know if any boy, other than Sikri Parshad, Jambu 
Parshad and Dip Chand, were taken in adoption after marriage. 


Another witness, Shankar Lal. of the same caste, a shop- 
keeper at Saharanpur, stated that he was a chaudhri of the 
Agarwala Jains and had been such for 10 or r5 years, that 
amongst the Jains, a married boy can be taken in adoption; 
and that there was no restriction as to age. Then he stated 
that Sikri Prasad was taken in adoption by Mitthan Lal.” In 
cross-examination, he stated that Sikri Prasad was 13 or 14 
years of age at the time of his adoption? that a man brought 


a message to his brother that Sikri Prasad was about to be 
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adopted that day and that he should attend the ceremony 
and that he (the witness) and his brother Buland Roy went to 
the ceremony and so he had knowledge of the adoption. He 
was unable to say whether Mitthan Lal’s wife was alive at the 
time of the adoption, which took place 18 or I9 years ago. 
The witness further stated that he attended the first marriage 
of Sikri Prasad which took" place about 22 years ago. 
Another witness, Lachman Das, also a shop-keeper, deposed 
that according to custom amongst the Jains, a married 
as well as an unmarried boy may be taken in adoption, 
and he gave as illustrations the cases of Kabul Chand, 
Sikri Prasad, Jambu Prasad, Dip Chand and Udai Mal. 
Sikri Prasad, he said was twice married, his second wife being 
the witnesse’s own niece (daughter of his brother). Udai Mal, 
he said, was 18 at the time of his adoption and at the time 
of his marriage to the witness’s niece was 26 or 28 years of 
age. He mentioned the name of the natural father of Udai 
Mal, namely, Ramanand. 

Another witness Dhumi Chand deposed to the adoption of 
Sikri Pershad. He is a zamindar paying Rs. 700 or Rs. 725, 
as Government revenue. He stated that among the Jains, 
married as wall as unmarried boys were taken in adoption and 
that he had knowledge of this custom from the fact that Sikri 
Prasad, Lala Jambu Das (that is Jambu Prasad) Dip Chand 
and one Pargash Chand had been taken in adoption (that is 
after marriage), 

The rebutting evidence in this case is that of Govind Ra, a 
kanungo, residing at Kalpahar in Saharanpur. He admitted 
that Sikri Prasad “was kept by his paternal uncle (ze, Mithan 
Lal) but said that the ceremony of adoption was not perform- 
ed.” In cross-examination this witness stated that Sikri 
Prasad was first married to Lala Dhum Singh’s daughter 25 
or 26 years ago and that he attended the marriage ceremony 
and that he was married a second time in the family of 
Baherawallas about 8 or Io years ago. He also said that 
Mitthan Lal kept Sikri Prasad from the age of 6 years. 

Morah Mal makes the bold statement that Sikri Mal was 
not adopted by any oné, and Ram Prasad makes a similar 
statement. The last*witness admitted in cross-examination 


that Sikri Prasad was married twice the first marriage having 
e 
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taken place 20 or 25 years ago, and the second marriage I1 or 
12 years ago, and that both the marriages were celebrated by 
Murli Dhar, his natural father. He admitted that Sikri 
Prasad for the past 7 or 8 years had been living with Mitthan 
Lal and assigned the reason for this that there was some dis- 
pute in Murli Dhar’s house. 


On this evidence, we have no hesitation in coming to the 
conclusion that Sikri Prasad was adopted by his uncle 
Mitthan Lal, when he was a married boy. The learned Sub- 
ordinate Judge rejects the evidence given in support of the 
adoption, pointing out discrepancies in the dates assigned by 
the witnesses to the adoption, and the marriage of Sikri 
Prasad. He says that “all the witnesses examined to prove 
this instance are men of no position,” and held that the adop- 
tion was not proved despite the fact that no evidence of any 
value was gixen to rebut the evidence add in support of it. 


We do not agree with the learned Subordinate Judge that 
the witnesses, who deposed to the adoption, are men of no 
position, One is a cloth merchant and two others are shop- 
keepers, one of these Shunker Lal being a chief man in his 
district, and the other being connected with Sikri Prasad, 
through the marriage of his neice. The other witness is a 
well-to-do zamindar. We attach no importance to the dis- 
crepancy, pointed out in the matter of dates. It is not to be 
expected that witnesses will remember with accuracy such 
matters. The criticism of the evidence by the learned Sub- 
ordinate Judge in this ease not unfairly represents the way in 
which he dealt throughout in his judgment with the evidence 
given in support of instances of the adoption of married boys. 
We do’not propose to deal seratea with the evidence given 
in support of the instances, which were established to our 
satisfaction in the case of Manohar Lal v. Banarsi Das, but we 
shall refer to a few only of these instances. 


Ajit Prasad, who was the natural son of- one Sagun Chand 
deposed to his adoption by Gurdial Singh 5 years ago. He 
stated that he was married 15 years ago and that at the date 
of his adoption he was 25 years of age. At the time of his 
adoption, he said, the members of the brotherhood assembled 
‘and duddus were distributed and his mother taking hold of his 
hand put it into the hand of Gurdial Singh. 
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A witness Bhagwan Das, a resident of Sarsawa, a zemindar 
and thekadar, deposed that among the Jains married as well 
as unmarried boys were taken in adoption, and that in his 
presence 5 or 6 married_boys were adopted, namely, Ajit z.e., 
Ajit Prasad and Janki at Sarsawa, Parkash Chand at Nakur, 
Udia Ram, Jambu Prasad and Dip Chand at Saharanpur. Ajit 
Prasad’s natural father, he sail died 7 or 8 years before his 
adoption by his uncle Gurdial Singh, and after his death Ajit 
lived with his mother at Bhuria. 

Another Bhagwan Das a resident of Sirsawa and son of 
Bahadur Singh also deposed to the alleged custom and stated 
that at Sirsawa married boys namely Janki Das and Ajit 
Prasad had been taken in adoption. Sirsawa is in the district 
of Saharanpur. 


The evidence of these witnesses was not contradicted and 
we see no reason why credit should not be given to it. 


The adoption of Janki Das a married man by Chhaju Mal’s 
widow is proved by the unrebutted evidence of the two persons 
of the name of Bhagwan Das to whom we have already 
referred, both deposing that they were present at the adoption. 
The learned subordinate Judge rejected the evidence of these 
witnesses as untruthful, but we see no reason for distrusting it. 
An adoption is a matter of such notoriety amongst caste 
fellows and others living in the neighbourhood of the parties 
that it is highly improbable that witnesses would come forward 
and depose to an adoption which had never taken place. 


Another instance 1s that of Banwari Lal, the natural son of 
Lala Nagar Mal, who is said to have been adopted by Lala 
Bansi Lal the brother of Nagar Mal. This adoption is proved 
by Jai Dayal Mal and Yad Ram. Ja: Dayal Mal is a zamin- 
dar and money lender, of the age of 70 years, paying Rs. 
2500-a year revenue and Rs. 35 income-tex. He deposed 
that he built a Jain temple at Muzaffernagar and that among 
the Agarwala Jains a married as well as an unmarried boy is 
taken in adoption and that he was aware of this from the 
fact that such adoptions had taken place in his time, and that 
of others before his time, he had heaied from his elders. He 
then mentioned two instances which had taken place within 
his memory at Muzaffarnagar, one being that of Banwari Lal 
and the other of Tilok Chand Banwari Lal was adopted he 
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said by Bansi Lal who was the son of the witness’ paternal 
uncle Bahadur Singh. Then he stated that Banwari Lal 
was married thrice, his first marriage having taken place 
about 50 years ago, the second about 34 years ago and the 
third about 17 years ago. Bansi Lal carried on a money- 
lending business and had property besides, and upon his 
death Banwari. Lal, he said,\took possession of it while the 
estate of Nagar Mal was taken possession of by his other son 
Dasaundhi Ram. Then he referred to the adoption of Tilok 
Chand by Khairati Ram whose daughter had been married 
to Tilok Chand before the adoptiton, and said that he (the 
witness) was present when the members of the brotherhood 
assembled on the occasion of the adoption of Banwari Lal, 
and that he also joined the marriage procession, and was 
present at the marriage of Banwari Lal. This witness is a 
man of position and one to whose evidence weight should be 
attached. He is corroborated by Yad Ram who deposed to 
the adoptions of three married men, namely, Ishq Lal, Banwari 
Lal and Tilok Chand, and stated that Banwari Lal was 
adopted at the age of 22 or 24 by Bansi Lal, that Tilok 
Chand was adopted by Khairati Ram at the age of 26 or 27 
years, and that he knew both the adoptive fathers, being on 
social terms with them and visiting them on occasions of 
marriages. He came to know of the adoptions of Banwari 
Lal and Tilok Chand from Banwari Lal as well as from the 
members of his family, and he attended the first marriage of 
Tilok Chand. In cross-examination he stated that he 
attended the second marriage of Banwari Lal to a member of 
a family, residing at Silawah and that that marriage was cele- 
brated by Bansi Lal, and that Nagar Mal and all his brothers 
joined the marriage procession at the time of his second 
marriage. 

The only rebutting evidence given in this case is that of 
Khairati Ram. He is a brother of the plaintiff's general 
attorney. In his direct examination he stated that Banwari 
Lal’s first marriage took place 35 or 36 years ago, and that 
he attended that marriage, but upon cross-examination he was 
unable to state in whose family Banwari Lal was married. 


The learned Subordinate Judge disbelieved the evidence of 
Jai Dayal Mal stating that he was a tutored witness, and he 
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did not believe the evidence of Yad Ram. He observed that 
a mere perusal of the evidence will show that Jai Dayal Mal is 
a tutored witness. We cannot agree with the learned Subor- 
dinate Judge as to this. We can discover no sign of tutoring 
in his evidence. He appears to be a highly respectable mem- 
ber of the Jain community and a man of substance, and we 
see no reason why his eviddace given with so much detail 
should be rejected. 


We now pass on to the case of Juggi Mal, who is said to have 
been adopted by Mehr Chand. Mehr Chand isa contractor 
and banker and a man of position, being a Darbart of the 
Governor-General since the year 1877. He is an Agarwala 
Jain, as are all the witnesses who deposed to instances of 
adoption which have been established in evidence. He 
deposed that he built a Jain temple in Delhi and in 1879 
had the Pratishta ceremoay performed at the cost of 4 or 5 
lakhs of rupees. He then stated that he adopted a son, 
namely, Juggi Mal, on first MgA Sudi Sambat 1951, correspond- 
ing to 1904. Juggi Mal was in 1905, 39 or 40 years of age, 
and his first marriage took place 23 or 24 years ago, and his 
second marriage was celebrated by the witness ata cost of 
Rs. 2,500. Incross-examination, he stated that all the members 
of the Panchayet took part in Juzzi Mal’s marriage, but said 
that his cousin Chunni Lal wished to give his own son in adop- 
tion to the witness, but that he (the witness) did not wish to 
take him in adoption owing to his tender age and in conse- 
quence of this Chunni Lal dissociated himself from the 
Panchayet, He further stated that he consulted two or four 
men of his brotherhood before making the adoption and that 


they approved of it. 

Sangam Lal also gave evidence as to this adoption, but 
there can be no controversy in the matter, as it is one of public 
notoriety. 

A witness for the plaintiff, Jauhari Mal, admitted that the 
adoption took place, but stated that the persons as3e.nbled 
regarded the act of taking a grown-up and married boy 
with disfavour. This witness, who appears to be a respectable 
man, being a banker and treasurer of the National Bank of 
Upper India at Delhi, in answer to a question in cross- 


examination, stated that the members of tbe brotherhood 
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objected to the adoption of Juggi Mal, because he was of 
aivanczi azs and the wife of Mehr Chand was younger than 
hz, and then he made this imzortant admission that “there 
was no other objection.” In the course of his evidence, he 
also stated that he had heard that one Anup Singh was taken 
in adoption at Kotana, and a married boy was taken in 
adoption in tae fanily of Galab Singa, Naha Singh at Meerut. 
It is remarkable that of the many cases of adoption of married 
boys, of which evidence has been given, in no single case 
has any proof bean given that any caste penalty followed. 


Piarey Lal, a witness for the plaintiff, stated that amongst 
the Agarwala Jains, a married boy is not taken in adoption, 
but he admitted that Juggi Mal, a married boy, was taken in 
adoption by Mur Chand. This witness is a pleader practising 
in Delhi. 2 admitted that he attended the sagaz ceremony 
of Juggi Mal, so that he was not seriously offended by the fact 
of Juggi Mal’s adoption. 

Ishri Pershad, an Honorary Mazistrate and also Government 
Treasurer at Delhi, deposed that so far as he remembered, no 
married boy, except the boy adopted by Mehr Chand, was 
taken in adoption in Dalhi. He stated his opinion that the 
adoption of a married boy, or a grown-up boy, was not proper, 
and that he did not approve of it. He stated that the 
panchayet of Delhi had not made any rule to the effect that a 
married boy should not be taken in adoption. It was pro- 
posed, he said, that a panchayet should be held in connection 
with the adoption made by Mehr Chand, but that such had not 
been held as there was no leisure and the matter was not 
considered to b2 of great importance. It is clear from this 
evidence that the members of the brotherhood in Delhi did- 
not regard the adoption of a married boy obnoxious to any 
rule governing the Agarwala Jains, though they personally 
did not approve of the practice. 


The learned Subordinate Judge treated this case as proved, 
but considered it a breach of the rules of caste or of law and 
cited from a report this passage :—“ Occasional breaches of 
general rules of caste or law do occur but a few modern 
breaches of such a rule do not constitute an ancient and 
invariable custom.” He treated this adoption as simply a 


case of the breach of the law or of usage. 
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We shall pass over the other instances which were estab- 
lished to our satisfaction in the case of Mandhar Lal v. Banarst 
Das with this observation that we have carefully considered 
the evidence which has been laid before us and the criticisms 
passed upon it, and we see no reason for coming to a different 
conclusion from that at which ,we arrived on the evidence 
furnished in that case. 


Evidence in proof of 13 additional instances has been laid 
before us in this appeal not including evidence of adoptions of 
married boys in the Jaipur State, namely, two in the 
Saharanpur district, one in the Muzaffarnagar district, 6 in 
the Meerut district, 2in the Delhi district and one in the 
Karnal distriet, The first is that of Udai Ram, said to have 
been adopted by Banwari Lal. Lachman Das, to portion of 
whose evidence we have already referred, said that he was 
aware of the adoption of married boys and gave as an 
instance the case of Udai Mal and others. Udai Mal (also 
called Udai Ram) he stated was taken in adoption by 
Banwari Lal at the age of 18 and lives near the witness’ house 
in mohalla Yadgar in Saharanpur. The name of his -natural 
father was Ramanand, who was brother of Banwari Lal. 
Ramanand, he stated, left 3 sons, the eldest being Ajudhia 
Pershad, the second Chhamman Lal and the third Udai Mal. 
Udai Mal was, taken in adoption, he stated perhaps 12 or 13 
years ago, and was- married 20 years ago after the death 
of Ramanand. 


Bhagwan Das, to whose evidence we have also referred, 
deposed that married as well as unmarried boys were taken 
in adoption and mentioned the adoption of two such boys at 
Sirsawa and then stated that two other married boys had also 
been taken in adoption, namely, Udai Ram who was taken 
in adoption by Banwari Lal, and the other Parqash Chand, 
who was taken in adoption by Kishori Lal. In cross-exami- 
nation, he gave the name of Ramanand as the natural father 
of Udai Ram and stated that Udai Ram was taken in adoption 
18 or 20 years ago. ~ 


Then we have the evidénce of the other Bhagwan Das, the 
son of Govind Rai, who mentioned the name of Udai Ram as 


one of a number of married boys who were taken in adoption 
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at Saharanpur. Udai Ram, he said, was taken in adoption by 
Banwari Lal some 140r 15 years agu. His partner, he said, 
was related to Banwari Lal. The only rebatting evidence is 
that of Morah Mal and Ram Pershad. The former deposed 
that “ no one adopted Udai Mal in my presence.” [n cross- 
examination, he said that he never attended any adoption 
ceremony at Saharanpur, or outside of Saharanpur, and that 
Udai Mal was not a friend of his nor was heon visiting terms 
with him. Further pressed as to how he knew that Udai Mal 
had not been adopted by any one, he stated that he had heard 
that such was the case. He knew nothing of Udai Mals age 
or of his marriage and it is quite evident that he knows nothing 
whatever about him. His evidence is worthless. Ram Pershad’s 
evidence is equally valueless. He deposed that Udai Mal was 
not adopted by any one. On cross-examination as to how he 
knew this his answer was :—‘ Invitations are sent out when 
a ceremony takes place in the brotherhood. Hence I say that 
Udai Ram was not adopted.” He admitted that he had no 
relationship with Ramanand, the father of Udai Ram, or with 
Banwari Lal. It is therefore unlikely that he would have 
received an invitation to the adoption ceremony. Although 
the evidence in support of this adoption is not strong, we see 
no reason for distrusting it. Bhagwan Das the son of Govind 
Rai, was actually present at the adoption, if his evidence be 
true. He is a man in a fairly good position of life and we do 
not think that we ought to reject his testimony. 


The next instance is that of Kabul Singh (also called Kabu! 
Chand), said to have been adopted by the widow of one 
Raghu Mal. Shanker Lal, a Choudhri of the Agarwala Jains in 
Saharanpur, who has already been mentioned, deposed to this 
adoption. He stated that he heard that Kabul Singh had 
been taken in adoption by Raghu Mal 20 or 21 years ago 
and he was aware that Kabul Singh was during hise life in 
possession of the property of Raghu Mal and that his sons 
are now in possession of it. The importance of this evidence 
is that Kabul Singh, who was the natural son of Nanhu Mal, 
acquired the property of Raghu Mal on his death and 
remained in possession of it up to the time of his own death. 
If he had not been adopted by Raghu Mal he would not have 


got his property. Lachman Das, who was related to Kabul Singh, 
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the latter being a grandson of his aunt, deposed that Kabul 
Singh was adopted by the wife of the paternal uncle of 
Nanhu Mal, namely, Raghu Mal and that his marriage was 
performed by Nanhu Mal and that at the time of his adoption, 
he was 28 or 30 years of age. The adoption, he said, took 
place about 20 or 21 ‘years ago, and Kabul Singh had been 
married 27 or 28 years ago. This witness from his relation- 
ship would be certain to know of the adoption, if it took place; 
and in view of the fact that the evidence in support of the 
adoption stands unrebutted, we see no reason why we should 
not accept it. The only point which the plaintiff made 
against the adoption was that in the will of Raghu Mal, 
Kabul (Chand is described as the son of Nanak Chand, his 
natural father, but there is nothing in this point, seeing that thc 
will was executed before the date of the alleged adoption, 
namely, on the 27th of November, 1883. Now we do not 
expect in a case where instances of adoptions are being proved 
that all possible evidence as to each adoption should be ex- 
hausted. If such were required, it would be beyond the means 
of litigants to establish their suits, so costly would be the pro- 
secution of them. The evidence must be such however as 
would ordinarily satisfy an unprejudicated mined beyond 
reasonable doubt that the adoptions alleged did take place. 


Another instance is that of Pargash Chand, who is said to 
have been taken in adoption after marriage by the wife of 
Kishori Lal at Nakur. The two witnesses named Bhagwan 
Das deposed to this adoption, but neither of them appears to 
have attended the adoption ceremony. One of them says 
that he heard of the adoption at the Tahsil Office at Nakur, 
and also at the house of Daya Chand three or four years 
before his examination; that there were some people con- 
gregated at the place who were speaking on the subject, and 
in answer to a question put by him, stated that the wife of 
Kishori Lal had taken Parqash Chand in adoption, and they 
said that he had already been married. The evidence of the 
other Bhagwan Das is also hearsay and of little value. Dhumi 
Chand, a zamindar residing at Saharanpur, deposed that 
Parqash Chand was taken in adoption about six years ago 
by the wife of KishorisLal. Sangam Lal, a commission agent, 
resident of. Ambetha, mentioned a number of adoptions of 
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married boys, and amongst others that of Parqash Chand 
with whom he was acquainted. The evidence, in support of 
this adoption, is weak but the fact of the adoption is not 
denied. The only matter which is denied is that Parqash 
Chand had been married before his adoption. Gobind Rai, a 
witness for the plaintiff, deposed that he knew Parqash Chand, 
and that he was adopted by Kishori Lal (but that he was 
married after Kishori Lal’s death) and that his marriage was 
celebrated by Kishori Lal’s widow. The adoption, he said, 
took place more than 7 years and 4 or § months ago. We 
think the weight of evidence establishes that Pargash Chand 
was adopted by the widow of Kishori Lal and not by Kishori 
Lal himself, and that his marriage took place before his 


adoption. 


The next instance is that of Tilok Chand, who is said to 
have been adopted after marriage by Khairati Ram. Khairati 
Ram himself deposed to this adoption. He is a zamindar 
and money-lender, residing at Muzaftarnagar, and pays Rs, 
700 or 809 annually as Government revenue, and is the 
manager of a panchaeti temple and President of the Panchayet 
at Hastinapur. He deposed that his daughter was married 
to Tilok Chand 14 years ago, and that he has since adopted 
him and celebrated his second marriage. The adoption took 
place, he said, two years ago, 3 or 4 months after the death 
of the witness’ daughter. In cross-examination, the witness 
stated that a deed of adoption was executed, and was attested 
by Ram Sukh Das. Two witnesses, Jai Dayal Mal and Yad- 
Ram corroborated the evidence of this witness. To portion of 
Jai Dayal Mal’s evidence we have already referred. As regards 
the adoption of Tilok Chand, he stated that Tilok Chand was 
adopted by Khairati Ram and that before the ado ption, he had 
‘been married to Khairati Ram’s daughter. The adoption 
took place, he said, a little less than 2 years ago. This witness 
was not present at the adoption, but merely heard of it from 
Khairati Ram, so that his evidence is not of much value. Yad- 
Ram, who was acquainted with Khairati Ram and Tilo’: 
Chand, and is on social terms with them, deposed that Tilo’: 
Chand was adopted by Khairati Ram at the age of 27 or 23 
years, but he admitted that he only knew of this adoption from 
conversation with Banwari Lal as also with members of his 
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family, but he attended the first marriage of Tilok Chand. 
He also had conversation with Tilok Chand about his adoption. 
The only rebutting evidence is that of Mitter Sein, who 
denied that Khairati Ram took any boy in adoption, but in 
cross-examination, admitted that he had heard that Khairati 
Ram kept his son-in-law, though he did not perform any 
ceremony. The learned Subordinate Judge in dealing with 
the evidence of Jai Dayal Mal said that “he had not the 
courage to say that the adoption was made in his presence,” 
that is, he had not the courage to tell a falsehood. The 
adoption did not take place in his presence, and therefore he 
did not assert that it did. He had, we might say, the courage 
to be truthful. The learned Subordinate Judge did hot con- 
sider that this instance was satisfactorily proved and assigns 
a number of reasons for the conclusion, at which he arrived, 
but we are wholly unable to agree with him. We think that 
the evidence of Khairati Ram is truthful and it of itself is quite 
sufficient to prove the instance. 


We now come to Anup Singh, who is said to have been 
adopted by the widow of one Murari Lal 9 years ago. Anup 
Singh who is a Zamindar and money-lender himself gave 
evidence and deposed that he was adopted by Musammat 
Chameli, the widow of Murari Lal, who was his own brother, 
8 months after the death of Murari Lal. He said that he 
was first married at the age of 12 years and that his second 
marriage took place “after his adoption about 9g years ago 
when he was 25 years old.” He gave as a reason for his 
second marriage that he had no issue by his first wife, who 
was still living, as was also his natural father, Banarsi Das, 
who lived at Sampat in the district of Delhi. His father he 
said gave him in adoption. Then he said he was in posses- 
sion of the zamindari property of Murari Lal as also of 
money in deposit and Government promissory notes of the 
value of about 3 lakhs of rupees, that he had an income of 
Rs. 8,000 a year from the property, and that he paid Rs. 150 
per annum income-tax on account of the estate of Murari 
Lal. After his adoption, he said, Sultan Singh and Umrao 
Singh brought a suit against him disputing, we presume. 
his adoption and this suit was compromised, he getting 
the entire property of Murari Lal but giving Rs. 29,000 to 
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Umrao Singh. This litigation arose inthis way. Sheo Singh 
Rai; Ishq and Dalpat Rai, were three brothers. Sheo Singh 
adopted Nihal Singh, Sultan Singh and Multan Singh were 
Nihal Singh’s sons. Ishq Lal adopted Murari Lal the 
husband of Musammat Chameli and Musammat Chameli 
adopted Anup Singh. Umrao Singh was the adopted son of 
Dalpat Rai. 


If the adoption of Anup Singh was not valid, Umrao Singh 
as thé heir of Murari Lal was entitled to his estate. The 
learned Subordinate Judge rejected the proof of adoption in 
this case on the ground that Anup Singh compromised the 
suit with Umrao Singh and gave him Rs. 29,000. But there 
does not appear to us to be much force in.this criticism. 
In view of the fact that the estate in dispute was of the value 
of 3 lakhs, we think that Anup Singh possibly acted prudent- 
ly in avoiding protracted litigation, by the payment, which he 
made to Umrao Singh of a sum equivalent to less than one- 
tenth of the value of the estate at stake, particularly too 
as Umrao Singh was according to the Subordinate Judge a 
man of no position. The important fact is that the validity 
of the adoption was accepted and that Anup Singh by virtue 
of it acquired the property of Murari Lal. Anup Singh 
further deposed that when he was adopted the members 
of the brotherhood assembled and /addus were distributed. 
His evidence is corroborated by that of Jugul Kishore and 
Shiam Lal, 


Jugul Kishore stated that Anup Singh was taken in adop- 
tion by the wife of his brother Murart Lal when he was about 
28 or 30 years old, and that this adoption took place in his 
presence and was publicly known. Shiam Lal deposed that 
he also was present at the adoption which took place in the 
village of Katana. No evidence was given to contradict these 
witnesses. The plaintiff's witnesses Jauhari Mal indeed sup- 
ported them. He stated that he heard of the adoption of 
Anup Singh at Katana. In cross examination, this witness 
said that he had never been present at the adoption of a married 
boy, but in answer to the question :—“is there any harm, 
if the boy taken in adoption belongs to the brotherhood 
and is younger than the adoptive father and the adoptive 
mother” he replied :—* I did not see a married boy taken in 
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adoption. Otherwise there is no harm in taking a young boy 
in adoption.” This witness, as we have already pointed out, is 
a man in good position, being a banker and a treasurer of the 
National Bank of Upper India at Delhi. The evidence satis- 
fies us beyond any doubt that Anup Singh was adopted after 
marriage. 

The next instance is that of Murari Lal, who is said to have 
been adopted by the widow of one Nand Ram. His adoption 
is proved by Jugul Kishore. He deposed that amongst the 
Jain Agarwalas a married boy is taken in adoption, and a> 
illustrations he referred the adoptions of Anup Singh, Murari 
Lal and Mithan f.al, all of whom were married before their 
adoptions. Murari Lal was taken in adoption, he said, at 
Baraut where he (Jugul Kishore) resides and the adoption took 
place in his presence. Questioned as to how he came to know 
that Murari Lal was married, his answer was that when he 
was adopted, his wife accompanied him. The only rebutting 
evidence in this case is that of Bhagwant Rai, who made the 
bald statement that Nand Lal’s widow did not adopt any one. 
In cross examination, he admitted that he had no friendship 
with Murari Lal, who was 23 or 24 years old and he was 
unable to state how many times he was married. He also 
said that he must have been married, but he was not aware of 
the marriage and that Nand Lal’s wife did not appear before 
him. It is clear that this witness has no knowledge whatever 
of the family. We see no reason for rejecting the evidence of 
Jugul Kishore, as did the learned Subordinate Judge on the 
ground that neither the natural father or adoptive mother of 
Murari Lal was examined and that the evidence of Jugul 
Kishore was not reliable. Jugul Kishore isa man of substance, 
holding zamindari property and being also engaged in money 
dealings. He pays Rs. 136 odd income-tax and gets over 
a thousand rupees in annnal profits from his zamindari. We 
see no reason for distrusting his evidence. 

The adoption of Behari Lal by the widow of one Jawahir 
Lal, that of Kanhaiya Lal by Salig Ram’s widow, and of. 
Sugan Chand by Amin Chand are proved by the uncontra- 
dicted evidence of Shiarh Lal, a resident of Meerut. He 
deposed that married’ as well as unmarried boys were adopted, 


and that the custom had been in vogue since the time of his 
® 


VOL. V.] HIGH COURT. 23! 


ancestors, and that he had heard of it from them. He himself 
attended at the adoptions of 8 or 10 married boys and amongst 
others the adoption of Behari Lal by the widow of Jawahir 
Lal, the adoptive mother, who belonged to the witness's 
family, she being his paternal grand-mother. He stated:—‘“in 
my family at Binauli my paternal grand-mother, who was the 
wife of Jawahir Lal, adopted Behari Lal,” and then he proceeded 
to say that in addition to this adoption the wife of Mohan 
Lal adopted Chanchal Rai in Mouza Halowari and in the same 
mouza, the wife of Salig Ram adopted Kanhaiya Lal. Then 
he refers to several other similar adoptions and amongst others 
to that of Sujan Chand in Baghpat by Amin Chand Seth. 
Sujan Chand’s adoption, he said, took place a little more than 
40 years ago. In cross-examination, this witne$s stated that 
Sujan Chand wasthe nephew of Amin Chand. He also said 
that he (the witness) attended the marriage of, amongst others, 
Behari Lal, who was adopted after his marriage. Now adop- 
tions are matters more or less of public notoriety, and we find 
it hard to believe that evidence such as that given by Shiam 
Lal was fabricated for the purposes of this case. He was 
cross-examined at very great length but was in no respect 
shaken. . The learned Subordinate Judge rejected the proof in 
these cases, as the evidence of Shiam Lal was not corroborated. 
As regards Behari Lal, he pointed out that he got possession 
of his alleged adoptive mother’s property after her death and 
remarked that as she inherited this property from her husband, 
Bihari Lal, if he was adopted by her, ought to have at once 
got possession of it. As to this we may remark that accord- 
ing to our experience out of respect, if for no other reason, a 
son, whether he be an adopted son or a natural son, frequently 
permits the property of the deceased husband, his father, to be 
recorded in the name of and enjoyed by his widow for her life. 
We attach no importance therefore to the fact that Jawahir 
Lal’s widow remained recorded as the owner, but we do attach 
importance to the fact that Behari Lal is now in possession of 
the property, to which he could have no claim unless as an 
adopted son. 


We now come to the case cf Samman Lal who is said to 
have been adopted after marriage by, Sukhanand. This 
instance is proved by Samman Lal himself. He is a shop- 
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keeper at Delhi. He deposed that he was adopted by Sukha- 
nand about 25 or 26 years ago after his marriage, which took 
place 30 years ago. His real father, Patar Chand, he said, 
celebrated his marriage. In cross-examination, he stated that 
Patar Chand and Sukhanand were brothers, that Patar Chand 
died 2 years ago, while Sukhanand died 13 years ago. His 
natural mother was, he said, still living. Sukhanand and 
Patar Chand were separate in business and their property was 
separate. The evidence of this witness is uncontradicted and 
we see no reason for distrusting it. 


The next instance is that of Makhan Lal, who is said to 
have been adopted by Mangal Sen. The only evidence in 
support of this adoption is that of Makhan Lal himself, but 
his evidence *is also uncontradicted. Makhan Lal is a road 
contractor. He is upwards of 50 years of age. He stated 
that his natural father’s name was Chhatar Mal and that he 
is the adopted son of Mangal Sen. He was adopted, he said, 
30 years ago when a married man, his marriage having taken 
place 40 years ago. In cross-examination, he stated that his 
first son was born before his adoption and his second son 
was alive and was 24 years of age at the time of his examin- 
ation. We have in addition to these instances the adoption 
of Mul Chand by Musammat Kishen Dei, the widow of one 
Ganeshi Lal, which was proved to our satisfaction in the case 
of Manohar Lal v. Banarst Das. 

These exhaust the instances which Have been relied on in 
addition to those proved in the case of Manohar Lal v. Banarsi 
Das. We have only now to deal with a few cases coming 
from the Jaipur State. 

It would appear from the judgment that the pleader for the 
defendant in argument placed no reliance on these cases, but 
the evidence was relied on for the appellant before us and was 
read to us and we think that it has some value as showing 
that the Agarwala Jains in the Jaipur State, which borders 
upon the Agra district, adopt married men. Bachu Lalji 
described himself as the adopted son of Lala Ram Chanderji 
of Jaipur State. His natural father’s name was Dhannua Lal. 
He deposed that married boys belonging to the family were 
adopted amongst the Agarwala Jains and that there was 
no age limit. He stated that the tying of turban on the head 
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of the person, who is to be adopted was equivalent to an 
adoption. He himself was 30 years old and a married man 
when the turban was tied on his head in token of his adoption. 


Another Lala Bachu Lalji, the adopted son of Lala Debi 
Lalji of the same State also deposed to the practice of adop- 
tion amongst the Jains. He stated that his natural father’s 
name was Sheobakhsh, that Debi Lalji by whom he was 
adopted was Manaj Ram’s son; that in his family married 
boys were adopted. Lala Lalji Mal also deposed that married 
boys were adopted amongst the Jains and that he was 
adopted by Mangal Lalji after his marriage, as were also two 
persons of the name of Basanti Lal and Gopi Lal. Lala 
Kishori Chandji deposed that Jains Agarwalas and Bishnus 
both adopted married and unmarried boys and there was no 
limit to age. He himself was adopted by Lala Chhote Lalji. 
He stated that Bachu Lal, Chait Mal and Baijnath Choudhry 
were adopted after marriage, that Bachu Lal was adopted 
when he was 25 years old, Chait Mal when he was 30 years 
old and Baijnath when he was 45 years old. The witness 
attended, he said, the adoption ceremony of Baijnath. An- 
other witness Lala Sobha Lalji deposed to the same practice 
and stated that he himself was adopted after his marriage 
by his paternal uncle, Govind Ram, and that he became the 
owner of Govind Ram’s property. He also deposed to the 
adoptions of Bachu Lal by Debi Lal and Makhan Mal by 
Narsingh Lal after their marriages. The ritual of adoption 
amongst these Jaipur Jains is unlike that which prevails 
amongst the Jainsin this Province. According to the evi- 
dence of these witnesses it consists of the tying of a turban 
on the head of the adopted boy. The fact, however, that 
amongst Agarwala Jains in Jaipur State marriage is no bar 
to adoption is suggestive as showing that amongst them the 
restrictions imposed by the Brahmnical priests and prevailing 
amongst Hindus proper are not regarded as binding upon 
the branch of the Jain community. 


Not including the Jaipur instances, we have thus establish- 
ed to our satisfaction upwards of 30 instances of the adoption 
of married boys amongst the Jams in the Saharanpur, 
Muzaffarnagar, Meerut, Delhi and Karnal districts. The 
evidence given in support of 16 of these instances is unrebutted, 
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in 13 instances the adopted sons themselves gave evidence 
in proof of their adoption and showed that they had got the 
property of their adoptive fathers. In 5 instances either the 
adoptive or the natural father gave evidence in support of 
the adoption. 

The proof in some instances is stronger than in others, but 
we think that in all, with the exception of those, which we 
have rejected as not satisfactorily proved, it is sufficient to 
satisfy an unprejudiced mind beyond reasonable doubt. 


The number of instances so proved is remarkable in view 
of the smallness of the Jain population in this province. 
Ordinarily unmarried boys would be selected for adoption, 
the choice of a married boy being the exception. We point- 
ed out in Manohar Lal v. Banarst Das that there is no restric- 
tion in the matter of age to be found in Manu or the Smritis 
and, that the adoption of a married man of whatever age is 
not forbidden by the Mitakshara and that there is no religious 
significance attached by the Jains to adoption. It is not the 
case of the plaintiff, respondent that the rules of orthodox 
Hindus in the matter of adoption are applicable to the Jains. 
This case could not be set up, seeing that the ceremonies 
of investiture with the sacred thread and of tonsure are un- 
known to the Jains and that adoptions with the Jains are 
purely secular matters while with the Hindus proper they 
have a religious significance. As we have pointed out their 
Lordships of the Privy Council exposed the infirmity of the 
fundamental proposition laid down by Mr. Justice MITTER, 
that the institution of adoption was an essentially religious 
institution. We have shewn that in several respects the 
practice prevailing amongst the Jains, as regards adoption, 
materially differs from that of Hindus ‘proper. For example 
it has been held that amongst them a widow is competent to 
adopt without the sanction of her husband (Mahara? Gobind- 
nath Roy v. Gulab Chand, (15) In Sheo Singh Rat v. Dakho(*8) 
it was held that a sonless widow can adopt a son without the 
authority of her husband. In LakAmedt Chand v. Gatto Bai (17) 
the authority of a Jain widow to make a second adoption 
on the death of the child first adopted was established. 

(15) [1833] S. D. A, 276. (16) [1878] I. L. R., 1 All, 688. 

(17) [1886] I. L. R., 8 All, 319. 
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Again it has been held that a Jain widow may adopt a daughter’s 
son. In Bombay, indeed, it was held that according to the 
Hindu Law in foree in that Presidency the adoption of a 
married Asagothra Brahman was not prohibited (Dharma 
Dagu v. Ram Krishna Chimnazt (18). It is only when we 
come to comparatively modern works such as the Dattika 
Mimansa and Dattika Chandrika that we find restrictions 
imposed on adoption. These restrictions were undoubtedly 
the works of the Brahmanical priests of later times. Their 
Lordships of the Privy Council in the case of Radha Mohun 
v. Hardat Bibi, to which we have already referred, pointing to 
the antiquity of the Smritis as compared with the Dattika 
Mimansa and Dattika Chandrika, observe that they “had 
occasion in a late case to dwell upon the mixturé of morality, 
religion, and law inthe Smritis. Rao Balwant Singh v. Rant 
Kishori (1°). They had to decide whether a prohibition on 
alienation of property away from a man’s family, certainly 
based on religious grounds, had a purely religious or also a 
legal bearing.” They then said :-—‘ All these old text 
books and commentaries are apt to mingle religious and 
moral considerations, not being positive laws, with rules 
intended for positive laws. In the preface to his valuable 
work on Hindu Law, Sir William Macnaghten says :—it 
by no means follows that because an act has been prohibit- 
ed, it should therefore be considered as illegal. The dis- 
tinction between the “vinculum juris” and the “vinculum 
purdoris” is not always discernible. They now add that 
the further study of the subject necessary for the decision of 
these appeals has still more impressed them with the necessity 
of great caution in interpreting books of mixed religion, mora- 
lity, and law, lest foreign lawyers accustomed to treat as law 
what they find in authoritative books and to administer a fixed 
legal system, should too hastily take for strict law precepts, 
which are meant to appeal to the moral sense and should thus 
fetter individual judgments in private affairs, should introduce 
restrictions into Hindu society and impart to it an inflexible 
rigidity never contemplated by the original law givers.” This 
is weighty and suggestive language. Again treating of the 


(18) [1885] I. L. R., 10 Bom., 80. 
(19) [1897] L. Ra 25 1. A, 69, 
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weight to be attached to the Dattika Mimansa and Dattika 
Chandrika, their Lordships at page 474, referring to the view 
expressed by KNOX, J., that the authority of these works 
was open to examination, explanation, criticism, e¢e., while not 
accepting this view observe that “so far as showing that caution 
is required in accepting their glosses where they deviate from 
or add to the Smritis, their Lordships are prepared to concur 
with the learned Judge.” Now in view of the fact that the 
Jains dissented from Hinduism more than 2% centuries ago 


at a time, when so far as the authorities go, no trace of the | 


restriction of marriage existed ‘in the matter of adoption and 
seeing that in primitive times the practice of adoption had no 
religious basis; also in view of the fact, which is admitted 
that the practice of adoption amongst the Jains is necessarily 
unlike that observed amongst the Brahmans and Vaishiyas, as 
we have already pointed out, it might be thought that the onus 
of proving the existence of a restriction upon adoption in the 
case of the Jains such as prevails amongst Hindus proper 
lay upon the party making this assertion. In view however 
of the ruling of their Lordships of the Privy Council that in 
Jain cases it rests on the party alleging a custom or practice 
at variance with that of orthodox Hindus to prove his allega- 
tion, we have treated this burden as one which lay upon the 
defendant appellant. This onus he has, in our judgment, satis- 


fied and we remain of the opinion which we expressed in. 


Manohar Lal v. Banarsi Das that the marriage of a Jain is no 
bar to his adoption. 

We therefore allow the appeal. We set aside the decree of 
the court below and give a declaration that Jambu Prasad was 
adopted by Musammat Asharfi Kunwar and that his adoption 
is valid and we dismiss the plaintiffs suit with costs in both 
Courts including fees in this court on the higher scale. 


S. Appeal decreed, 
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SADDU CIVIL. 
VErsus | 1908. 
BEHARI SINGH.* oe 
; March t2. 
t Landlord and tenant —right of tenant in the abadi on partition between co- aie 
owners—not affected—liability to pay rent—ejectment. KNOX, J. 
~ sae BANERJI, J. 
A partition between the co-owners cannot injunously affect the AIKMAN, J. 


rights which a tenant possessed before a partition took place. 

Where under a partition between two co-owners the agricultural 
holding of a tenant fell to the share of one co-owner and his house 
in the Adaad? in the share of the other Ae/d that he continued to hold 
the house site as an appurtenant to his holding and could not be 
ejected. 


Held, farther that he was not liable to pay rent for his house site 
to the co-owner in whose share his house had fallen. Panna v. 
Nazir Husain, A. W. N., 1902 p. 60 doubted. Dharam Singh x, 
Bhoolar, 2 A. L. J. R., 588; Sundar Lal v. Chajjoo, A. W. N., 1901, 

p. 112, referred to. 
SECOND APPEAL from a decree of D. R. Lyle Esq., District 
Judge of Moradabad, reversing a decree of Pandit Mohan Lal 

Hukku, Munsif. 


Suit for ejectment. 

The plaintiff was a zemindar of Mauza Bharatpur of which 
the defendant wasa tenant. A partition was effected between 
the zemindars and the defendant’s holding fell in the mahals of 
a third party, while part of the aéadz in which the defendant’s 
house was situate fell in the mahal of the plaintiff. The de- 
fendant continued to reside in the plaintiff's mahal and cultivate 
the land in another mahal. The plaintiff asked the defendant 
to pay rent for the site of the house, and on defendant declining 
to do so, sued for the possession of the site of the house. The 
court of first instance dismissed the suit, but the appellate 
court reversed the decree, and decreed the suit. 

Defendant appealed. 


The case was referred to a Full Bench and was first heard by 
Knox, A. C. J, AIKMAN and DILION JJ., who remitted 
* 5. A. 961 of 1906. 
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certain issues to the court below. The lower appellate court 
returned the following findings of fact, vis :-— 
(1) that the defendant was an occupancy tenant of at least 
40 years’ standing. 
(2) that he had been in possession of the house in question 
since the same period. l 
(3) that there was no evidence of any contract under which 
the defendant built the house, or of the circumstances 
under which he was allowed to build it. 

Iswar Saran (for Tef Bahadur Sapru), for the appellant. 
Having regard to the findings, the appellant cannot be turned 
out as he is a tenant whose tenancy is subsisting. Partition 
between the land-holders cannot affect the rights of the tenant. 

Dharam Singh v. Bhoolar, [1905] 2 A.L.J.R., 588. 

What all the zemindars in a body could not do, could not be 
done by the plaintiff alone. A tenant who is allowed to build 
a house in the aġadı for his occupation cannot be turned out 
so long as he does not abandon the village and maintains the 
house. He cited. 

Nasir Husan v. Shibba, [1905] 1.L.R., 27 AIL, 8r 

Ray Narain v. Budh Sen, [1904] 1.L.R., 27 All, 338. 

Sri Girdhariji Maharaj v. Chote Lal, |1898] LLR., 20 ALL, 248. 

Dalal v. Bhaggu, [1894] LL.R., 16 All., 181. 

Sundar Lal (with him Baldeo Ram Dave). The whole ques- ` 
tion is whether the appellant is entitled to retain the land for 
ever without paying us any rent. 

[ AIKMAN, J. Ifthe village had not been partitioned would 
you have any right to recover rent ?]. 

[BANERJI, J. When he had been holding the site for 40 years 
as has been found in this case would there be no presumption 
that the occupation of the house site and his tenancy of the 
lands cultivated by him are parts of the same transaction ?]. 


There- is no presumption of law one way or another. It can 
not be presumed that the site of the house and the cultivatory 
Jand were granted under one common contract. This allega- 
tion, like any other must be proved by the party who makes it. 
The defendant pays rent for the cultivatory holding to the ze- 
mindar who now owns that land, but pays nothing for the use 
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of our land. If both were held under the same contract for pay- 
ment of one rent, the portion of the rent paid for the use of the 
site of the house would have been allocated to the plaintiff. 
This is not so. Heis only a licensee of the site of the house, and 
the license has been legally countermanded in this case. Where 
the contract broke up and the house site went to one man and 
the village site to another, the ruling in 
Panna v. Nasir Husain, [1902] A. W. N., 60. 
would apply. 


If he was a licensee, as [ submit he was, he can be turned 
out at our pleasure. He has not proved any contract and it 
must be assumed that he is a licensee. 


Iswar Saran, was not heard in reply. 


The following judgments were delivered :— 

Knox, J.—I agree with the view taken by my learned 
brother BANERJI and also in the order proposed by him. As 
pointed out by him in his judgment, the learned advocate 
for the respondent based much of his argument upon the 
case of Panna v. Nasir Husain (1). I was one of the Judges, 
who decided that case and as the result of the further 
argument addressed to us in this case, I think that the 
view taken in that appeal is open to question. It will, 
however, be sufficient to consider this when a case similar 
to that arises. In the present case, as pointed out by my 
brother BANERJI, the occupation of the house by the defendant 
is to his agricultural holding, and so long as the holding subsists, 
he is, in the absence of any provision to the contrary, 
entitled to occupy the house until the agricultural holding 
is determined. $ 

BANERJI, J.—The suit, which has given rise to this appeal, 
was brought by the respondent, who is one of the zamindars 
of the village Bharatpur, a hamlet of Daribal, for the eject- 
ment of the appellant, Saddu, from the site of his dwelling 
house and for a decree directing him to remove the materials 
of the house or to receive compensation for the value of 
those materials. The house is situated in a portion of the 
' abadi of the village which has fallén into the share of the 
plaintif by partition. The defendant tultivates land in 

(1) [1902] A.W.N., 60, 
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another ahal of the same village, under a different proprie- 
tor. The plaintiff seeks to eject him from his house on 
the ground that he refuses to pay ground rent for the site 
of the house. The court of first instance dismissed the suit, 
but the lower appellate court has reversed the decree of that 
court. The defendant has preferred this appeal. 


The learned Judge of the Court below has found upon 
issues referred to him that about 30 years ago, that is, about 
the year 1877, the village lands and sites were divided by 
perfect partition into mafals, namely, mahal Chunni and 
mahal Har Sukh; that at the time of that partition, the site of 
the house occupied by the appellant was allotted to makat 
Har Sukh, while the land cultivated by him was allotted to 
mahal Chunni and that mahal Har Sukh belongs to the 
plaintiff, and the other makal to another proprietor. The 
learned Judge has further found that before this partition, 
the house occupied by the defendant was erected, and the 
land now in his cultivation was held by his predecessor in 


title ; that the defendant and his predecessor in title have 


occupied the house in dispute for at least forty years, and 
that they have been the tenants of the land cultivated by 
them for at least that period. The learned Judge also holds 
that although there is no direct evidence that the site of the 
house was occupied as part of the contract of tenancy, it may 
reasonably be presumed that the predecessor of the defend- 
ant was permitted by the zemindar to occupy the site to 
enable him to carry on his cultivation. Upon these findings 
which must be accepted in this appeal, it is clear that the 
house of the defendant is appurtenant to his agricultural 
holding. So long, therefore, as that holding subsists, he is not 
liable to be evicted from his house. It is true that since 
the partition of the village, he holds his agricultural holding 
under a different proprietor from the owner of the abadi in 
which his house lies, but a partition between co-owners can- 
not injuriously affect the rights which he possessed before 
the partition took place. ‘This was the view held in Dharar 


. Singh v. Bhoolar (*). The learned advocate, for the respon- 


dent has referred us to two rplings of this court which he 
contends support the case of the respondent. Those are the 


(1) [1905] 2 ALJ R., 588 
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cases of Sundar Lal v. Chagyu (2), and Panna v. Nasir Husain 
(3), The first case, is clearly distinguishable from the pre- 
sent. In that case, a tenant had his dwelling house in 
one village and his cultivatory holding in another. It was 
found that he held the land occupied by his dwelling house as 
a licensee from the plaintiff. It was held that the license 
could be and had been revoked. The other ruling is, no doubt, 
to some extent in favour of the respondent. But with great 
respect I feel myself unable to follow it. That was a suit by 
the zemindar to eject certain agricultural tenants from the site 
of their houses in the abadi on the allegation that they were 
trespassers, and had recently built on land which had lapsed to 
the zemindar. It was found that the allegation of trespass was 
false, and that the houses in dispute had been built about 25 
years before suit with the implied permission of the then 
zemindars at a cost of at least Rs. 300. It was held that the 
defendants were not tenants of the land on which their houses 
stood, and that they were not even licensees. If, as found, in 
- that case, the defendants built their houses with the implied 
permission of the zemindars, I fail to see why they could not 
be regarded as licensees. The grant of a license may be 
express or implied from the conduct of the grantor; (Section 
s4, Act No. V of 1882), and if there was an implied grant, by 
the owner of a right to do something on his property which 
would, in the absence of such right, be unlawful, the right so 
granted would be a license (Section 52). In the present case, 
however, the defendant is not a licensee merely of the site of 
his house. He holds it as an appurtenant to his agricultural 
tenancy, and cannot be ejected during the existence of his ten- 
ancy. I would allow the appeal, set aside the-decree of the 
court below, and restore that of the court of first instance dis- 
missing the suit with costs. 

AIKMAN, J.—I agree with my learned colleagues in thinking 
that this appeal must succeed. 

The appellant is an occupancy tenant in the village of Dhari- 
bal. In a partition made at the instance of the co-sharers, his 
agricultural holding fell to one co-sharer, whilst the site of the 
house in which he and his predecessors in title had lived for at 


(2) [1901] A. W.N.. 42. 
(3) [1902] A. W.N., 60. 
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least forty years, fell to the lot of another co-sharer, namely, 
the plaintiff respondent. The latter demanded ground rent 
from the appellant for the site of the house, and on the appel- 
lants refusal to pay, instituted the suit out of which this appeal 
arises, asking that the defendant be ejected from the site, and 
ordered to remove the materials of the house within a time to 
be fixed by the court, or that the plaintiff may be given pos- 
session of those materials at a price to be fixed by the court. 
The Munsif dismissed the suit. On appeal, it was decreed by 
the District Judge. The defendant comes here in second 
appeal. 


It is clear that the demand of the plaintiff for ground rent 
was not based on any contract to pay ground rent. The 
amount of rent, which the plaintiff demanded, was, it is true, 
not a large amount, but it was an amount arbitrarily fixed by 
him. In my opinion. the onus lies on him to prove that he is 
entitled to demand ground rent from the defendant, and this 
-he has: failed to discharge. 


It may, I think, be taken as settled law, that before the parti- 
tion, the zemindars as a body could neither have demanded 
ground rent from the defendant or his predecessor in title, nor 
have ejected him from his house, and I fail to see how by 
effecting a partition amongst themselves, they could acquire a 
right which they did not previously possess, when the village 
was undivided. This view is in accordance with that expressed 
by BLAIR, J. in Dharam Singh v. Bhoolar (*), which PECARI 
was affirmed in Letters Patent Appeal. 


If the view adopted by the learned District Judge were 
approved, it would place in the hands of zemindars a powerful 
weapon against their tenants, and would go far to nullify all 
the enactments of the Legislature for securing fixity of tenure 
to agricultural tenants. 


I may add that I entirely agree with my brother BANERJI in 


his observation regarding the case Panna v. Nasir Husain (3) 
relied on by the learned advocate for the respondent. With 


- all respect for the learned Judges, who decided that case, 


I do not think the decision was right. 
(1) [1905] 2 A. L. J. 588. (2) [1902] A. W. N., 60° 
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The order of the court. The appeal is decreed, the decree 
of the court below is set aside and that of the court of first 
instance restored with costs both here and in the court below. 


X. Appeal decreed. 
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Limitation Act (XV of 1877), article 132-—OUnpaid vendors len— 
Statutory charge— Transfer of Property Act (IV of 1883), section 55— 
Payment of prior incuntbrance by vendee——Liabtlity of vendee. 


A claim by a vendor for the enforcement of payment of purchase 
money by sale of the purchased property isa statutory charge 
differing from the lien which an unpaid vendor in equity possesses 
for the recovery of the balance of his purchase money. The articles 
of Limitation applicable to such a suit is 132 and noti. Har Lal 
v. Afuhamead?, 1. L. R., 21 All, 454 ; Rama Krishna v. Subrahmania, 
I L R., 29 Mad., 305, approved and followed. 

SECOND APPEAL against the decree of L. M. Stubbs Esq. 
District Judge of Saharanpur, modifying a decree of Babu 
Nihal Chandra, Subordinate Judge. 


Suit for sale upon a mortgage. 

The material facts appear from the judgment. 

The court below decreed the suit. 

Defendant appealed. 

Gokul Prasad (for B, E, O'Conor and fshag Khan), for the 
appellants, relied on the following cases, 


Harlal v. Muhamdi, [1899] 1. L. R., 21 Alb, 454. 
Chand Mal v. Angan Lal, |1891] A. W. N., 130. 
Vir Chand v. Kumaji, | 1892] L. 1. R., 18 Bom., 846. 
Chunant Lal v. Bai Jett, [1897] 1. L. R. 22 Bom., 846, 
Webb v. Macpherson, [1903] I. L. Ra 31 Cal, 57. 
d. E. Ryves (with him Abdul Raoof and Te Bahadur 
Sapru), for the respondent. 


The judgment of the Court wap delivered by 
*S, A. 990 of 1906 
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STANLEY, „E J—This appeal arises out of a suit brought 
by a vendor to enforce payment of the balance of his purchase 
money by sale of the purchased property. The main question 
raised in the appeal is whether or not article 111 of schedule 
I] to the Limitation Act or article 132 is applicable to the 
case. Article 111 provides for a suit brought by a vendor of 
immoveable property to enforce Ais lien for unpaid purchase 
money, and the period given for the institution of a suit under 
that article is three years. Article 132 provides for a suit to 
enforce payment of money charged upon immoveable pro- 
perty, the period allowed for the institution of such a suit 
being 12 years. It is admitted that if article 111 is applicable 
to this case, the suit is barred; but if article 132 applies, the 
suit has been brought within time. 


The respondent’s case is that the suit is not a suit to enforce 
a lien within the meaning of article 111 but is a suit to 
enforce a statutory charge created by section 55 of the 
Transfer of Property Act. The courts in this country have 
taken varying views upon this question, the Bombay High 
Court holding that article 132 was the article applicable to a 
case of the kind, whilst until quite recently the Madras High 
Court held that the article applicable was article 111. In 
this High Court there were also conflicting decisions. In the 
case of Buldeo Petshad v. Jit Singh (1), EDGE, C. J., and 
TYRRELL, J., held that article 111 was applicable. But in 
a later case, we find in a carefully considered judgment, 
delivered by the late Sik ARTHUR STRACHEY, the Court 
consisting of himself and BANERJI, J„ a ruling that arttcle 
132 applied. This was the case of Har Lal v. Muhamed: 
(7). In a recent case in the Madras High Court, Rama 
Krishna Ayyar v. Subrahuania Ayyar (3), the question was 
again considered, and in view ofa statement of the law by 
their Lordships of the Privy Council in a recent case, to which 
we shall presently refer, the Court held, over-ruling the pre- 
vious decisions, that article 132 was the article applicable to a 
suit of the kind. The case, to which the learned Judges in 
that case referred, is the case of Wedd v. Macpherson (*), In that 
case, their Lordships at pages 71 and 72 referred to section 55 

(1) [1891], A. W. N., 130, (3) [1905], I. La R., 29 Mad., 305. 

(2) [1899], L L R, 21 All, 454. (4) [1903], L L. Rọ 31 Cal., £7 
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of the Transfer of Property Act, which provides that “in the 
absence of a contract to the contrary * * * * * the seller is 
entitled, where the ownership of the property has passed to 
the buyer before payment of the whole of the purchase money, 
to a charge upon the property in the hands of the buyer for 
the amount of the purchase money, or any part thereof, 
remaining unpaid, and for interest on such amount or part.” 
A number of English authorities were cited to their Lordships 
in that case, and dealing with these authorities, they observed 
at page 72:—“ No doubt English cases might be useful for 
the purpose of illustration, but it must be pointed out that the 
charge, which the vendor obtains under the Transfer of 
Property Act, is different in its origin and nature from 
the vendors lien, given by the Courts of Equity to an 
unpaid vendor. That lien was a creation of the Court 
of Equity and could be modified to the circumstances of 
the case by the Court of Equity. But in the present case, there 
is a statutory charge. The law of India, speaking broadly, 
knows nothing of the distinction between legal and equitable 
property in the sense in which that was understood, when 
Equity was administered by the Court of Chancery in England, 
and the Transfer of Property Act gives a statutory charge 
upon the estate to an unpaid vendor unless it be excluded by 
contract. Such a charge, therefore, stands in quite a different 
position from a vendor's lien.” In view of this language of 
their Lordships, it appears to us that we must take it as 
settled that a claim such as that referred to in the present 
case for the enforcement of the payment of purchase money 
by sale of the purchased property is a statutory charge differ- 
ing from the lien which an unpaid vendor in equity possessed 
for the recovery of the balance of his purchase money, and 
that, therefore, the article of the Limitation Act applicable to 
this suit is article 132, 


A minor question which has been raised in the. appeal is 
that the suit having been dismissed as regards one of the 
defendants Nazir Husain, he should have been exempted 
from the payment of costs. In view, however, of the relation- 
ship of Nazir Husain to the vendee, this is not a case in which 
we should interfere with the decision of the court below on 
the question of costs. 
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The only other remaining question which has been brought 
to our notice is the following, namely, it is alleged by the 
vendee that she paid in respect of prior incumbrances upon 
the purchased property a considerable sum of money, exceed- 
ing, we are told, the balance of the purchase money due by 
her, and she claims a right to set off the money, so paid, 
against a like amount of the purchase money. The deed of 
purchase has been translated for us and so far as we 
can gather there is no provision in it that the vendee 
should be liable to pay off subsisting charges. On the con- 
trary, the property appears to have been sold free from in- 
cumbrances; certainly there is no mention of any existing 
incumbrances. One of the duties of a vendor as prescribed ` 
by section 55 of the Transfer of Property Act is to discharge 
amongst other things all incumbrances on the property 
existing at the date of the sale; except where the property is 
sold subject to incumbrances. It therefore appears to us that 
the vendee is entitled, if she paid any prior incumbrance, 
which the vendor was liable to pay, to set off the amount so 
paid against a proportionate part of the balance, remaining 
unpaid, of the purchase money or against the entire balance, 
if the amount so paid was equal to or exceeded the balance. — 
Whether or not any money has been paid in respect of prior 
incumbrances by the vendee has not been ascertained. The 
learned District Judge says in the course of his judgment that 
“if it be found that the defendant appellant is entitled to a set 
off on this head, it will be necessary to have this point deter- 
mined, as the lower court has recorded no finding upon it.” 
In the view, which the learned District Judge took, he did not 
go into this question. We think he ought to have done so, 
and before we finally determine this appeal, we must refer 
an issue under the provisions of section 566 of the Code of 
Civil Procedure for determination by him. The issue will 


be :— 


Whether or not at the date of the sale to the vendee appel- 
lant any incumbrances on the purchased property were out- 
standing, and if so, whether the defendant vendee has paid 
any and if so what amount in discharge of those incum- 


brances ? 


E 
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We accordingly refer this issue to the lower appellate court, 
and we shall ask that court to determine it with the utmost 
expedition. The court will take such relevant evidence as the 
parties may tender. On return of the finding, seven days will 
be allowed for filing objections. We shall reserve the ques- 
tion of costs for the final hearing. l 


[The District Judge on the issues referred found that sums 
amounting in the aggregate to Rs. 3,839-12-3 had been paid by 
the defendant, musammat Munir-un-nisa in discharge of prior 
incumbrances affecting the property which she had pur- 
chased. The amount of the claim of the plaintiff for unpaid 
purchase money being only Rs. 3,600. a balance of Rs. 239-12-3 
would be due to the defendant. The property affected by 
the incumbrances included other property than that sold. 
Their Lordships, hoxvever held that the defendant was en- 
titled as against the plaintif, who was bound to discharge 
these incumbrances to set off the entire amount so paid by her. 
The plaintiff could, if so advised, realise from the owners of 
other propertie; wno were liable to pay up the incumbrances, 
the proportionate amount of the mortgage debt attributed to 
other properties. The learned counsel for the appellant having 
undertaken to waive her right to the balance Rs. 239 odd and 
make over to the plaintiff any mortgage deeds which she had 
satisfied, the appeal was decreed and the plaintift’s claim 
dismissed with costs]. 

Appeal decreed. 
SERH MAL 


VET SHS 


BHAIRON PRASAD.* 


Code of Criminal Procedure (Act V of 1898), sections 195-439—Power of 
High Court—Order by Judge refusing to set aside an order sanctioning 
prosecution—kevision—Order not specifying the place and occasion of 
offence—defective. 

When a Sessions Judge refuses to interfere in the order of a 
Magistrate sanctioning prosecution, the High Court has power to 
call for and examine the record and pass such orders as a court of 
appeal could have passed, under section 195 of the Code of Cuminal 
Procedure. Asal v. Badri, ALW.N., 1907, p. 283; Muthuswame v. 
Veent, 1.L.R., 30 Mad., 382, referred to. 
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An order sanctioning prosecution did not specify the court or 
other place, in which and the occasion on which the offence was 
committed, 4edd, that the order was defective. 

APPLICATION to revise an order of J. L.-Johnston Esq. 
Sessions Judge of Banda, confirming an order of Munshi 
Gada Husain, Magistrate of the rst Class of Banda. 


Application for sanction to prosecute. 


One Binda brought a charge against Bhairon Prasad, under 
section 454, Indian Penal Code. After a protracted trial, the 
Assistant Magistrate of 1st Class acquitted the accused. 
Serh Mal was one of the witnesses for the prosecution examined 
inthe case. Bhairon Prasad applied for sanction to prosecute 
Serh Mal, under sections 211 and 193, Indian Penal Code. The 
Assistant Magistrate granted sanction under section 211 but 
refused sanction under section 193, Indian Penal Code. On 
appeal, the Sessions Judge confirmed the sanction, under section 
211 given by the Assistant Magistrate and granted sanction, 
under section 193 refused by the Assistant Magistrate. 

Serh Mal applied to the High Court to revise the order. 

C. Dillon, for the Petitioner. As regards sanction under sec- 
tion 211, granted by the Assistant Magistrate, and confirmed 
by the Judge, under section 195, Criminal Procedure Code, 
the High Court has power to interfere under section 439 
independently of section 195 of the Criminal Procedure Code. 
He relied upon 

Mathuswami yv. Veent, [1907] LL.R , 30 Mad, 384 
Nazir Husain v. Dost Muhammod, [1903] L L. R, 26 All, 1. 
and Criminal Revision No. 612 of 1907. 
Salig Ram v. Ramjilal, [1906], A. W. N., 103. 
D. C. Banerji, for the opposite party, relied upon 
Kusal v. Badri, [1907] A. W. N., p. 283. 
ana contended that the rule laid down in that High Court 
has no power to interfere, when sanction is granted or refused 
by the 1st Court and the order has been confirmed by the 
Judge in appeal under section 195, Criminal Procedure Code, 
He submitted that the case in 30 Mad., 384, was wrongly 
decided, and the casein I.L.R., 26 All., 1, was over-ruled by Full 
Bench in LL.R., 28 All, 554. Even if High Court had in- 
dependent power under section 439, it could not interfere on 
the merits but only if the order was wrong or illegal. 
The judgment of the Court was delivered by 


wa 
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AIKMAN, J.—A Magistrate of the first class in the Banda 
district, on the application of one Bhairon Prasad, granted 
sanction for the prosecution of applicant Serh Mal, for an 
offence punishable under section 211 of the Indian Penal 
Code. Serh Mal applied to the learned Sessions Judge to 
revoke this sanction. The learned Judge declined to interfere. 
Serh Mal then applied to this Court in revision, and the record 
was sent for under the provisions of section 435 of the Code 
of Criminal Procedure. 


The first question we have to consider is whether the Court 
can interfere in revision. We have been referred to a decision 
of a learned Judge of this Court in Ausal and others v. Badri 
Prasad, (*), With the opening part of that judgment, we are 
in full agreement. If section 195 stood alone in the Code, 
we are of opinion that this Court would have no right to 
interfere in the case. With all deference to the learned 
Judges, who decided the case, Afuthuswami ATudali vy. Veent 
Chetti (2), we are unable to hold that when a Sessions Judge 
refuses to interfere with a sanction granted by a Magistrate, 
under section 195 of the Code of Criminal Procedure, this 
refusal to interfere is equivalent to the giving of a sanction 
for the purposes of the section. We agree with what was 
said by WALLIS, J. in the referring oider in that case. But 
in the case of Kusal v. Badri Prasad, the learned judge went 
on to hold that in a case like the present, this Court has no 
power of interference, even under section 439 of the Code. 
With the utmost respect for the learned Judge, this is a view, 
which we are not prepared to adopt. It is a view, which, so 
far as we know, has not been taken either by this Court or 
by any other Court. We have been referred to an unreported 
case, Criminal Revision No. 612 of 1907, which is similar to 
the present case. In that case, the application for revision 
was admitted by the same learned Judge, who decided the case, 
Kusal v. Badri Prasad, and was ultimately granted by another 
learned Judge of this Court. There can be no doubt that 
section 435 gives this Court power to call for and examine 
the record of a proceeding such as in this case was be- 
fore the courts below, and that* power is given in order 
that this court may satisfy itself of the correctness, legality or 

(1) [1907] A. W. N., 283, (2) [1907] I. L. R, 30 Mad., 382 
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propriety of any order passed in the case. We do not think 
it could have been the intention of the Legislature, that when 
a High Court under the powers conferred on it by section 435, 
calls for the record of a proceeding, it can only express an 
academic opinion as to the legality or propriety of the order, 
and cannot give effect to its opinion. Section 439, sub-section 
(1) provides that when the High Court has called up a case 
like the present, it may in its discretion exercise any of the 
powers conferred on a court of appeal by section 195 of the ` 
Code. We are of opinion that this Court is thereby vested 
with the power to deal with the order of the Magistrate in the 
same way as the Sessions Judge might have dealt with it, under 
section 195 clause (6). We hold therefore that there is no bar 
to our dealing with the case in revision. 


Coming to the merits of the case, we are of opinion that the 
order sanctioning the prosecution of the applicant, for an offence 
under section 211 of the Indian Penal Code, cannot be main- 
tained. The order itself is defective, inasmuch as it does not 
specify the court or other place, in which and the occasion on 
which the offence was committed. We should not have been in- 
clined to interfere solely on the ground of this omission, but the 
learned Advocate for the opposite party is unable to refer us 
to anything upon the record, which in the slightest way sup- 
ports the idea that Serh Mal committed an offence under sec- 
tion 211 of the Indian Penal Code. The learned Advocate, for 
the opposite party asks us to treat the case as if it were a sanc- 
tion, given for the prosecution of the applicant, for the abetment. 
of an offence uuder section 211. This we decline to do, But 
in order to save the applicant from further proceedings, we feel 
bound to state that we are unable to discover any material, 
sufficient to justify the prosecution of the applicant, for the 
offence of abetment. We allow the application, and revoke 
the sanction given by the Magistrate, on the 2nd of September, 
1907, for the prosecution of Serh Mal for an offence, under sec- 
tion 211, Indian Penal Code. 


B. Sanction revoked, 
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SHER SINGH 
VE SUS 
SRI RAM AND OTHERS.* 


Code of Civil Procedure (Act XIV of 1882), section 266—Right to get 
profits in future years—A tlachiment. 


The decree-holders applied for attachment of profits then due to 
their judgment-debtor from the Jambardar as well as profits which 
would accrue at a future date. Æeld that in the profits of future 
harvest, the judgment-debtor had only a possible right to geta share, 
and this possible right was not liable to attachment having regard to 
the provisions of section 266 of the Code of Civil Procedure. ar? 
Das v. Baroda, LL.R., 27 Cal, 38; Udoy Kumari v, Hari Ram, 
LL.R., 28 Cal, 483; Syad Zafassul Husain v. Raghoonath Pershad, 
14 M.I.A, 40; Jones v. Thompson, 27 L.J.Q.B., 234; Hebd v, Stenten, 
11 Q.B., 578, referred to. 

SECOND APPEAL against the order of D. R. Lyle Esq., 
District Judge of Moradabad, confirming an order of Shaikh 
Maula Bakhsh, Subordinate Judge. 


Application for execution of decree. 

The material facts appear from the judgment. 

Tej Bahadur Sapru, for the appellant, 

Sarat Chandra Chaudhri (for Gokul Prasad), for the respond- 
ents. 

The cases cite’ are all referred to in the judgment. 


The judgment of the Court was delivered by 


AIKMAN, J..-The respondents, decree-holders, in execution 
of a money decree, which they had against the appellant, 
applied for the attachment of the profits, which were then 
due to him from the lambardar of the village on account of 
the kharif harvest of 1313 Fasli, and also for the attachment 
of the profits, which would become due to him, but were not 
due at the time of the attachment on account of the rabi 
harvest of the same year. The judgment-debtor objected, 
His objections were over-ruled by the court of first instance, 
whose decision was affirmed by the learned District Judge, 

* ELSA, 1213 of 1906. 
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The judgment-debtor comes here in second appeal. The 
learned advocate, for the appellant, confines his appeal as 
to the question as to the right to attach the radi profits. 
In support of his appeal, he relies on the cases, Hart Das 
Acharjia Chowdkry v. Baroda Kishore (1), Udoy Kumari 
Ghatwalin v. Hari Ram Shaha (°). These cases are not 
exactly on all fours with the present, but there are observ- 
ations in the judgments, which are in favour of the appel- 
lant. Reliance is also placed on the decision of the Privy 
Council, in Syad Tuffusenl Hossein Khan, v. Rughoonath Per- 
shad, (3) We have referred to various English authorities 
and these too support the appellant’s contention. In the case, 
Jones v. Thompson (+), it was held that the mere fact that it 
is most probable that there will be a debt is not sufficient. 
There must be an actual debt. On this principle it appears—See 
the case, Webb v. Stenton (®)—that the English Judges refuse 
to make orders attaching rent before it becomes due. In the 
case of radi profits, here it is quite clear that there was no 
existing debt, there was a mere possibility that there might be 
money due to the judgment-debtor for profits when the account 
for radi harvest were made up. In our opinion, this possible 
right of the judgnient-debtor was not liable to attachment, — 
having regard to the provisions of section 266 of the Code of 
Civil Procedure. Reference was made in the course of the 
argument to attachment of salaries not yet due; but for these 
special provision is made in the section. We allow the appeal 
so far as it relates to the attachment of the profits of the radz 
harvest of 1313 Fasli, and we set aside the attachment of the 
right to recover those profits. In other respects, the appeal fails. 
Having regard to the result, we direct that the parties bear 
their own cost here and in the courts below. 


‘ Decree modified. 
(1) [1899] I. L. R., 27 Cal, 38. (2) [1901] I. L. R., 28 Cal., 483. 
(3) [1871] 14 M. L.A, 40. (4) 27 L. J. Q. B. D., 234. 


(5) 11 Q. B. D., 518 at 523. 
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Code of Civil Procedure (Act XIV of 1582), sections 310A., 311, 320— 
Government rule 17(XT1)—Person whose immoveable property has 
been sold—One co-sharer—right to apply—deposit by one co-sharer, 
pending an application to set aside the sale. 

One of several co-sharers of property which has been sold, is a 
“person whose immoveable property has been sold within the mean- 
ing of section 310A, Civil Procedure, and has a right to apply to set 
aside the sale and that it is not necessary to jom all the co-sharers 
in the application. 

When a deposit 1s made by one of the co-sharers, it is the duty of 
the Collectot to pass an order setting aside the sale and the fact 
that an application by the other co-sharer to set aside the sale on 
the ground of material irregularity, under section 311 was pending is 
no bar to the making of the deposit and getting the sale set aside 
on that ground. 

Net Lali v. Sheikh Kareem Bux, l L. R., 23 Cal., 686, Paresh 
Nath v, Nabo Gopal, I. L. R., 29 Cal., 1, referred to 

FIRST APPEAL against the decree of H. David Esq, Sub- 
ordinate Judge of Meerut.‘ 

Suit to confirm a sale. 

The court below dismissed the suit. 

Plaintiff appealed. 

Moti Lal Nehru (with him /. N. Chandri), for the appellant. 
Sundar Lal, for the respondents. 

The judgment of the Court was delivered by 

STANLEY, C. J.—The matters, which have led to this 

appeal, are shortly as follows:—One Muttan Singh obtained a 

decree for sale on a mortgage made by the defendants, and in 

execution of that decree had the property put up for sale. 

Part of the property was non-ancestral, and this portion was 

sold by the civil court. The remainder being ancestral, the 

sale of it was transferred to the Collector. On the 2oth of 

September, 1904, the Collector sold this portion to the plaintiff 

for a sum of Rs. 25,000. On the 5th of October, 1904, Izzat 

Ali, one of the co-owners of the property, filed an objection to 

the sale alleging material irregularities in its conduct and 
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consequent loss of a substantial nature, and praying that the 
sale should be set aside under Rule 17 (XII). On the 19th 
October following, one of the defendants Abdul Hai, also a 
co-owner applied to the Collector under Rule 17 (XHI) to 
have the sale set aside, depositing at the same time in court 
a sum equal to § percent of the purchase money and also 
the amount of the decree. His application was rejected by 
the Collector, on the 11th of November, 1904, on the ground, 
so far as we understand the order, that there was pending an 
application by Izzat Ali, to have the sale set aside on the 
ground of material irregularity in the conduct of it. The 
Collector seems to have held that Abdul Hai, one of the 
owners of the property could not apply under Rule 17 (XIIA), 
so long as there was pending an application on the part of 
another co-owner under Rule 17 (XII) In his order the 
Collector says “It has been urged that he ze. Abdul Hai, is 
only a mortgagor under the second mortgage represented by 
the amount of Rs. 2,234-8-0, and that Izzat Ali is a mortgagor 
under the first mortgage also represented by the amount of 
Rs, 24,632, that they are therefore different persons. I am 
unable to accept this contention. They are both judgment- 
debtors and originally joint defendants in the suit, and I hold 
that Abdul Hai is not entitled to make the application under 
section 310A, unless the application under section 311 Is 
withdrawn”. He, therefore, as the application of Izzat Alt 
had not been withdrawn, rejected the application of Abdul Hai. 
We do not profess to understand exactly the meaning of the 
language used by the Collector, but we take it that he refused 
the application of Abdul Hai on the ground that he alone was 
not a person who could apply under Rule 17 (XIIIA) We 
may point out that by oversight he cited in his order section 
310A, and section 311 of the Code of Civil Procedure instead 
of Rule 17 (XHI) and 17 (XIIA) of the Rules of Govern- 


- ment passed under section 320. An appeal was preferred to 


the Commissioner of Meerut Division with the result that 
allowing the appeal, he set aside the order confirming the sale. 
In consequence of this order the present suit was instituted. 
The rules to which we have referred are rules framed by 
the Local Government, ufder section 320 of the Code of Civil 
Procedure, for regulating the sale of ancestral lands by the 
Collector, Rule 17 (XIIIA) corresponds with section 310A 
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of the Code. The court below dismissed the plaintifi’s suit 
and hence this appeal. 

It was argued before us at considerable leneth that no 
appeal lay from thé Collector's order to the Commissioner but 
in the view which we take of the case, it is unnecessary to 
determine this question. It appears to us that when Abdul 
Hai deposited the money required to be deposited under the 
rule in question, the Collector was bound to pass an order, 
setting aside the sale and had no option in the matter. The 
language of the rule is as follows :— 

“Tf such deposit is made within 30 days, the Collector shal// 
pass an order setting aside the sale’. But it is said that the 
proviso to the section justified the Collector in passing the 
order now impeached. That proviso is that if a person 
applies under Rule 17 (XII) to set aside the sale of his 
immoveable property, he shall not be entitled to make an 
application under this Rule, (that is Rule 17 (XTIIA). The 
contention is that inasmuch as Izzat Ali, one of the co-owners 
made the application to which we have referred under Rule 17 
(XII), Abdul Hai could not in view of the language of the 
section succeed in an application to have the sale set aside 
under Rule 17 (XHIA). It is said that “any person whose 
immoveable property has been sold” must mean all the owners 
of the property and not a single co-sharer, and that Abdul 
Hai being only a co-sharer, without the concurrence of 
the other co-sharers, could not take advantage of the rule. 
We are unable to take this view of the section. It appears 
to us that the words “any person whose immoveable property 
has been sold” enable a co-sharer of property which has been 
sold to apply to the court to have the sale set aside, and 
that it is not necessary that all the co-sharers should join in 
the application. So soon as Abdul Hai made his application 
and paid the money as required by the rule, it was in our opinion 
the duty of the Collector to pass an order setting aside 


the sale. He ought not, after the deposit was made, to have, 


entertained the application which was made by Izzat Ali. 
We are confirmed in this view of the section by two decisions 
of the Calcutta High Court, namely in, Met Lal Sahu v, 


Sheikh Kareem Bux()and Paresh Nath Singhav, Nabogopal 
(1) [1896] I. L. R., 23 Cal, 686, 
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Chattopadhya(*), Whether or not therefore an appeal lay to 
the Commissioner, we are of opinion that the Collector acted 
ultra vires in proceeding to confirm the sale after Abdul Hai 
had made the deposit and filed an application to have the 
sale set aside under the provisions of Rule 17 (XIIIA). We, 
therefore, dismiss the appeal with costs including fees in this 
Court on the higher scale. 


Appeal dismissed. 
(2) [1901] L L. R., 29 Cal, 1. 





GOVIND PERSHAD 
VETSUS ` 
GOMTI AND OTHERS.*. 


Hindu Law—Reltgious Endowment— Powers of a Hindu testator to place 
limitations —Bequest followed by endowment, 


Disputes having ansen about the management of a temple 
between D, the founder of the endowment, and others, the matter was 
referred to arbitration. The arbitrators decided that D should be 
the manager of the temple but made no provision as to who was 
to succeed him. Æeld, that the founder of an endowment had an 
inherent right to appoint his successor in the absence of any 
express provision to that effect. D executed a document by which 
he reserved the life estate in his property to himself and which was to 
devolve on his daughter after his death, and he directed that it was 
to be applied to the temple after her death. Ae/d, there was no 
objection to the limitations by a Hindu testator or settlor or a life 
estate followed by an endowment of property to religious or charita- 
ple purposes, such limitation not being contrary to the rule laid 
down by the Privy Council in the Tagore Case. 


FIRST APPEAL against a decree of Pandit Kuwar Bahadur, 
officiating Subordinate Judge of Shahjahanpur. 


Suit for cancellation of a tamiitknama. 

The facts appear from the judgment. 

Abdul Majid, for the appellant. 

Govind Prasad (with him Sital Prasad Ghosh), for the 
respondents, 

The judgment of the Court was delivered by 

STANLEY, C. J.—Of the two grounds of appeal pressed 
before us in argument, the first is that Dwarka Prasad 
had no power under Hindu Law, or under the award 


* F. A, 161 of 1906 
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of the 28th of May, 1879, to appoint the defendants 2-4 
as Mutwallis of the temple in the pleadings referred to, 
and that their appointment was invalid. It appears that 
there were disputes in regard to that temple, and the matters 
in difference were referred to arbitration. An award was 
passed on the 28th of May, 1879, which provided that 
Dwarka Prasad should be the Superintendent and Manager 
ofthe temple. There appears to be no provision in the award 
for the appointment of a successor to him. We only find in 
it a direction that if any of the representatives of Dwarka 
Prasad act dishonestly in regard to the management of the 
temple, another representative should be competent to defray 
such expenses and manage and supervise the endowment. 
The award further provides that ifall the heirs and represent- 
atives of the Superintendent turn out dishonest, themanagement 
should be under the supervision of the Government. Dwarka 
Prasad, it has been found, was the founder of the temple, and 
as such he would have an inherent right to appoint successors, 
in the absence of any express provision for such appointment, 
We find, as we have said, inthe award, no provision for the 
appointment of a successor, and therefore it appears to us that 
Dwarka Prasad was entitled as he purported to do in the 
famitknama of the 2nd of July, 1904, to appoint superintend- 
ents in succession to himself. 


The second point raised in appeal was that there was no 
valid endowment under the fam/zknama of the 2nd of July, 
1904. By that document, Dwarka Prasad preserved to himself 
a life estate in the endowed property and gave the property 
after his death to his daughter for her life and after her death, 
directed that it should be applied on the temple, that is, for 
the purposes of the existing endowment. It was contended 
by Mr. Abdul Majid, on behalf of the appellants that the 
limitation of the property after the life estates was contrary 
to the Hindu Law, and was void. He relied upon the ruling 
in the well-known Tagore case. We are of opinion that the 
limitation in this case isin no way contrary to the rule, laid 
down in that case by their Lordships of the Privy Council. 
There is no objection so far as we are aware to the limitation 
by a Hindu testator or settlor of a life estate, followed by an 
endowment of property to religious or charitable purposes, 


CIVIL. 
$ 1908 
GOYIND PRASAD 
Vv. 
GOMTI. 





Standley, C. J. 
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CIVIL The learned Subordinate Judge was of opinion that the suit 
1908 was premature, and therefore dismissed it. In that opinion, 
—— we do not concur but we think that Govind Prasad is not 
anne onan? entitled to maintain the suit, and that it ought to have been 
GOnITI. dismissed on the merits. We, therefore, dismiss the appeal 
Stanley, C. 7, With costs including fees in this Court on the higher scale. 
Appeal dismissed. 
CIVIL. SHEO PRASAD AND ANOTHER 
a8: VEVSUS 
ee: INDAR BAHADUR SINGH AND OTIERS.* 
February, 25. Bee tie ; 
Limitation Act (XV of 1877), schedule TI article 179 (4¢)—Process fee— 
AIKMAN, J. payment without application to issue proclamation—IL esh start—Slep 
ee in aid of execution, 


An application for attachment was resisted by certain persons 
whose objections were dismissed. The suit brought by them was 
decreed on appeal by the District Judge. While the second appeal by 
the decree-holders was pending in the High Court, the deciee-holdeis 
made an application for the arrest of the judgment-debtots. This 
application was made more than three years after the application for 
attachment, but within three years of the payment of piocess fees on 
that application. While paying the process fees, no application was 
made to issue a sale proclamation. Meld, that the mere payment of 
process fee was nota step in aid of execution and did not give a fresh 
starting point to limitation. Thakur Ram v, Katwaru Ram, L.R, 
22 All., 358, referred to, Vivraraghavalu v, Srinivasalu, I L. R., 28 
Mad., 399, distinguished. 


When attachment 1s issued on an application for execution and 
objections are preferred by an objector, the application for attach- 
ment and sale remains in suspense until the application and the 
suit, if any, brought by the objector 1s decided, after which the decree- 
holder may proceed with his application. 

APPEAL against a decree of Shah Amjad-ullah, Subordinate 
Judge of Mirzapur, i 

Application for execution of decree. 

The material facts appear from the judgment. 

William Wallach (with him Gokul Prasad), for the appellants. 

Sundar Lal, for the respondents. 

The judgment of the Court was delivered by 


* E. F. A. 140 of 1907. 
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AIKMAN, J.—This is a decree-holder’s appeal in proceedings CIVIL. 
arising out of the execution of the decree. An application 1908. 
was presented within time for attachment of certain house aa 
er . : SHEO PRASAD 
property. An objection was filed to this attachment, which Y. 
was rejected on the 18th December, 1903. On the 12th of [NDAR BAHADUR. 
January, 1904, the objectors instituted a regular suit. In con- Aikman, J. 


sequence of this suit, the court postponed the sale of the pro- 
perty and struck off the application. On the 7th September, 
1904, the suit was dismissed, but on appeal, it was decreed by 
the District Judge. 

The decree-holders preferred a second appeal to this Court, 
which has been decided in their favour. Whilst the case was 
pending in this Court, the decree-holders, as a matter of pre- 
caution, applied for the arrest of the judgment-debtors. This 
application has been rejected by the court below un the 
ground that there had been no application to the court to 
take any step in aid of the execution, within three years pre- 
viously to the application for arrest. The decree-holders come 
here in appeal. The learned counsel, who appears for them, 
relies on the payment of process fees, made on his application 
to attach the house, within three years of the present applica- 
tion to arrest. In support of this case, he refers to a decision 
of the Madras High Court—Viztaraghavalu Naidu v, Srini- 
vasalu Naidu (1). That case is in our judgment distinguish- 
able from the present, as it appears that the document, along 
with which the process fees were deposited, did ask the court 
to issue a sale proclamation: it clearly, therefore, fell within the 
language of article 179 (4) of the second schedule of the Limi- 
tation Act. In this case when the process fees were paid, no 
application was made to the court to do anything. The deci- 
sion of our brother BANERJI in Thakur Ram v. Katwaru 
Ram (7), supports the view taken by the court below, and 
with that decision we are in accord. 

At the same time, we-are of opinion that the order, now under 
appeal, has not the effect of deciding that the decree has become 
time-barred As said above, the application to attach and sell 
the house property was made within time. The granting of 
that application was suspended, not from any fault of the decree- P 
holders, but owing to the institution of the suit referred to above. 


(1) [igos] I. L R, 28 Mad., 399. (2) [i900] L L R, 22 ALL, 358. 
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CIVIL. That suit has been finally decided in the decree-holders’ 
1908. favour by this court, on the 5th January, 1907, and the dis- 
S missal of the application for arrest made while the application 
for attachment and sale was in suspense will not, in our 
opinion, have the effect of preventing the decree-holders from 
Atkman, J exercising their right, now that the suit instituted by the ob- 
jectors has been decided in their favour, to ask the court to 
go on with the application fór attachment and sale, which 
must be deemed to have been in suspense, pending the decision 
of the suit. The order under appeal, however, cannot success- 
fully be assailed, and we dismiss this appeal. Under the cir- 

cumstances, we make no order as to costs. 


SHEO PRASAD 


V. 
INDAR BAHADUR. 


Appeal dismissed. 


CIVIL. THAKUR PRASAD AND ANOTHER 
1908. VEFSUS 


GAURIPAT RAI AND ANOTHER.* 


Guardians and Wards Act (VILI of 1890),Ss. 55, 29, 34—Interest, rate oy 
A pele a —Bond by guardian with permission of the Judge— Duty of Judge 
l while giving permission 





February, 29. 





Fre/d, that while giving permission toa guardian to borrow money 
for the purposes of the minor, the Judge is bound to specify the rate 
of interest, and the amount to be borrowed. ‘These should not be left 
to the discretion of the guardian. 


A creditor is not bound to see to the application of the money 
borrowed with the permission of the Judge. It is only necessary for 
him to prove that he lent the money relying on the Judge’s permission. 


FIRST APPEAL against the decree of Munshi Achal Behari, 
Subordinate Judge of Gorakhpur. 


Suit for sale upon two mortgages. 
The material facts appear from the judgment. 


Mohan Lal Nehru (for Madan Mohan Malaviya and Gulsari 
Lal), for the appellants. 


Abdul Raoo (with him /swar Saran, for the 1espondents. 
The judgment of the Court was deliveied by 


Reeves BANERJI, J]—This was a suit for sale upon two mort- 
OTs ° 
, ee gages, dated respectively. the 14th and the 18th of June, 1897. 
The mortgages were executed by Sripat Rai, as the guardian 
* F. A 129 of 1906. 
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of the respondents, with the sanction of the District Judge. CIVIL, 
The amount of the first mortgage was Rs. 1,400, and that of 1908, 
the other Rs. 1,800, and they cariied interest at the rate of mas 
THAKUR PRASAD 
Re. 1-8 per cent, per mensem, thatis, Rs. 18 percent, per annum. 
The learned Judge, in granting sanction for the raising of the GAURIPAT RAL 
loans, permitted the guardian, Sripat Rai, to raise as much as Banri. j. 
he could by hypothecating a one anna share, though he direct- ; 
ed the guardian not to spend more than Rs. 1,100 on the 
marriage of Gauripat Rai, the first respondent, for the expenses 
of which the loan was to be raised. The court below has 
found that the plaintiff actually paid Rs. 1,400, on account of 
the first bond. As for the second bond, it was represented to 
the Judge that Rs. 1,887, were required for redeeming certain 
ornaments, which had been pawned with one Kali Charan. 
The learned Judge sanctioned the raising of that loan, and 
the ornaments are said to have been redeemed. The court 
below allowed to the plaintiffs interest at the rate of 12 per 
cent, per annum, which it consid ered to be reasonable, and 
reduced the contractual rate, on the gr ound that the District 
Judge, in sanctioning the raising of the loans, did not specify 
the rate of interest, at which the loans were to be taken. The 
course adopted by the court below is justified by the ruling 
of their Lordships of the Privy Council in Ganga Pe shad 
Sahu v. Maharani Bibi (1). We are of opinion that in all 
cases where sanction is given for the raising of loans on the 
security of the property of minors, it is the duty of the Judge 
granting sanction to specify in his order of sanction, not only 
the amount to be raised and the property to be mortgaged, 
but also the rate of interest or at least the maximum rate of 
interest, at which the loans are to be raised. This was not 
done by the learned Judge in this case, and, therefore, the 
plaintiffs are only entitled to a reasonable rate of interest. 
We see no reason to differ from the opinion of the court below 
that 12 per cent, per annum was a reasonable rate in the pre- 
sent case. This is the only question raised in the appeal of 
the plaintiffs. The appeal must, therefore, fail and we accord- 
ingly dismiss it. 
The respondents have preferred objections, under section 561 
of the Code of Civil Procedure to the effect that the court 


(M [1884] T oo. Ry 31 Cal, 379. 
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below should not have allowed to the plaintifs a decree for 
Rs. 300, out of the amount of the first bond, and for Rs. 400, 
out of the amount of the second bond. It is alleged on their 
behalf that these amounts were not actually paid. The evid- 
ence on the point is not satisfactory. On the contrary, as the 
court below finds, the account books of the plaintiffs and the 
evidence adduced on their behalf prove the payment of the 
full amounts of the two bonds. As for Rs. 300, out of the 
amount of the first bond, which exceeded the amount which 
the District Judge had authorized the guardian to spend on 
the marriage of one of the minors, we think, having regard to 
the form of the order made, that the creditor is entitled to 
recover what he actually paid. As we have said above, the 
court below has found that the amount of the first bond was 
actually paid by the plaintiffs, and we see no reasons to come 
to a different conclusion. We, accordingly, dismiss the objec- 
tions also, The appellants will pay the costs of the appeal 
aud the respondents, the costs of the objections. 


Appeal and objections dismissed, 





r 


THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL 


VERSUS 


BASHARAT ULLAH AND ANOTHER” 


Stamp Act (Lf of 1899), sections go and gg—Duty and penalty—recovered 
Jrom person filing documenis—suit against Secretary of State, matn- 
tatnability of. 

Certain documents insufficiently stamped were put in evidence by 
the representatives in interest of the executants. The Collector re- 
covered from the persons filing them, the duty and penalty by sale 
of their property. Held, that the Collectors order was open to review 
by Revenue authorities, and no suit lay against the Secretary of State 
for refund of penalty realised. e/d further, that the persons, who 
wish a document to be admitted in evidencë, are the persons from 
whom a Collector can realise the duty and penalty, and 3f it 15 due 
from a third person, they can bring a suit and recover it fiom him. 


SECOND APPEAL against the decree of Maulvi Muhammad 
siraj Uddin, Judge of the Court of Small Causes at Agra, 
*S. A 590 of 1906. 
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exercising the powe: of a Subordinate Judge, confirming a 
decree of Munshi Mahraj Singh Mathur, Munsif of Muttra. 

Suit for a declaration that an attachment is invalid. 

The facts of the case were as follows :— 

The plaintiffs produced in the Court of the Munsif of Muttra 
in a proceeding, under section 331 of the Code of Civil Proce- 
dure, a sale-deed and a receipt of the year 1849, on plain paper 
in support of their claim. The Munsif impounded the docu- 
ments, under section 33 (1) of the Stamp Act, and sent them 
to the Collector, under section 38 (2). The Collector called 
upon the plaintiffs to pay stamp duty and penalty, under 
section 40 (6), and took proceedings, under section 48, and 
attached their movable property. The plaintiffs sued to set 
aside the attachment as illegal or in the alternative for 
damages for wrongful attachment. The courts below decreed 
the claim, holding the attachment illegal. i 


Defendant appealed. 


A. E. Ryves, for the appellant, contended that the suit was 
not maintainable, as the question of a Collector’s power to levy 
stamp duty and penalty was subject to the control of the Chief 
Revenue authority alone, under section 56 of the Stamp Act. 
Further the attachment was not illegal, as the appellants had 
filei the documents and were liable to pay stamp duty and 
penalty. He referred to section 44 of the Stamp Act. 


D. C. Banerjee, for the respondents, submitted that under 
section 48, all duties and penalties might be recovered by the 
Collector by distress and sale of movable property of the 
person from whom the same were due. In this case, the 
sale-deed and the receipt were in favour of appellant’s grand- 
father. Under section 29, appellant’s grand-father was liable. 
The Stamp Act nowhere lays down that the person producing 
the documents was liable, and a penal liability could not 
be enforced against a grandson on any principle of law. 
The suit was one to set aside an attachment by a revenue 
authority, or in the alternative for compensation for illegal 
attachment, and clearly maintainable. Articles. 21 and 35 G) 
of schedule IT of Small Cause Court Act referred to the 
documents which were never admitted in evidence and appel- 
lants never had the benefit of the documents filed by them, 


SECY, OF STATE 
v. 
BASHARAT ULLAH. 


CIVIL 


ee eee 


1908. 


— a 


SECY, OF STATE 


KAA 
BASHARAT ULLAH. 





Knox J. 


264 HIGH COURT. [A L. J. R. 


The Collector's powers were confined within the four corners 
of the Act. 


The judgment of the Court was delivered by 


KNOX, J.—The plaintiffs, who are respondents to this second 
appeal, produced before the Munsif of Muttra two documents, 
one was a conveyance, and the other, a receipt. They wished 
the two documents admitted in evidence in support of 
their claim. Both the documents were documents executed in 
favour of the predecessor-in-title of the plaintiffs. The Mun- 
sif being of opinion that the documents were not properly 
stamped impounded them and sent them in original to the 
Collector, under the provisions of section 38, clause (2) of Act 
No. II of 1899. The Collector acting under section 40, clause(1) 
—(4) of the same Act, required from the plaintiffs payment of the 
proper duty together with a penalty. The plaintiffs did not pay 
the penalty, and the Collector put in force the provisions of sec- 
tion 48 of the same Act, and attached certain property of the 
plaintiffs. Thereupon the plaintiffs brought the suit, out of which 
this second appeal has arisen, for the release of the attached 
property and damages. The court of first instance ordered the 
release of the attached property, and the decree of that court 
was confirmed in appeal. Both the courts concurred in hold- 
ing that the duty and penalty were not recoverable from the 
plaintiffs, but from the other parties to the deeds in question. 
The defendant, namely, the Secretary of State for India in 
Council, comes here in second appeal, and it is contended on his 
behalf that the courts below have erred in holding that the 
plaintiffs were not liable to pay the stamp duty and penalty 
required of them. In our opinion, this appeal must prevail. Sec- 
tion 40, clause (1)—(6)is silent as to the person from whom 
the payment of the proper duty and penalty is to be required. 


If the Collector required it from the wrong person, his 
procedure was open to revision, as provided by chapter VI 
of this Act. No step was taken to review the Collector’s 
order. Therefore the Collector was acting within the autho- ° 
rity given him by section 48 in ordering the attachment. 
Further we are of opinion that as it was the plaintiffs, 
who wished the documents admitted in evidence in sup- 
port of their claim, ‘they are ‘the persons, from whom the 
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Collector, in the first instance, can recover the duty and 
penalty required before the documents can be admitted in 
evidence. The provisions of section 44 are important as 
showing that when any duty or penalty has been recovered 
from any person, in respect of an instrument, and some 
other person was bound to bear the expense of providing 
the proper stamp, the person from whom the duty and penal- 
ty has been recovered shall be entitled to recover from such 
other person, the amount of the duty and penalty so recovered. 


We decree the appeal, and dismiss the suit with costs in all 
courts. 


B. Appeal decreed, 


LACHHMI NARAIN 
versuse 
KALYAN DAS.* - 
Code of Civi! Procedure, (Act XIV of 1882) sectfon 266~-Arrears of rent 
— Suit oy auction-purchaser. 


Anears of rent due under a sub-lease which under the contract 
were made payable to the lessor’s: zamindar constitute a debt 
due to the lessor which is liable to attachment and sale under section 


266 of the Code of Civil Procedure. 
SECOND APPEAL against the decree of H. J. BELL ESQ. 
District Judge of Aligarh reversing a decree of Pandit 
Bisheshar Nath Kak, Assistant Collector, first class of Etah, 


The facts of the case were as follows :— 


One Dambar, an occupancy tenant, executed a sub-lease of 
his holding by way of a zar-z_peshgi lease to Kalyan Das, one 
of the landholders of the village, on a rent of Rs, 109-2-0, which 
he was to pay to another landholder, Moban Lal. Mohan Lal 
not having received his rent of the occupancy holding, sued 
Dambar, and got a decree. In execution of this decree, the 
rent due to Dambar from Kalyan Das was sold as a debt, and 
purchased by Lachhmi Narain appellant. He then sued Kalyan 
Das for the rent purchased by him. The suit was decreed by 

* 5. A. 895 of 1906, 
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the Assistant Collector but was dismissed on appeal simply on 
the ground that what was sold to the appellant was a right to 
recover damages which was not saleable under section 266(e). 


Plaintiff appealed. 

Gulsart Lal, for the appellant. 

The respondent was not represented. 

The judgment of the Court was delivered by 


STANLEY, C. J.—The respondent in this appeal is not repre- 
sented before us. We have heard the argument of the learned 
Vakil for the appellant, and have read the judgment of the 
learned District Judge. It appears to us that the learned 
District Judge was wrong in reversing the decision of the 
court of first instance on the only grounds raised in the appeal 
before him. The first point as appears from the judgment 
was that “ Dambar Singh and Kalyan Das did not stand in the 
relationship of landlord and tenant.” It is clear that the rela- 
tionship of landlord and tenant was established between the 
parties by the lease, executed by Dambar Singh in favour of 
Kalian Dass, at arent of Rs. 109-2-0. It was nevertheless a 
lease because the arrangement was, for the convenience of the 
parties, that the rent should be paid not to Dambar Singh but 
to Mohan Lal, the other zemindar. The second point raised 
in appeal was that under the lease no rent was due by Kalyan 
Das to Dambar Singh, and that the failure of Kalyan Das 
to pay the rent to the zemindar dež did not entitle Dambar 
to sue him for rent but at the most to sue him for damages for 
breach of contract, for non-payment of rent. We can not 
agree with the learned Judge in holding that under the lease 
no rent was due to Dambar Singh. The lease was made by 
Dambar Singh, in favour of Kalyan Dass. Dambar Singh 
was the lessor, and as such entitled to the consideration, that 
is, the rent reserved by the lease. No doubt, probably for 
convenience sake, the rent was made payable to Mohan Lal, 
but on non-payment of it a debt arose in favour of Dambar 
Singh, which was attachable and saleable under the provisions 
of section 266, Civil Procedure Code. The arrears of rent 
were aS a matter of fact sold and purchased by the plaintiff 
appellant. Under these circumstances, the court of first 
instance rightly decreed the plaintiff’s claim. We, therefore, 
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allow the appeal, and as the points to which we have referred 
were the only matters raised in argument before the lower 
appellate court we set aside the decree of the learned District 
Judge, and restore the decree of the court of first instance, 
with costs in all courts. 

Appeal decreed. 


RAM PRASAD AND OTHERS 
VErSUS 
MANMOHAN AND OTHERS.* 

Hindu Law— Redemption — Foreclosure suit against father—Sons not made 
parlies—Creditor having knowledge of their existence—Son's suit io 
redeem, maintainability of. 

The principle of the ruling in Ded Singh v. Jia Ram, 1. L.R, 25 
All, 214, should not be extended to the cases where a mortgagec 
having knowledge of the existence of the sons of the mortgagor does 
not implead them in a suit for foreclosure and obtains a decree 
against the fatheralone. The sons, who were not made parties to the 
foreclosure suit, can maintain an action to redeem the property on 
the sole ground that they were not made parties to the suit. Bhawani 
Prasad v. Kallu, 1. L. R., 17 AIL, 537, referred to 


FIRST APPEAL from an order of H. E. Holme Esq, District 
Judge of Jhansi, reversing a decree of Pandit Piyare Lal, 
Munsif of Lalitpur. 


Suit for redemption. 

One Phul Singh, who with his sons formed a joint Hindu 
family, made a mortgage by way of conditional sale of certain 
property which belonged to the family. The mortgage was 
made on 12th January, 1892, to the defendants. On zīst 
January, 1895, the mortgagees brought a suit for foreclosure 
against Phul Singh alone, although they were aware of the 
existence of the sons of the mortgagors. They obtained 
a decree for foreclosure and were put into possession in 
due course in process of execution between 1896 and 1897. 
In 1907, the surviving sons and the grandsons of the mort- 
gagor brought the present suit to redeem the mortgage on 

* F, A F.O 88 of 1907 
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the sole ground that they had not been impleaded in the 
former suit. The defendants mortgagees contended that the 
suit was not maintainable. The court of first instance 
dismissed the suit. The lower appellate court reversed the 
decree, and remanded the case, under section 562, Code of 
Civil Procedure. The District Judge relied upon Bhawan: 
Prasad v. Kallu, l. L. R., 17 All, 537. 


Defendants appealed. 
Sarat Chandra Chaudhri, (for Satish Chandra Banerji). 
The authority of 


Bhawani Prasad v. Kallu, [1895] L L. R, 17 All, 537. 
has been much discounted since the case of 

Debi Prasad x. Jia Ram, [1902] 1. L. R, 25 All, 214. i 

The latter case lays down the rule of law that a Hindu son 
can not impeach the sale of joint family property simply 
because he was not a party to the suit of the mortgagee. 
It must be shown that the debt was either immoral or did not 
in fact exist. The principle of this case has been extended 
to the case of a suit for redemption after sale has taken place. 
The son cannot be heard to say that he was no party to the 
mortgagee’s suit unless he can show that either the debt was 
immoral or was not contracted at all. The latter are the only 
grounds on which he can avoid the liability. 


Lal Singh x. Pulandar Singh, [1905] I. L. R., 28 All, 182. 


The present is a case of foreclosure, and it is submitted that 
there is no distinction in point of principle between a case in 
which a sale has taken place, and one in which the property 
has been foreclosed. Inthe case of a sale, the mortgagee 
may himself become the purchaser, and his position is not in 
any way difterent from an independent purchaser unless there 
is anything to the contrary. The question is what is the right 
of the son? The obseryations of the Privy Council are that 
all the right that he has got, not being a party to the suit or 
the execution proceedings, is either to try the nature of debt or 
the fact of the debt. If, instead of allowing the foreclosure 
proceedings to take place, the father had sold the property to 
the mortgagee, could the sons have claimed the right that 
they are now setting up? It is submitted that the Privy 
Covncil in the case of 


a 


~ 
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Nanom: Babuasin x. Mudhun Mohun, (1885| L L R., 13 Cal, 21. 
limited the son’s rights only to the trial of the nature or the 
factum of the debt. 


Durga Charan Banerji (with him Æ. d. Howard), for the 
respondent, was not called upon. 


The judgment of the Court was delivered by 


AIKMAN, J.—The appellant obtained a decree for foreclo- 
sure against one Phul Singh, who is father of some of the 
respondents and grand-father of the others. It is found that 
although the appellants had notice of the interests of the sons 
and grandsons, they did not implead them in the suit for fore- 
closure. The respondents brought the suit, out of which this 
appeal arises, asking to be given an opportunity to redeem 
the mortgage. They did not dispute their liability to satisfy 
the debt incurred by the mortgagor, The court of first in- 


_ stance held that the suit was not maintainable. On appeal, 


the learned District Judge held that it was, and sent the case 
back for decision on the merits. The present appeal has been 
preferred against this order of remand. 


It is contended that we ought to apply to this case the 
principle of the ruling of the Full Bench in Debi Singh v. Jia 
Ram (t) That was a case, in which the sons of a Hindu 
father sued to get back from innocent purchasers their sharc 
of the family estate, which had been sold in execution of a 
decree obtained upon a mortgage by their father in a suit, to 
which they were no parties. Their claim was based solely on 
the ground that they had not been parties to the suit, in which 
the decree was obtained. In the judgment of the learned 
Chief Justice in that case, which was concurred in by KNOX, J. 
stress is repeatedly laid on the fact that the plaintiffs wished to 
oust strangers—-see pages 223, 225, and particularly 226 of the 
judgment. In this case all that the plaintiffs ask is that they 
should be given an opportunity to redeem the mortgage, which 
was foreclosed by the appellants, who knew of the plaintiffs 
interests and yet did not make them parties to the suit to fore- 
close. In our opinion, we should not be justified in extending 
the principle laid down in the case relied on, on behalf of the 
appellants to the present case. It was owing to the appel- 

(1) [1902] I. L. R, 25 All, 214 
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lant’s failure to comply with the provisions of law that the 
respondents did not have an opportunity to redeem. In our 
opinion, the observations of BANERJI, J. in the Full Bench 
case, Bhawant Prasad v. Kallu (#), at page 548 of the judg- 
ment, and the observations of EDGE, C. J. at page 562 and 
following pages are distinctly in favour of the view taken by 
the learned District Judge. The judgment of the Chief Jus- 
tice in that case was concurred in by three other Judges, who 
took part in deciding the case. In our opinion, the appeal 
fails, and it is dismissed with costs. 

Sha Bre Or Appeal dismissed. 


(2, [1895] L L. R., 17 All, 537. 





GULZARI MAL 
VErsus 


KABIR-UN-NISA* 


A ppeal—order of remand-—after il 1s carried eul—maintainadbtlity of. 


When an order of remand has been carried into effect before the filing 
of an appeal against that order, the appeal 1s not maintainable. 


Madhusudan v. Kamin, I. L. R., 32 Cal, 1023. Salig Ram v. Bri 
"Bilas, I. L. R, 29 AlL, 659, followed. 
FIRST APPEAL from the order of Shaikh Maula Bakhsh, 


Subordinate Judge of Moradabad, reversing a decree of 
Babu Deoki Nandan Lal Sahi, Munsif. 


Suit for pre-emption. 


The facts material for the purposes of report appear from 
the judgment of the court. The court of first instance dis- 
missed the suit. The lower appellate court reversed the 
decree and remanded the suit for trial on the merits, The 
suit was tried by the court of first instance which decreed 


-it in plaintiffs favour. Thereupon the present appeal was 


filed against the order of remand. 


Ghulam Mujtaba, for the respondent, raised a preliminary 
objection to the hearing of the appeal on the ground that the 
remand order had been carried out before the appeal was filed 
in this court. The cases cited are referred to in the judgment. 

*F. A F. O. 5 of 1907. 
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C. Ross Alston (with him Gohl Prasad), for the appellant. 
The judgment of the Court was delivered by 


AIKMAN, J.—This is an appeal from an order of remand. 
A preliminary objection to the hearing of this -appeal is 
raised by the learned vakil, for the respondent. It appears 
that the order of remand, now appealed against, was passed on 
the 12th of November, 1905. Under that order, the case went 
to the court of first instance, and was by that court decreed 
in favour of the plaintiff respondent, on the 28th of January, 
1907. The present appeal, though it bears an endorsement of 
the stamp reporter, dated the 19th of January, 1907, was not 
presented until the 29th January, 1907, one day after the 
decree in plaintiffs favour had been passed. 


The appellants filel no appeal from the decree which had 
been passed against them. In support of his objection, the 
learned vakil, for the respondent, relies on a decision of the Cal- 
cutta High Court in Madhusudan Sen v. Kamini Kanta Sen (*) 
and on a decision of this Court in Salig Ram v. Brij Bilas, (°). 
These decisions support the preliminary objection taken. 
Were the matter res tntegra there might be something to be 
said in appellants’ behalf; but we are bound by the decision of 
this Court. When the case went back to the court of first 
instance, it was hearcl in the presence of the defendants who, 
we are told, adduced evidence. We consider that the defend- 
ants, if they intended to appeal from the order of remand, 
might well have asked the court of first instance to defer 
hearing the case until their appeal against the order of remand 
had been disposed of, but they did not do so. We are bound 
by the decision in the case of Salig Ram v. Brix Bilas 
mentioned above, We, therefore, sustain the preliminary 
objection and dismiss the appeal with costs. 


Appeal dismissed. 
(1) [1905] I. L. R., 32 Cal, 1023. (2) [1907] I. L. R., 29 All., 659. 
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Civil ; HAKIM SINGH AND ANOTHER 
1908. VErSUS 
ey RAM SINGH.* 


Code af Civil Procedure (Act XIV of 1882), section 258—Payment out 
of Courl— Recognition by court without certifying. 


March 26. 





AIKMAN, J. 
KARAMAT 


HUSAIN, J. If money due under a mortgage-decree under section 88 of the 
Transfer of Property Act 1s paid out of court and neither party 
takes steps to have it certified under section 258 of the Code of Civil 
Procedure. the coust executing the decree is precluded from recog- 
nising the alleged payment out of court. Vardhivadasamy v. 
Somasundaram, 1, L. R., 28 Mad, 473, followed. Hatim Ali V. 
Abdul Ghafar, 8 C. W. N., 102, dissented from. Oudh Behari Lal 
v. Nageshar Lal, L L. R., 13 All, 278, Mallikarjunada v. Linga- 
murti, 1. L. R, 25 Mad, 244, referred to, 

SECOND APPEAL against the order of Mr. Muhammad 
Ishaq Khan, District Judge of Farrukhabad, modifying an 
order of Babu Shekhar Nath Banerji, Munsif of Farukhabad. 

Application for an order absolute. 

The facts appear from the judgment. 

Judgment-debtors appealed. 

i Guisari Lal, for the appellants. 

M. L. Agarwala (with him Damodar Das,, for the respond- 
ents. 

The judgment of the Court was delivered by 


Aikman, J. AIKMAN, J.—The respondent obtained a decree, under- 
section 88 of the Transfer of Property Act, against the appel- 
lants, directing them to pay a sum of money, and in default 
ordering that the property mortgaged to the respondent 
should be sold. The respondent applied for an order absolute, 
under section 89 of the Act. . The judgment-debtors pleaded 
that they had paid a certain sum to the decree-holder out of 
court. This was denied by the decree-holder. The court of 
first instance found the payment proved, and made an order 
absolute for sale to recover the balance due after deduction 
of the amount paid out of court. The decree-holder appealed. 
He pleaded that no payment had been made to him out of 
court and further that it was not open to the court, having 
regard to the provisions of section 258 of the Code of Civil 
Procedure, to recognise the payment out of court. Without ` 
going into the first plea, the learned District Judge sustained 


E. S. A. No. 627 of 1907. 
° 
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the second plea. The judgment-debtors come here in second 
appeal. 

For the appellants it is argued that the provision of section 
258 have no application to the case. Reliance is placed upon 
a decision of the Madras High Court, vis, Mallikarjuna 
Sastri v. Narasimha Rao, (*), and on a decision of the Cal- 


cutta High Court in Halim Alt Khundkar, v. Abdul Ghafar 


Khan (7). The former of these decisions has been over- 
ruled by a Full Bench of the Madras High Court in Vasdhr- 
nadasamy Ayyar, x. Somasundiam Pilla (®). The latter case 
undoubtedly supports the appellants, but with all deference 
to the learned Judges, who decided it, we are unable to agree 
with them. The Full Bench case of the Madras High Court 
is in point and is against the appellants. We agree with the 
view taken in that case. We hold that the money alleged by 
the judgment-debtors to have been paid out of Court was 
“money payable unde: a decree,” within the meaning of 
section 258 of the Code of Civil Proceduie. If it was paid 
out of court and the decree-holder did not certify the pay- 
ment, the judgment-debtors ought to have taken prompt 
steps, within the time allowed by the Limitation Act, to have 
the payment recorded as certified, but they failed to do so. 
It has been held by this Court in Ovdh Behari Lal x. Nageshar 
Lal (4), and also by the Madras High Court in Mid/tkar- 
Junadu Seti x. Lingamurtt Pantulu (°), that applications for an 
order absolute are applications for the execution of the decree, 
under section 88. We areof opinion that the learned Judge 
was right in holding that the court was precluded by the 
last paragraph of section 25% of the Code of Civil Procedure, 
from recognising the alleged payment out of court. If the 
view taken by the Calcutta High Court were adopted, it 
seems to us that the execution of a decree might be delayed 
by repeated pleas of payment out of court, and that the court 
might have to try what would really be a series of different 
suits, arising out of the original decree. We dismiss the appeal 
with costs. l 
Appeal disnmtssed. 
(1) [1901] I. L. R., 24 Mad., 412. (2) [1903] 8 Cal., W. N., 102. 
(3) [1904] I. L. R, 28 Mad., 473. (4) [igor] I. L R., 13 All, 278. 
(5) [1901] I. L. R., 25 Mad, 244. 
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CIVIL. GOBIND DAS AND OTHERS 
1909. VEYSUS 
February, 18. SARJU DAS.* 
AIKMAN, J. Contract Act, (1X of 1872) section 25—Agreemeni to pay a barred debt— 
KARAMAT 


Husain, J. Express contvact—Consideration taliad. 


Defendant executed a sarkžażın favour of plaintiffs’ firm, ın respect 
of a baned debt due by him to the firm, stating that no interest 
was to be paid. Meld, that in order to maintain the suit, it, was 
necessary to show express promise to pay, and not only that the in- 


tention to pay was deducible from the language of the acknow ledg- 


ment. /7e/d, further that to hold that whenever there was a clear 
acknowledgment of a debt whethe: time barred or no, that was 
equivalent to a piomise to: pay upon which a suit might be 
maintained, would be to nullify the effect of section 19 of the 
Limitation Act. Held, further that under section 25 (3) of the 
Indian Contract Act, a promise, made m witing, and signed by the 
person to be chaiged therewith to pay a baned debt was a good 
consideration, but there must be a distinct promise and not a mere 
acknowledgment Mam Rum Seth v Seth Rup Chand, 1. L. R., 33 
Cal., 1047 (1058) distinguished. 
SECOND APPEAL from the decree of G. A. Paterson Esq., 
District Judge of Benares, reversing the decree of A. Rahman 
Esq., Subordinate Judge of Benares, 


Suit for money. 


On the 2nd of November, 1899, Sarju Das, the defendant 
executed a note of hand in favour of the plaintiffs firm, 
acknowledging the sum of Rs. 995-10-0 to be due from him, 
Defendant did not pay anything under this note, and he 
executed another note on the 31st of October, 1g02. Both the 
notes were to the same effect. The present suit was brought 
on the 2nd of November, 1905. The sarkhat was worded as 
follows: “lekha Babu Madho Das, Babu Gobind Das ji ka— 
Rs. 995-10 anna bakı dena, Mitt Katik Badi Amawas, Sambat 
1956, tain rupia 995-10 anna dena para, Badley: men kabala 

_ makan ka Sakın Suria ka Sakunati abna rakh dia bila 
sudi. 
#S. A. 1260 of 1906, 
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(Account of Babu Madho Das, Baba Gobind Das—To give 
balance Rs. 995-10, up to Katik Badi Amawas Sambat 1956, 
Rs. 995-10 found due. In lieu title deeds of my residential 
house, Suria, deposited without interest.”) The defence to the 
suit was that the notes of hand in question did not save limita- 
tion, nor could they form the basis of a suit. The Subordinate 
Judge, decreed the suit, but the District Judge on appeal 
dismissed it. 

Plaintiffs appealed, 

Tej Bahadur Sapru (with him Lalit Mohan Banerji), for the 
appellant contended that the note of hand in suit contained 
an express promise to pay. The words baki dena meant ‘I 
have to give’ and ifthey did mean that, it was an express pro- 
mise to pay. The fact that certain title-deeds were delivered 
to the plaintiffs by the defendant by way of security showed 
that the debtor undertook to pay the balance due. And, last- 
ly, the words ‘ i/a sud’ ‘ without interest’ showed conclusively, 
that the debtor agreed to pay this sum but without interest. 
Ifthat was not so these words were meaningless. Why should 
the condition that no interest would be paid have been inserted 
if the debt was not to be paid at all? But if the bond did not 
contain an express promise to pay, the language of it was 
sufficient to imply sucha promise. If a man acknowledged a 
certain debt, the presumption ought to be that he intended to 
pay it and not that he dicl not to pay it. He relied on 

Mantram Seth vy. Seth Rupchand (1906) I. L. R, 33 Cal., 1047 P. C, 
Besides the sarġñat was sufficient as an acknowledgment. He 
referred to Stanley, J’s judgment in 

W. R. Fink v. Baldeo Dass (1899) I. L. R., 26 Cal, 715. 
and contended that it was right in view of the law laid down 
in 33 Cal, 1047 and that the later Calcutta ruling in 
Benode Bihari Mookerjee x. Raj Naratu Afittes (1903) 1. L. Ra, 30 Cal., 699. 
was open to doubt. According to the Privy Council, there was 
no difference between the English Law and the Indian Law in 
so far as an acknowledgment was a good acknowledgment for 
the purposes of a suit even though it did not contain promise 
to pay. 

He discussed also 

Appa Rao v, Surya Prakasa Bao (900) 1. L. R, 23 Mad., 94. 
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Vasudeo Anant v. Ramkiishua Narayan \.L.R, 24 Bom., 394 [1200} 
Shankar v. Mukta [1898] I. L R., 22 Bom., 513. 


Durga Charan Banerji, for the respondent, contended that the 
second note of hand could serve only as an acknowledgment 
and extend the time if only the first note was within 3 years 
from the date of the original debt, and there was nothing to 
show that this was the case. -\s a mere acknowledgment with- 
out a promise ‘to pay, it could not form the basis of a suit. 
He relied on 

Ganga Prasad v. Ram Dayal [1901] I. L. R., 23 All, 502. 

He cited section 25 of the Contract Act and pointed out the 
difference between an acknowledgment, under section 19 of 
the Limitation Act, and a promise within the meaning of this 
section. He referred to Pollock and Mullas Contract Act at 
page 131. 

The ruling in 33 Cal., 1047 must be read in the light of the 
facts of the case and the observations of their Lordships 
should not be so read as to annul the provisions of sec- 
tion 19. With regard to the construction of the note, he 
submitted that the words daki dena which weie construed in 
I. L. R, 8 Bom, 405, simply meant ‘balance due.’ They im- 
plied no agreement to pay. 


Tei Bahadur Sapru, submitted in reply that the case in 23 
All, must be read subject to their Lordships decision in 33 
Cal. It had not met with approval in Madras. 


Manjunatha yv. Devamima [1902] 1. L. R., 26 Mad., 186. 
He also referred to 


Vasudec Anant v, Ram Krishna Rao Narayan l. L. R., 24 Bom., 394. 
The judgment of the Court was delivered by 


AIKMAN, J.—The plaintiffs who are appellants, here come 
into court on the allegation that the defendant respondent on 
the 2nd November, 1899, executed a document described as a 
sarkhat, in favour of the plaintiffs’ firm, in respect of an old debt 
of Rs. 995-10-0, due by him to the firm, and that in this docu- 
ment, he promised to pay the aforesaid sum without interest. 

The plaint sets forth that again on the 24th of October, 1902, 
a similar document was executed by the defendant, promising 
to pay the aforesaid debt without interest. The'plaintiff sued 
to recover the amount, due under this document. The defend- 
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ant pleaded that the document sued on was a mere acknow- 
ledgment and was not a promise to pay a time barred debt, 
and that the suit was not maintainable on the mere acknow- 
ledgment. 

The court of first instance came to the conclusion on a con- 
sideration of the language of the document which is the basis 
of the suit that it was not a mere acknowledgment of a debt 
but that it contained a promise to pay the debt without interest. 
On appeal, the learned District Judge held that there being no 
clearly expressed promise in the saržać, the plaintiffs were not 
entitled to succeed and dismissed the suit. The plaintiffs come 
here in second appeal. 


The first plea is that the sarkAat in question contains an 
express promise to pay the debt. We have carefully considered 
the language of the document, and we cannot find in it any 
promise to pay. The document no doubt states that uptoa 
certain date so much is due without interest, and it refers to the 
deposit of the title cleeds of a house in lieu of the debt (Badle- 
main). 


The next plea in the memorandum of appeal is that so 
long as the intention to pay a time barred debt is clearly 
deducible from the language of a document, the creditor can 
maintain a suit, and it is not necessary that it should contain 
an express promise to pay. We can not accept this plea. It 
is probable that when the defendant executed the document 
he fully intended to pay the debt due from him but a suit 
cannot be based upon an unexpressed intention, 


The learned advocate, for the appellants, relied strongly 
upon an expression in the judgment of their Lordships of the 
Privy Council in Mani Ram Seth v. Seth Rup Chand, (*) 
at page 1058, where their Lordships say “an unconditional 
acknowledgment has always been held to imply a promise to 
pay, because that i» natural inference, if nothing is said to the 
contrary. It is what every honest man would mean to do.” 


If we were to give to this passage the wide meaning 
contended for and hold that whenever there is a clear acknow- 
ledgment of a debt whether time-barred or no that is equi- 
valent to a promise upon which a suit may be maintained 


(1) [1906] 1. L R., 33 Cal., 1047. 
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Civil. the result would be thatthe effect of the opening words of 
1908. section 19 would be nullified. That section renders it neces- 
TS sary that the acknowledgment referred to therein must be 
GOVIND DAS 
v. made before the expression of the period prescribed for the suit. 
SERIU DAS: It is evident that in the case cited their Lordships had no 
Aikman, /. intention of in any way departing from the clear meaning of 
the language of section 19. In the case before them, the 
acknowledgment was made before the statutory period had run 
out and their Lordships say “thus one requisite of section 19 
` is complied with.” Under section 25 sub-section 3 of the 
Indian Contract Act, a promise made in writing and signed 
by the person to be charged therewith to pay a barred debt is 
a good consideration but there must be a distinct promise and 
not a mere acknowledgment. 
In our opinion, the decision of the court below is right. We 
dismiss the appeal with costs including fees on the higher scale. 
S. Appeal dismissed. 
CIVIL NIAZ AHMAD 
1908. ; VEISUS 
TSE ABDUL HAMID 
March, 9, 10. 
Code of Civil Procedurc—(Act XIV of 1582), sections 43, 377 — Xt st surt 
ee J : for declaration of right and partition— Secona sutt for partition of 
goint property——Cause of action rdenticct—First suil withdrawn— 


HUSAIN, J. 
Second barred—Limitaticon Ack (XV of 1877)—As1. 106— Suit for 


partition, a sutt for a share in assolued partnership. 
The plaintiff brought a suit fo. declaration that certain property 
- in Moiadabad Distnct purchased by the defendant in his name was 
purchased with the money belonging to the parties and taken out of 
the partnership business of which the parties were joint owneis and 
for partition of that property. This suit was withdrawn without 
peimuission to bring a fresh suit as the parties referred the matter in 
dispute to aibitiation. The arbitration fell thiough and the plaintiff 
brought this suit for paitition of certain propeity situate at Naim Tal 
which had been purchased in the joint names of the paities. In the 
plaint, he alleged that the property at Naini Tal was purchased with 
i the piofits of the paitnership business. //e/d, that the cause of actions 
in both the suits wete identical and the second suit was barred by 


* Mis 196 of 1907 
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section 43 of the Code of Civil Procedure, as the plaintiff ought to 
have included his present claim in the first suit. /Ye/d, further, that 
the suit was barred by section 373 of the Code. //e/d further, that 
the suit was also baried by article 106 of the Limitation Act inasmuch 
as it was a suit for a share ın the profits of a partnership which had 
been dissolved more than three years before the suit. 


Reference by the Government under the Kumaun rules, 


The facts of the case were as follows :—The plaintiff and 
the defendant owned a shop jointly at Naini Tal, which was 
carried on by the plaintiff andthe defendant. The defendant 
purchased certain property at Moradabad inhisname. Three 
shops were purchased at Naini Tal in the names of the plaintiff 
and the defendant. The plaintiff claimed partition of the 
Naini Tal property in this suit. The defence was that the suit 
was barred by (1) section 43 of the Code of Civil Procedure 
and (2) article, 106 of the Limitation Act. The material facts 
relating tothis defence were that plaintiff brought a suit at 
Moradabad in {go01, for declaration that eertain property 
standing in the name of defendant was the joint property of 
the parties and for partition of that property. He alleged 
that the defendant had fraudulently purchased that property 
in his own name with the money which belonged to the 
parties. During the pendency of that suit an agreement was 
drawn np for referring the matters in dispute between the 
parties to the arbitration of several arbitrators. The agree- 
ment was filed before the Deputy Commissioner of Naini Tal 
who referred the matter to arbitration. Some of the arbitra- 
tors did not join the arbitration. The umpire made the parties 
sign a compromise on 2nd June, 1902. Before the com- 
promise, the plaintiff withdrew the Moradabad suit without 
leave to file a fresh suit. The defendant applied to file the 
compromise but the Deputy Commissioner dismissed the 
application. After some other proceedings, the High Court 
confirmed the Deputy Commissioner's order in 1904. (The 
judgment is reported ini A. L.J. Rọ, 29) The plaintiff 
thereupon filed this suit on 12th December, 1905, for partition 
of Naini Tal property. The courts held that section 43 of 
the Civil Procedure Code and article 106 of the Limitation 
Act barred the suit. The plaintiff applied to the Govern- 
ment, who referred the following questions to the High 
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Court, under Rule 17 of the Kumaun Rule, which runs as 
follows :— 


The Government may on the application of a party to the 
suit or of its own motion, refer to the High Court of Judica- 
ture for the North Western Provinces for its report and 
opinion any final decree of the commissioner which may 
seem to be open to objection on any of the grounds specified 
in section 584 of the Code of Civil Procedure and may there- 
after pass such orders as may appear proper. 

(1) Whether having regard to the statements in the plaints of the 
suits filed in Moradabad and Naini Tal causes of action in both 
suits were one and the same? 

(2) Whether if there was a single cause of action in both suits, the 
plaintiff was bound to include the claim for the Naim Tal pro- 
perty in the suit filed in Moradabad, whether his omission to do 
so precludes the institution of the present suit? 

(3) Did the reference to arbitration in the Moradabad sut bar the 
trial of that sut, 1f ıt did, is the present suit affected or not by 
the provisions of section 43 Civil Procedure Code? 

(4) Does the withdrawal of the Moradabad suit without permission 
to bring a fresh suit under section 373, Civil Procedure Code, 
bar the present suit for the portion of the claim omitted in the 


previous suit ? p 
(5) Is the present suit barred under article 106 ot the 2nd Schedule 


of the Limitation Act (XV of 1877)? 

Mohanlal Nehru (with him Motilal Nehru), for the appellant. 
As a matter of fact there are only two questions for decision‘ 
first whether section 43 of the Civil Procedure Code bars the 
suit, and secondly whether the suit is barred by limitation, under 
article 106 of the Limitation Act. The causes of action in 
the Moradabad and Naini Tal suits were not identical. In the 
Moradabad suit, the cause of action was the fraudulent act 
of the defendant, in purchasing the property in his name 
alone with joint funds. In the present suit, the property 
stands in the name of both parties. There is no allegation 
of fraud. The plaintif in his plaint at Moradabad stated 
that he could not sue in respect of Naini Tal property at 
Moradabad. ‘There is authority in support of the view that if 
the properties were situated in different districts, the cause of 
action in respect of the property in one district could not be 
joined with the cause of action in respect of the property in 


another district, 
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Balaram Bhaskarji x. Ramchandra Bhaskarji, [1898], 1. L. R, 22 CIVIL 
Bom., 922. 1008: 
But even if the plaintiff was wrong, the fact that he made a are 
statement that the cause of action in respect of the other Ae on 
property had accrued to him would not debar him from now ABDUL HAMID. 
suing for that as he was not bound to include that in the 
former suit. The causes of action being different he was not 
bound to sue in respect of both the properties in the former 


suit. 
Riayat Ullah x. Nasir Khan, [1884], I. L. R, 6 All, 616. 


In the former suit the plaintiff wanted possession after 
partition, In the present case, he said that he was in 
possession but could not enjoy the property jointly with the 
defendant and wanted a division only. The parties were 
Mahomedans. They were not the members of a joint family 
but were tenants in common in respect of the property in 
dispute. A suit for partial partition was not barred. 


Lachuu Narain v, Janki Das, [1901], A. W. N., 50 


[f section 43 barred the suit the result would be, that the 
plaintiff would be obliged to enjoy the property jointly with 
the defendant in perpetiuty. 
ftlappan V. Manaviki ama |1897], L L. R, 21 Mad., 153 at 187. 

[AIKMAN, J.—The plaint in the former suit shows that the 
plaintiff thought he could not sue in respect of Naini Tal pro- 
perty at Moradabad. Would the fact that he unintentionally 
relinquished the claim save the suit from section 43]. 


If there was a relinquishment, section 43 would apply but 
in the present case, there was no relinquishment at all. 


[ AIKMAN, J.—Was he not bound to sue in respect of the 
Naini Tal property at Moradabad ?] 


No. The provisions of section 1g of the Civil Procedure 
Code were not mandatory but directory only. The word 
used in section 19 was ‘may’ and not ‘shall’ which was used 
in other similar sections, 

Subba Rao v. Rama Rao, [1867] 3 Mad., H. C., 376. 

The question about section 373, Civil Procedure Code, did 
not arise. If section 43 did not bar the suit section 373 could 
not. Moreover the subject matter of the two suits were 
different. 
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CIVIL Article 106 only applied to suits for accounts and share in 

1908. the partnership property. This was not a suit for account and 

= share but a suit for partition of immovable property. The 
tt 

sais . HNAD parties were partners so far that they were part owners of 

ARDUL Hamip. the property sought to be partitioned. 


Kassamal v. Gopi, [1886], I. L. R, 9 All, 120 at 123. 


Article 106 applied when the share was not ascertained. 
When the share was ascertained the ordinary limitation would 
apply. Under the Transfer of Property Act both parties be- 
came owners in equal shares, The plaintiff could bring a suit 
for partition within 12 years from the time when his right was 
denied. The finding was that partnership was dissolved in 
1895. The suit would be within time if brought within 12 
years from 1895. 

J. N. Chaudii (with him Sundar Lal), for the respondent. The 
plaint in the Moradabad suit showed that the plaintiff inten- 
tionally omitted the claim about Naini Tal property. When 
the plaintiff omitted the claim in respect of that property he 
could not maintain the present suit, section 43 of the Civil 
Procedure Code being a bar. The cause of action in both 
the suits was the repudiation of his right as partner. Section 
19 of the Code was an enabling section and enabling sections 
ofthat kind were of imperative nature. The plaintiff could not 
be compelled to claim the whole property at Moradabad but he 
must take the consequences of his omission, 

iTar Chander Singh v. Lal Bahadur Singh, [1894] 1. L, R., 16 AIL, 359. 

The causes of action in both the suits being identical vss., 
dispossession, it was immeterial by what processes they came 
into existence. The plaintiff in both cases wanted possession 
of his share, 

Ukha v. Dagi, [1882] I L. R., 7 Bom, 182. 

No permission under section 373 C. P. C. was asked for in 
the Moradabad suit, The second suit could not be main- 
tained. 

Behari Lail x. Srimaté Baran Maz, [1898] 1. L. R, 17 All, 53. 

In applying section 43 regard must be had to the nature 
of the claim and the cause of action. The nature of the defence 
was not material, 


Article 106 of the Limitation Act also barred the suit. 
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The partnership property referred to in that article meant 
both real and personal property.-If a share in partner- 
ship property was claimed that article would apply. That 
it was partnership property was evident from the fact that 
the plaintiff in his plaint admitted that the rent was de- 
posited in the partnership shop and expenses were paid 
out of it. The plaintiff could only sue for, dissolution of 
partnership and accounts. LINDLEY on Partnership, 7th Edi- 
tion p. 361, 362, 377. If there was agreement at the time of 
purchase that a certain property would not be treated as 
partnership property, the case would be different. 


The Judgment of the Court was delivered by 


AIKMAN, ].—This is a reference by Government underrule 17 
of the Kumaun rules, 1894, asking for the report and opinion 
of this Court on certain questions arising out of an appellate 
decree of the Commissioner of Kumaun. The case is a difficult 
one. After hearing it throughly and ably argued by the 
counsel on both sides, we reply as follows. 


In the suit filed in Moradabad, the plaintiff came into court 
alleging a partnership between himself and the defendant. 
He asserted that certain property had been acquired by the 
defendant out of the partnership funds and that it had been 
dishonestly entered by the defendant in his own name. He 
asked for a declaration that the property in question was partner- 
ship property and further asked to be put in possession of 
one-half of it. In that plaint, he referred to the existence of 
other property in Naini Tal and said that as he could not legally 
sue for it in the Moradabad court, he would bring a separate 
suit for it. The Moradabad suit was afterwards withdrawn 
by the plaintiff, no permission being given under section 373 
of the Code of Civil Procedure to bring a fresh suit. The plain- 
tiff afterwards filed in the court of the Deputy Commissioner, 
Naini Tal, the suit which has given rise to this reference. The 
suit is in regard to property which according to the statements 
in paragraph 1 of the plaint, and the evidence of the plaintiff 
was partnership property as defined in section 253 of the Con- 
tract Act. The plaintiff stated that he was in possession of 
this property and asked for a partition. In his plaint and in 
his evidence, the plaintiff alleged that he wasin possession of 
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the property in suit. The defendant denied that plaintiff was 
in possession. The Deputy Commissioner found that plaintiff 
was not in possession and this finding was not challenged by 
the plaintiff in his appeal to the Commissioner, The courts 
below held that the suit was barred under the provisions of 
section 43 ofthe Code of Civil Procedure and also by article 
106 of the Limitation Act. l 


The first question asked by the Government is whether 
having regard to the statements in the plaints of the suits fled 
in Moradabad and Naini Tal separate causes of action were 
disclosed or whether the cause of action in both suits was one 
and the same?” We have carefully studied the plaints 
and in our opinion the cause of action in both suits was jn 
reality one and the same, vfs. a claim to property arising out 
pf the relation of the parties as partners in the firm at Naini Tal. 


The second question is :—“ Whether if there was only a 
single cause of action in both suits, the plaintiff was bound to 
include the claim for the Naini Tal property in the suit filed 
in Moradabad, and whether his omission to do so precludes 
the institution of the present suit?” In our opinion, the plain- 
tiff not only might but ought to have included his present 
claim in the first suit, and his omission to do so precludes 
the institution of the present sùit. 


The third question is :—“ Did the reference to arbitration 
in the Moradabad suit bar the trial of that suit? If it did, is the 
present suit affected or not by the provisions of section 43 of. 
the Code of Civil Procedure?” This question appears to be 
based on some misconception. The parties are agreed that 
no reference to arbitration was made in the Moradabad suit. 


The fourth question is:—‘ Does the withdrawal of the 
Moradabad suit without permission to bring a fresh sutt, under 
section 373, Civil Procedure Code bar the present suit for the 
portion of the claim omitted in the previous suit?” Having 
regard to our answer to the second question, we answer this in 
the affirmative 

The fifth question is :—“ Is the present suit barred under 
article 106 of the Second Schedule of the Limitation Act (XV 
of 1877)?” Although the suit is not in terms, a suit for a share 
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of profits of a dissolved partnership, it is found by the courts CIVIL 
below that the partnership was dissolved upwards of three 1908 
years before the suit was instituted in Naini Tal, and as the SEN 

Doui i ; NIYAZ AHMAD 
plaintiff would not have been entitled to the relief he asked Ü: 
for without an account, and a finding as to his share of the ABDUL HAMID. 


— 


profits of partnership, we hold that his present suit is barred. Aikman, J. 
This is our reply to the reference. In our opinion, the 

respondent is entitled to his costs in all courts, the costs in this 

Court to include fees on the higher scale. 


X. Record returned. 
IN BHANI MAL Gir: 
` VErSUS ae 
MAKKHAN LAL AND OTHERS.* ioe. 
Execution of decree-—Sale of tmmovable property—Purchased by decree- se alist 4). 
holder-—-Suti to obtain possession by assignee of auction-purchaser— KNOX, J. 


Civil Procedure Code (Act XIV of 1582), section 244.— Practice Full AIKMAN, J, 
Bench reference— Bench not consiituted— Powers and duties of a Divi- 
sion Bench. 

Where in execution of a simple money decree certain property 
was sold and purchased by the decree-holder himself, and where 
after the confirmation of the sale the decree-holder failed to obtain 
possession of the property purchased, and ıt iemained in the hands 
of the judgment-debtor, He/d, that a suit by an assignec of the 
decree-holder for possession of the puichased land was barred by 
section 244, Code of Civil Procedure. Ka/yan Singh v. Thakur Das 
3 A. L. J. R., 234 followed. 

Semble. —A Division Bench of the High Court made a teference 
to the Full Bench, but the Chief Justice refused to constitute a bench 
to hear the reference. Æ eld that the Division Bench could rehear 
the case. 


SECOND APPEAL from the decree of G. C. Badhwar Esg., 
Additional Judge of Saharanpur, affirming the decree of Pan- 
dit Kunwar: Bahadur, Munstf of Deoband. 


The facts of this case are shortly these: One Hargu Lal 
purchased the property in suit in execution of a simple money- 
decree of his against Musammat Munir-un-nissa, and Hamid- 

* 5. A, No. 340 of 1907. 
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ullah, on the 2oth September, 1894.- The sale was confirmed 
on 23rd October, 1894, and on 23rd July, 1895, the sale-certi- 
ficate was obtained. After Hargu Lal’s death, his grandson 
Makhanlal sold the property, on 26th December, 1904, to the 
plaintiff, Bhani Mal. Bhani Mal brought the present suit for 
possession of the property against the judgment-debtors, 
Musammat Munir-un-nissa and Hamid-ullah. The courts 
below dismissed the suits as barred by the provisions of 
sertion 244, Code of Civil Procedure, relying on 
Sandhu Taraganar v. Hussain Sahib, (1904; I L. R., 28 Mad., 87 


Plaintiff appealed. 


Lalit Mohan Banerji (for William Wallach), for the appellant. 
Section 244 of the Code of Civil Procedure is not applicable 
as the question is not betw een the decree-holder or his repre- 
sentative on one side and the judgment-debtor or his repre- 
sentative on the other. The auction-purchaser is the repre 
sentative of the judgment-debtor, and the question therefore 
is one between the judgment-debtor himself and his own re 
presentative. í 

Maganlal v, Doshi Muiji, [1901] 1. L. R., 25 Bom., 631. 

The fact that the decree-holder himself is the auction-pur- 
chaser makes no difierence. 

Ghulam Shabbir v. Dwarka Prasad, |1895] I'L. R., 18 AIL, 36. 
The cases in the Calcutta High Court prior to the case 

Madhusudan v. Gobinda, [1899] 1. L. R., 27 Cal, 34. , 
are in favour of the appellant. The case of ` 


Katayan Singh Vv. Thakur Das,[1900] 3 A. L. J. R, 234 
is against the appellant but it is submitted that that case 


has been wrongly cecided, The question does not relate 
to execution, satisfaction or discharge of the decree, for the 
decree has already been fully executed, and there is no 
decree extant. The legislature contemplates a suit of this 
character, for it provides in Art. 138 of the Second Schedule 
of the Indian Limitation Act, 1877, that the auction-purchaser 
is competent to bring a suit against the judgment-debtor 
when he continues to remain in possession. 

Sarat Chandra Chaudhri (for Satish Chandra Banerjt, with 
Abaul Raoof), for the respondents. The question is conclud- 
ed by the authority in Kalyan Singh v. Thakur Das ('), and 
the judgment of the Chief Justice and BURKITT, J, in that case 


VOL. V.J HIGH COURT. 287 


supports the respondents and ıs on all fours with the present 


case. Referenee was made. 
Sandhu v. Husain, [1904] 1. L. R, 28 Mad, 87. 

The following order was made by the Court. 

Our learned colleague in referring this second appeal to a Bench of 
two Judges says that he has considerable hesitation in accepting the 
decision of this court in Kalyan Sineh v. Bhagwan Das. After hearing 
the arguments addressed to us on behalf of the appellant, we think it 
desirable that the question raised in this second appeal be decided by a 
Full Bench. We direct that the case be laid before the Hon’ble the 


Chief Justice for orders. = 
The papers having been laid before the Chief Justice, His 
Lordship passed the following order : 


This reference comes to me under exceptional circum- 
stances. In the case of Kalyan Singh v. Thakur Das a Division 
Bench composed of my brother Burkitt and myself decided 
after mature consideration the sole point which is involved 
in the case. The value of the present appeal is trifling being 
only Rs. 200, and the case being cognizable by a single Judge 
came before my’ brother Banerji. He had considerable 
hesitation in accepting the view expressed in Kalyan Singh 
v. Thakur Das, that is in following that ruling and referred 
the case to a Bench of two Judges. , It came before my 
brothers Knox and Aikman with the result that they have 
referred it to me with the object of having it determined by a 
larger Bench. 

In deciding the case of Kalyan Singh v. Thakur Das my 
brother Burkitt and I were supported by a decision of the 
Calcutta High Court in the case of Madhusudan Das v. 
Gobinda Pira Chaudhurani (1) and by the decisions of the 
Madras High Court in Kastnatha Ayyar v. Uthumansa 
Rowthan (°?) and Kattayat Pathumatyv. Raman Menon. The 
same question came before my brother Burkitt and myself 
in an appeal from my brother Aikman, under the Letters 
Patent, Sheonarain v. Nur Muhammad, No. 36 of 1907, decided 
on the 6th of December, 1907 which is unreported. In 
deciding that case my brother Aikman does not appear to 
have been aware of the decision in Kalyan Singh v. Thakur 
Das. He relied upon two cases in the Calcutta Hight Court, 

(1) [1899] I. L. R., 27 Cal, 34. (2) [1901] I. L. R., 25 Mad., 529. 

(3). [1902] I. L. R, 26 Mad., 740. 
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namely, Seru Mohun Bani v. Bhagoban Din Pandey (1) and 
Kishori Mohun Roy Chowdhry v. Chander Nath Pal (°). 


In his judgment he observes “I have not been referred to 
any case in which an opposite view has been taken.” In 
neither of those cases does it appear that the auction pur- 
chaser was the decree-holder. 


We reversed his decision pointing out amongst other 
things that the Privy Council expressed approval of the fact 
that the High Courts in India had not put a narrow construc- 
tion upon section 244. Inthe Full Bench case of Gulsari 
Lal v. Madho Ram (3), m the course of his judgment my 
brother Banerji observed : 


“It seems to me that every purchaser of the judgment 
debtor’s interest who is bound by the decree is a represent- 
ative of the judgment-debtor within the meaning of the 
section (z.e section 244) ét cetra? 


In the present case, the auction-purchaser was the decree- 


holder and therefore was bound by the decree. It seems to 
me desirable that there should be uniformity in the decisions 
of the different High Courts and in view of the decisions to 
which I have referred, I fail to discover any justification for 
my passing a special order in this case, particularly as it is 
one which was within the cognizance of a single Judge. 
The fact that my brother Banerji had some hesitation in 
accepting the ruling of my brother Burkitt and myself, how- 
ever worthy of weight, does not seem to me in the circum- 
stances of this case to justify a special order and therefore, 
I direct that the case be laid before the Bench by which it 
has been referred for determination. 


The appeal was then laid before KNOX and AIKMAN, J. J. 
The judgment of the Court was delivered by 

KNox, J—This appeal came in the first instance before our 

brother Banerji who, observed that the ruling of this Court in 

Kalyan Singh v. Thakur Das was against the contention of the 

appellant but that he had considerable hesitation in adopting 

(1) [1883] I L. R., 9 Cal., 602. 

(2) [1887] I. L. Rọ, 14 Cal, 644 

(3) [1904] I. L. R, 26 All, 447. 
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the view taken in that case. He accordingly referred the case 
to a Bench of two Judges. It then came before this Bench. 
The learned vakil, for the appellant, pressed us with strong 
arguments regarding the desirability of the important question 
raised in the appeal being decided by a Full Bench of this 
Court. On the zoth December, 1907, we expressed an opinion 
to the effect that it was desirable that the question raised in 
this second appeal be decided by a Full Bench, and we directed 
that the case be laid before the Hon’ble the Chief Justice for 
orders. 


The learned Chief Justice for reasons stated in the order 
bearing date the roth of January, 1908, held “that it did not 
seem to him in the circumstances of this case to justify a 
special order, and he therefore directed that the case be laid 
before the Bench by which it has been referred for determina- 
tion.” 


On the case coming back to us the learned vakil for the 
appellant argued that having once made an order of reference 
to a Full Bench, we had no jurisdiction to pass further orders 
in the case. He called our attention to the fact that in only 
one case had the request of a Division Bench of Judges to 
have a case referred to a Full Bench been refused by a Chief 
Justice (S. A. 644 of 1896), and that in that case on a further 
representation by the Judges who made the reference, a Full 
Bench was ultimately constituted. 


We have no power to constitute a Full Bench and under 
the circumstances, we consider that we must hear the appeal. 


The learned Vakil, for the appellant admits that the ruling 
in Kalyan Singh v. Thakur Das, cited in the referring order 
of our brother Banerji is against the appellant. That is a 
ruling of a Division Bench and in view of it, we hold that this 
appeal fails, We dismiss it with costs. 


L. M, B. elppeal dismissed, 
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Benamee ¢ransaction, to effect a fraud—Otject defeated—hRight to recover 


possesston—Instrument not operative—Setting aside of the instrument 
whether necessary—Limitation Act (XV of 1877), Art., OL, 144 


In order to save his property from an equitable mortgagee one C 
executed a denamee deed of sale in 1895, in favour of the defendant. 
The equitable mortgagee brought a suit and got a decree against 
C, and his devamee tiansferree who paid him up. The representative 
of C brought this suit for possession of the property purported to 
have been sold. Ave/d, that he was entitled to recover possession 
inasmuch as he was not carrying out the illegal transaction, but was 
seeking to put every one in the same position as they were in before 
that transaction was determined upon. Moreover the purpose of the 
fraud having been defeated there was nothing to prevent the plaintiff 
from recovering possession of his property. Taylor v. Bowers, 1. Q. 
B. D., 291; Symes v. Hughes, L. R., 9 Eq., 475 ; In re Great Berlin 
Steam Boal Company, 26 Ch., s 616; Kearley v. Thomson, 24 
Q. B. D., 742, referred to. : 

In conspiracy the concert or agreement of the two minds is the 
offence, the overtact is but the outward and visible evidence of it. 
Very often the overtact is but one of the many steps necessary to the 
accomplishment of the illegal purpose, and may, in itself be com- 
paratively insignificant and harmless, but to enable a fraudulent 
confederate to retain property transferred to him in order to effect a 
fraud, the contemplated fraud must according to the authorities be 
effected. Then, and then alone, the fraudulent grantor or giver, 
loses the right to claim the aid of the law to recover the property he 
has parted with. 


Held, further that the sale-deed of 1895 was not an operative 
instrument, and it was not necessary for him to have it set aside as a 
preliminary to his obtaining a decree for possession, and the suit 
was governed by article 144, and not 91 of the Limitation Act. 


APPEAL from a decree of the Chief Court of Lower Burmah. 

The material facts are set out in the judgment. The Courts 
below decreed the suit. 

Defendant appealed. 

Upjohn K. C., and Baelhache K. C, for the appellant. 

L. DeGruyther, for the respondent. 

The judgment of their Lordships was delivered by 
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LORD ATKINSON.—In this case, an action was originally 
brought by R. Muniandy Servai, claiming through his deceased 
brother Chellum Servai, who was himself heir and administrator 
of one Muntandy Maistry, against T. P. Petherpermal Chetty, 
the uncle and predecessor of the appellant (thereinafter called 
“Petherpermal, the elder”), and two formal defendants, R. M. A. 
R. L. Muthia Chetty and P. R. M. P. Chinnia Chetty, to recover 
possession of a certain tract of paddy land about 2,500 acres 
in extent, known as Government waste land No. 1 situate in 
Tamanaing Circle, Kungyangon Township, Hanthawaddy, 
District Lower Burma. One Arunachellam Chetty claimed 
to be an incumbrancer on these lands as equitable mortgagee 
by deposit of the title deeds for a sum of Rs. 14,568-12-0. 


On the 11th June, 1895, Chellum Servai executed a deed 
purporting to be conveyance on sale of the above-mentioned 
lands to Petherpermal Chetty, the elder, a money-lender resid- 
ing in Rangoon in consideration of the sum of Rs. 30,000, the 
receipt whereof was thereby acknowledged. 


On the 18th September, 1895, Arunachellam Chetty, the 
equitable mortgagee, instituted a suit in the District Court 
of Hanthawaddy against Chellum Servai, as administrator of 
the estate of Muniandy Maistry deceased, and Petherpermal, 
the elder, in which he alleged that at the time of the execution 
of the above-mentioned conveyance, Petherpermal, the elder, 
was aware of the existence of his (Arunachellam’s) claim as 
equitable mortgagee, and that the sum of Rs. 30,000, the con- 
sideration mentioned in the deed, had never been paid, and 
claimed that he might be declared entitled to hold his equitable 
mortgage over these lands in priority to the last-mentioned con- 
veyance, and that the defendant Chellum Servai might be 
ordered to pay to him the sum of Rs. 14,568-12-0 with interest, 
and other relief. 

Petherpermal, the elder filed his defence, and, the case having 
come on for hearing; the District Judge decided, amongst 
other things, that Petherpermal, the elder was, at the date of 
the deed of conveyance to him, well aware of the existence of 
this equitable mortgage, and declared that the latter was 
entitled to priority over the former, and ordered the defendant 
Chellum Servai to pay to the plaintiff the amount of the 
latter's claim. Thereupon Petherpermal, the elder procured 
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a loan from the two formal defendants to the present suit 
sufficient to enable him to discharge the amount due to Aruna- 
chellam Chetty for debt and costs, and as security for this loan 
he executed a mortgage of the lands now sought to be recover- 
ed. No question has been raised as to the validity of this 
latter incumbrance. 


It is therefore clear that, whatever may have been the cesign 
to effect which the deed of the 11th June, 1895, was executed, 
Arunachellam Chetty, the creditor, was not by it in fact 
defrauded of his debt. He was paid his debt together with 
the costs of the litigation which he successfully prosecuted, 
and if his interests were prejudiced at all, it was only to the 
extent that he was obliged to take proceedings which, had the 
deed never been executed, he might possibly never have been 
obliged to take. 


On the 30th July, 1897, R. Muniandy Servai and Pether- 
permal, the elder, executed a deed of release by which the 
former released all his interest in the lands sued for in con- 
sideration of Rs. 1,000 paid to him by the latter. ‘The 
District Judge found that the execution of this deed was pro- 
cured by a misrepresentation, and declared that its only effect 
at law was as a receipt for the sum of Rs. 1,000. No objection 
was taken in the argument on the appeal in reference to the 
finding on this point. 

It was proved by the affirmation of Muniandy Servai given 
in evidence in this case that the deed of the 11th June, 1895, 
was executed in order to enable the rent to be collected and 
paid to the grantors, and “to quash Subramanian’s case,” ze., 
the case of the equitable mortgagee, The District Judge held 
that it was a “ denamee conveyance” made by the parties to it 
“in collusion to defeat” the claim of the equitable mortgagee 
on the lands, The Chief Court of Burma on appeal upheld 
that decision. 


It was not pressed in argument by Counsel on behalf of the 
appellant that, on an issue of fact such as this, the finding of 
the Judge who tried the case and saw the witnesses, approved, 
as it was, upon appeal, should under the circumstances, of the 
case be disturbed. The only questions, therefore, for their 
Lordships’ decision are— 
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1, Is the plaintiff, despite his participation in this fraudulent 
attempt to defeat his creditor, entitled to recover the posses- 
sion of the lands purported to be conveyed ? 

2. Is his right of action barred by the grst Article of 
Schedule II. to the Indian Limitation Act? i 

Their Lordships are of opinion that their answer to the 
first question must be in the affirmative. 

A benantee conveyance is not intended to be an operative 
instrument, 

In Mayne’s Hindu Law, (7th ed., p. 595, para. 446) the result 
of the authorities on the subject of denameze transactions is 
correctly stated thus :—— 

“AAO. ows Where a transaction is once made out to bea mere 
benamee it is evident that the dexamtdar absolutely disappears from the 
title. His name is simply an alfas for that of the person beneficially 
interested. The fact that A has assumed the name of Bin order to cheat 
X can be no reason whatever why a court should assist or permit B to 
cheat A. But if A requires the help of the count to get the estate back into 
. his own possession, or to get the title into his own name, it may be very 
material to consider whether A has actually cheated X or not. If he has 
done so by means of his a/#as, then ıt has ceased to be a mere mask, and 
has become a reality It may be very proper for a court to say that it will 
not allow him to resume the individuality which he has once cast off in 
order to defraud others. If, however, he has not defrauded anyone, there 
can be no reason why the court should punish his intention by giving his 
estate away to B, whose roguery 1s even more complicated than his own. 
This appears to be the principle of the English decisions. For instance, 
persons, have been allowed to recover property which they had assigned 
away. os g where they had intended to defiaud 
creditors, who, in fact, were never injured. ; ; i But where 
the fraudulentor illegal purpose has actually been effected by means of the 
colourable grant, then the maxim applies, /a pari delicto potior est conditio 


possidentis The Court will help neither party. ‘Let the estate le where 
it falls’” 


Notwithstanding this, it is contended on behalf of the 
appellant that so much confusion would be imported into 
the law, if the maxim rz pari delicto potior est conditio possi- 
dentis were not rigorously applied to this case,-and, apparent- 
ly, that the cause of commercial morality would be so much 
prejudiced if debtors who desired to defraud their creditors 
were not deterred from trusting knaves like the defendant, 
that in the interest of the public good, as it were, he ought to 
be permitted to keep for himself the property into the posses- 
sion of which he was so unrighteously and unwisely put. 
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The answer to that is that the plaintif, in suing to recover 
possession of his property, is not carrying out the illegal 
transaction, but is seeking to put everyone, as far as possible, 
in the same position as they were in before that transaction 
was determined upon. Itis the defendant who is relying 
upon the fraud and is seeking to make title to the lands 
through and by means of it. And despite his anxiety to 
effect great moral ends, he cannot be permitted to do this, 
And, further, the purpose of the fraud having not only not 
been effected, but absolutely defeated, there is nothing to 
prevent the plaintiff from repudiating the entire transaction, 
revoking all authority of his confederate to carry out the 
fraudulent scheme, and recovering possession of his property. 
The decision of the Court of Appeal in Taylor v. Bowers (1), 
and the authorities upon which that decision is based clearly 
establish this. Symes v. Hughes (*), and Jn re Great Berlin 
Steamboat Co. (*), are.to the same effect. And the authority 
of these decisions, as applied to a case like the present, is not, 
in their Lordships’ opinion, shaken by the observations of Fry, 
L. J., in Kearley v. Thomson (*). 


Mr. Upjohn contended that, where there is a fraudulent 
arrangement to defeat creditors, such as was entered into in 
this case, if anything be done or any step be taken to carry 
out the arrangement, such as on the trial of an indictment for 
conspiracy, would amount toa good overt act of the con- 
spiracy, any property transferred by the debtor to his co- 
conspirator cannot be recovered back. This, however, is 
obviously not the law. In conspiracy the concert or agree- 
ment of the two minds is the offence, the overt act is but the 
outward and visible evidence of it. Very often the overt act 
is but one of the many steps necessary to the accomplishment 
of the illegal purpose, and may, in itself, be comparatively 
insignificant and harmless; but to enable a fraudulent con- 
federate to retain property transferred to him in order to 
effect a fraud, the contemplated fraud must, according to the 
authorities, be effected. Then, and then alone, does the 
fraudulent grantor, or giver, lose the right to claim the aid 
of the law to recover the property he has parted with. 

(1) [1876] 1 Q. B. D., zgr. (2) [1870] L R., 9 Eq. 479. 
(3) [1884] 26 Ch. D., 616, (4) [1890] 24 Q. B. D , 742. 
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As to the point raised on the Indian Limitation Act, 1877, 
their Lordships are of opinion that the conveyance of the 
11th June, 1895, being an inoperative instrument, as, in effect, 
it has been found to be, does not bar the plaintiffs right to 
recover possession of his land, and that it is unnecessary for 
him to have it set aside as a preliminary to his obtaining the 
relief he claims. The 144th, and not the oist, article in the 
second Schedule to the Act is, therefore, that which applies 
to the case, and the suit has consequently been instituted 
in time. Their Lordships are, for these reasons, of opinion 
that the decision appealed from is right and should be 
affirmed, and that this appeal should be dismissed. They 
will humbly advise His Majesty accordingly. 


The appellant will pay the costs of the appeal. 
Appeal dismissed. 
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Lord Atkinson., 


CIVIL. 


1908. 


Small Cause Courts Act (IX of 1887), section 25—Reviston— Powers of January, 24. 


High Court—Civil Procedure Code (Act XIV of 1882), sections r08, 
622— Setting aside ex parte decree— Condition precedent, 

The powers of revision given to the High Court by section 25, 

Smail Cause Court Act are more extensive than those exercised by 


that Court under section 622, Civil Procedure Code. Maclaren ~v. 
Welti, A. W. N., 1907 p. 227 ; Vias Ram v., Ralla Ram, I. L. R., 21 


AIL, 89, referred to. 


The deposit of the decretal amount or the furnishing of the security 
1s a condition precedent to the setting aside of an er parte decree. 
Where none of these essentials has been complied with, the count is 
bound to dismiss ‘the application. The defect is not cured by sub- 
sequently depositing the decretal amount Jagannath v. Chet Ram, 
3 A. L. J. R., 318, followed. 

APPLICATION to revise an order of Babu Hari Mohan 


Banerji, Judge of Small Cause Court, Meerut, 
Suit for money. 
* Civil Revision No. 49 of 1907, 


—— 


KARAMAT 
HUSAIN, J 


NANHE MAL 
Ue 
HARJAS. 


Karamat 
Husain, J. 
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The facts material for the purposes of this report appear 
from the judgment. 


Girdhart Lal Agarwala (for whom Kedar Nath), for the 
petitioner. 


The opposite party was not represented. 
The following judgment was delivered by 


KARAMAT HUSAIN, J.—Nanhe Mal instituted a suit against 
Harjas in the Court of the first Additional Munsif of Meerut, 
exercising the powers of a Judge of the Court of Small Causes. 
It was decreed ex parte by that court, on the 16th of March, 
1906. On the 20th of September, 1906, Harjas put in an 
application, under section 108 of the Code of Civil Procedure, 
read with section 17(@) of the Provincial Small Cause 
Court Act, to set aside the er parte decree passed against him, 
but at the time of presenting that application neither deposited 
the decretal amount in the court nor gave security to the 
satisfaction of the court, for the performance of the decree. 
The court, however, allowed him to deposit the decretal 
amount on or before the 29th of October, 1906, and the 
amount was deposited within the time allowed. The court, 
thereupon passed an order restoring the case to the file, 
on condition that the defendant pays Rs. 3 as penalty 
to the plaintiff After restoring the case to its original 
number, the court, on the 4th of February, 1907, ordered the 
plaintiff's claim to be dismissed with costs. The plaintiff 
applies in revision to this court. The grounds taken in revi- 
sion are that the application of the defendant, under section 
108, Civil Procedure Code, read with section 17(@), ought not 
to have been entertained, that the order of the lower court, 
dated the 5th of January, 1907, upon the said application, was 
not legal’and that the lower court had no jurisdiction to 
pass the decree dated the 4th of February, 1907. The powers 
of revision given to the High Court by section 25 of the Pro- 
vincial Small Cause Court Act are more extensive than those 
exercised by that court, under the provision of section 622 
of the Code of Civil Procedure as has been held in Mclaren v. 
E, Welti (1) and in Vias Ram v, Ralla Ram Misir (°). This 
court, therefore, has power to revise the order passed by the 


(1) [1904] A. W. N., 227. (2) [1898] I. L. R., 21 All, 89. 
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first Additional Munsif of Meerut, exercising the powers of 
the Judge of a Court of Small Causes, ordering the case to be 
reheard. The learned Munsif, under the terms of‘section 17(a), 
ought to have rejected the application inasmuch as the appli- 
cant neither had deposited in court the decretal amount nor 


had given security to the satisfaction of the court for the per- | 


formance of the decree or compliance with the judgment, In 
support of this proposition see Jagannath v. Chet Ram (8), 
which lays down that “the deposit of the decretal amount or 


the furnishing of the security, under section 17 of the Provin- . 


cial Small Cause Courts Act is a condition precedent to the 
entertaining of the application to set aside an er parte decree, 
The defect is not cured by subsequently depositing the decre- 
tal amount.” 

The result is that I set aside the order dated the 5th 
January, 1997, and the decree dated the 4th February, 1907, 
with costs. 

Application allowed, 


(3) [1906] 3 A. L. J. R., 318. 





JWALA 
Versus 


GANGA PRASAD.* 


Shecifi. Relief Act (Lof 1877), section 9 —Subt for possession— Criminal 
proceedings —2ffect of —Revision—other remedy open-—not entertainable. 


~ Criminal proceedings, if any, taken under section 145 of the Crimi- 
nal Procedure Code in no. way interfere with the plaintiffs mght, 
under section 9 of the Specific Relief Act which accrued so soon as 
his possession was interfered with by the defendant. 


The High Court will not interfere in revision where other remedies 
are open to the aggrieved party. S%eo Prasad v. Kastura Kuar, 
I. L. R, 10 All, 119, referred to. 


APPLICATION to revise an order of Babu Girdhari Lal, 
subordinate Judge of Cawnpore, 
' * Civil Revision No. 44 of 1907, 
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Suit for possession under section 9 of the Specific Relief 
Act. l 

The facts appear from the judgment. 

R. K. Sorabji (with him Parbati Charan Chatterji), for 
the petitioner. 


« Md. [shag Khan, for the opposite party. 
The judgment of the Court was delivered by 


STANLEY, C. J.—The suit, out of which this application in 
revision has arisen, was brought by the plaintiff, under the 
provisions of section 9 of the Specific Relief Act, for recovery 
of possession of a house, of which, he alleged, he had been 
forcibly dispossessed by the defendant, on the roth of October, 
1995. Section 9, of the Specific Relief Act, as amended by Act 
XII of 1891, provides that “if any person is dispossessed 
without his consent of immoveable property otherwise than 
in due course of law, he or any person claiming through him 
may by suit recover possession thereof, notwithstanding any 
other title that may be set up in such suit,” and then follows 
the proviso that “nothing in this section shall bar any person 
from suing to establish his title to such property, and to recover 
possession thereof.” The Limitation Act provides that such 
suit may be brought within six months from the date of the 
dispossession. It is found by the court below that the plain- 
tiff was in possession of the house in question up to the roth 
of October, 1905, and that upon that date forcible possession 
was taken by the defendant. It appears that proceedings 
were taken under section 145 of the Code of Criminal Proce- 
dure and an investigation was made by the Magistrate 
for the purpose of ascertaining which of the parties was 
in possession at the date of the institution of the pro- 
ceedings, and it is found that at the date of the order 
of the court, vés, the 23rd of October, 1905, the defendant was 
in possession. The Magistrate’s duty was confined to the ascer- 
tainment of the fact of possession at this time, and beyond 
this and passing an order declaring the person so found to be 
in possession to be entitled to possession until evicted in due 
course of law, his duty ceased, The language of sub-section 
(4) of the section is that “the Magistrate shall then without 
reference to the merits of the claims of any of such parties to 
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a right to possess the subject of dispute, peruse the statements 
s z s * * and if possible decide whether 
any and which of the parties was at the date of the order be- 
fore mentioned in such possession of the said subject &c.” 
Now it is contended on behalf of the applicant that in view 
of this order of the Magistrate, the plaintiff was debarred from 
taking advantage of the remedy provided by section 9 of the 
Specific Relief Act, and that his only remedy was to institute 
a suit in the civil court to have his title declared, and posses- 
sion given to him. We are of opinion that the criminal pro- 
ceedings in no way interfered with the right which the plaintiff 
had under the section of the Specific Relief Act, to which we 
have referred, so soon as his possession was interfered with by 
the defendant. As we have pointed out forcible possession 
was taken from him on the roth of October, 1905. We there- 
fore think that the court below rightly considered the evid- 
ence, and having come to the conclusion that the plaintiff was 
in possession on the 1oth of October, 1905, and was forcibly 
ejected from such possession by the defendant, was justified 
in giving possession to the plaintiff. We should point out 
that the application in revision was not a proper remedy for 
the defendant under the circumstances. It has been laid 
down over and over again that the court will not interfere in 
revision where other remedies are open toa party. It was 
open to the defendant to institute a suit for declaration of his 
title and for possession, and he is not debarred from doing so 
‘by the decree passed under section 9 of the Specific Relief 
Act, see Sheo Prasad Singh v. Kastura Kuar (1), 
We dismiss the application with costs including fees in 


this court on the higher scale. 


Application rejected. 
(r) [1887] L L. R., ro All, 119. 
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SAMIN HASAN 
VEFSUS 
PIRAN.* 
Code of Civil Procedure (Act IV of 1882), sections 551, §7¢-—Ps ovtstons 
of section 574 not applicable to appeals dismissed under 551. 


The provisions of section 574 of the Code of Civil Procedure do 
not apply in their entiety to the case of an appeal dismissed under 
section 551 of the Code. Rami v. Brojo, l. L. R., 25 Cal, 97, not 
followed. 

SECOND APPEAL against the decree of D. R. Lyle Esar.,, 
District Judge of Moralabad, confirming a decree of Shaikh 
Maula Bakhsh, Subordinate Judge. 


Suit to recover compensation for malicious prosecution. 


The facts for the purposes of this report are so far 
as they are necessary fully set out in the judgment. The 
Subordinate Judge dismissed the suit. The plaintiff appealed 
to the District Judge, who fixed a date for hearing under 
section 551 of the Code of Civil Procedure. On the date 
fixed, the District Judze heard the appellant’s pleader, and 
passed the following order :— 


“It is admitted that there was and is very strong enmity 


between the parties and it is just as likely that the appellant 
had the respondent’s house set on fire as that the fire was 
accidental. The learned Subordinate Judge was right in dis- 
missing the suit. The appeal is summarily dismissed.” 


The plaintiff appealed. 

Tej Bahadur Sapru, for the appellant. 

The respondent was not represented. 

The judgment of the Court was delivered by 


AIKMAN, J.—The appellant brought a suit against the 
respondent, claiming damages for malicious prosecution. The 
defendant pleaded that the complaint, which he had lodged in 
the criminal court, was true. The court of first instance dis- 


+ 


* 5, A, 336 of 1907. 
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missed the suit finding that the plaintiff had failed to show 
that the complaint was groundless. The plaintiff appealed. 
The learned District Judge sent for the record, and after hear- 
ing the appellant’s pleader, dismissed the appeal summarily 
un ler section 551 of the Code of Civil Procedure giving brief 
reasons for doing so and coming to the conclusion that the 
learned Subordinate Judge was right in dismissing the suit. 
The plaintiff comes here in second appeal. 


It is urged that the judgment of the lower appellate court 
does not comply with the requirements of section 574 of the 
Code. The learned advocate for the appellant relies on the 
decision of the Calcutta High Court, Rami Deku v, Brojo Nath 
Sarkar (1), as an authority for holding that the provisions of 
section 574 of the Code apply to a judgment dismissing an 
appeal under section 551. With all deference to the learned 
Judges, who decided that case, we are not prepared to hold 
that the provisions of section 574 are applicable in their en- 
tirety to the case of an appeal, dismissed under section 551. 
We think this-is evident from the immediately preceding 
sections in particular section 571. In the present case, it 
appears that the learned Judge had the record before him and 
heard the appellant’s pleader. There is nothing to show that 
he did not apply his mind to the facts of the case, and the 
grounds taken before him. We dismiss the appeal but without 
costs as the respondent is not represented. 


Appeal dismissed. 
(1) [1897] I. L. R., 25 Cal, 97. 
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NARAIN PRASAD AND ANOTHER 
VErSUS 
MUNNA LAL AND ANOTHER.* 


Pre-emption—Wajib-ul-aiz—Sharik-hakiat— Mahk— Owner of resumed 
muafi—Preference over co-sharers tn other khata. 


The wajib-ul-arz gave a right of pre-emption to sharth hakiat, if 
any, of the ta/tkans who sold their property. e/d, that an owner of 
resumed suaj (where that was :esumed before the preparation of 
the wayré-ul-argz), was a malik within the meaning of the wajrd-ui- 
arz, if he was a co-sharerin the same 4/afa with the vendor and 
had a preferential right over a sharik of a different Aata. 

APPEAL under section 10 of the Letters Patent. The 
judgment of the single judge is reported in 4 A. L. J. R, 665, 
s. C, A. W. N. 1907 p. 178. 

The plaintiffs brought a suit for pre-emption on the basis 
of the wayzb-ul-ars. They were co-owners with the vendor and 
the defendant vendees were strangers as far as the AAata in 
his patí was concerned, The defence was that the provisions 
of the wa/tb-ul-ars did not apply to the resumed muafi holders. 
The Munsif and the District Judge over-ruled the contention 
of the defendant and decreed the claim for pre-emption, but 
in second appeal, a single Judge of the Hon'ble High Court 
dismissed the claim. 

The plaintiffs appealed. 

Gulsari Lal, for the appellants. The authorities relied on 
by the learned Judge apply to the muafi lands only. There 
is not a single case in which it was held that a proprietor of 
resumed muafi land is not a co-sharer. 


Mohan Lal Sundal, for the respondent cited 

Kalian Mul x. Madon Mohan, [1895] 1. L R., t7 All, 447 

The remarks of KNOX, J., at page 449 supported the 
view taken by the Judge of the Hon’ble Court. The right of 
pre-emption was a special right. It arose either by contract or 
custom evidenced by the wajib-u/-are. In the present case 


the clause relied on occurred under the chapter headed “ con- 
L P. A. No. 46 of 1907, 
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ditions which apply to zemindars only” and the wajib-ul-ars 
conferred a special right on the muafidars and proprietors of 
the resumed muafi whenever it was thought necessary. In 
clause 7 which related to pre-emption there was no word to 
suggest that muafidars and proprietors of the muaf were also 
included in it. In clause 8 which followed it, the framers of 
the wajib-ul-arg had expressly included muafidars and pro- 
prietors of muaf. 


Gulsari Lal was not heard in reply. 
The judgment of the Court was delivered by 


STANLEY, C. J.—We have given most careful considera- 
tion to the arguments addressed to us by the learned pleaders 
for the respective parties and have perused the judgment of 
the learned District Judge and also the judgment of the learn- 
ed Judge of this court. Itis found that the plaintiffs are co- 
sharers in resumed muafi land, portion of which is the subject 
matter of the sale sought to be pre-empted. This resumed 
muaf is included in kewat No. 3, in which the plaintiffs are co- 
sharers whilst the defendant vendee Munna Lal is not aco-sharer 
in khewat No. 3 but is a co-sharer in Ahewat No. 5 with which 
the land in dispyte is not connected, except in the fact that 
both Alewats are recorded as appertaining to the same mahal. 
The provision of the waytb-ul-arg is that if from among the 
maltkans any co-sharer wishes to sell his Aaétat he will first 
sell the same to a co-sharer in the property (sharik haktat) 
and in case the latter refuses to purchase then to any one he 
likes. The wuafi in question was resumed before the prepara- 
tion of the wayzb-u/-arz in which this provision is found and 
it seems to us that the word mafzAans must be taken to include 
the proprietors of the resumed muaf and that co-sharers of 
the land in the A/#ewat in which the land sold is situate have 
a preferential right to pre-empt over co-sharers in land ina 
different A#Aewat of the resumed muaf. The learned Dis- 
trict Judge, who accepted the view entertained by his prede- 
cessor in office, appears to us to have correctly appreciated 
the position of the parties in regard to the property. The 
learned Judge of this court has referred to a number of cases 
but we find that these cases have little or no bearing upon the 
case before us. In fact he states in his judgment that they 
are distinguishable although he attaches some weight to them. 
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A case which does appear to thiow light upon the question is 
one which was not cited to him, namely, the case of Zalta 
Prasad v, Lalta Prasad and others (1). In that case a some- 
what similar question to the one before us was considered. A 
zamindari village contained a plot of land which at one time 
had been held on a muafi tenure, but had been resumed and 
had become zamindari. This plot was separately assessed to 
revenue, but had no separate wajib-ul-arz. A co-sharer in it 
sold his share to the defendant, a stranger, upon which the 
plaintiff, a co-sharer in the old samindari, but not a co-sharer 
in the resumed szuaf, brought a suit to enforce a right of pre- 
emption and it was held by STUART, C. J, and TYRRELL, J. 
that the lower courts were wrong in limiting the right of pre- 
emption to the old samndart lands and in not extending it to 
the part of the village, which had formerly been muaf in 
its tenure, So here we think the learned Judge of this court 
was wrong in not extending to the owners of the resumed 
muafi the rights which were given to smaltkans generally in 
the wajrb-ul-are prepared after the resumption of the muaf 
land and the inclusion of this land in the mahal. We there- 
fore allow the appeal. We set aside the decree of the learned 
Judge of this court and we restore the decree of the lower 
appellate court with costs in all courts. 


M, L. S. Appeal alowed 
(x) [1881] A W. N., 165. 
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BASTI BEGAM : CIVIL 
VEFSUS B 
BANARSI PRASAD.* tia 
Transfer of Property Act (IV of r882), section 53—Mortgage—Assign- March, 26. 


vuv 


ment of fictitious mortgage—Subseguent mortgage for consideration— STANLEY, C. J 
No interesi passes to the transferee—Rights of assignee as against Bur KITT, J. 
morigagor and subsequent mortgagee. : 
One M made a fictitious mortgage of certain property in favour 

of H who transferred the mortgagee rights to his wife in lieu of 

dower debt. The wife obtained the transfer in good faith and for 

valuable consideration, but without making any enquiry as to her 

husband’s rights. M made a mortgage of the same property to the 

respondent who sued to enforce it. edd, that the transfer of the 

fictitious mortgage did not pass any interest to the transferee not- 

withstanding that ıt was made dona fide and for valuable con- 

sideration. The provise to section 53 was intended to safe-guard 

the .ights which had already been acquired. A purchaser for value 

must be the purchaser of something. 


feld, further that as M had made a fictitious mortgage in favour 
of H who thereby defrauded his wife, she could enforce that mortgage 
against M and he could not be heard to say that the mortgage was 
fictitious and colourable. The balance of sale proceeds, if any, after 
satisfying the plaintiff's mortgage and all prior charges should be 
applied to payment of the amount of the consideration named in 
‘the transfer made in her favour with interest Bickerton v. Walker, 
31 Ch. D., 151, apphed. Hatfar Joint Stock Banking Co., v~. 
Gledhill, (1891) 1 Ch. D, 31, distinguished. Cockell v. Taylor, 15 
Beav., 103; Ogilvie v. Jeaferson, 2 Gif, 353 ; Strode v. Blackburn, 
3 Ves., 222, Wallwyn v. Lee, 9 Ves, 24; Parker v. Clarke, 30 
Beav., 54 ; French v. Hope, L J. 56 Ch. 363; Rice v. Riee, [1853] 
2 Drew, 73, referred to. 


SECOND APPEAL from a decree of E. O. E. Leggatt Esq., 
District Judge of Bareilly, modifying a decree of Babu Prag 
Das, Subordinate Judge 


One Mumtaz Ahmad, on the 23rd October, 1897, executed 
a simple mortgage in favour ot Husain Ali Khan of certain 
property. Subsequently, on the 29th October, 1897, Mumtaz 
Ahmad executed a simple mortgage in favour of the plaintiff, 
Lala Banarsi Prasad, for a sum of Rs. 5,000. 


*5. A. No. 1227 of 1905. 
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The plaintiff brought the present suit for sale on foot of 
the document of the 29th October, 1897, and alleged that the 
documert of the 23rd October, 1897, was collusive and 
fictitious, and had been executed by Mumtaz Ahmad 
without consideration, in order to defraud his creJitors. 
To this suit, he made a defendant, the appellant, Musam- 
mat Basti Begam, wife of Husain Ali Khan, who had taken 
an assignment of the deed of the 23rd October, 1897, from 
her husband, in satisfaction of a claim of hers for dower. 
Musammat Basti Begam pleaded that being a purchaser 
for value without notice of the fraud in the deed of the 23rd 
October, 1897, she was protected in equity as well as by the 
provisa to ection 53 of the Transfer of Property Act (No. TV 
of 1882). The lower appellate court held that the deed ofthe 
23rd October, 1897, was a collusive and fictitious document, 
and therefore although the defendant,was a bona fide purchaser 
for value, she acquired nothing under her assignment, as 
Husain Ali Khan had nothing to transfer. 


The defendant appealed. 


G. W. Dilton (with him Abdul Afajid); for the defendant, 
appellant, submitted that the defendant appellant was pro- 
tected by the proviso to section 53 of the Transfer of Property 
Act (IV of 1882). That the law embodied in section 53 of the 
Transfer of Property Act was the same as the statute wf Eliza- 
beth. It had been held in England in 


? 


The Haltfax Joint Stock Bank v. Gledhill, (1891), 1 Ch. 31. 


that a subsequent purchaser for value without notice was pro- 
tected not only against the author of the fraudulent deed 
but also against his representatives. He also cited 


Gour on the Transfer of Property, Vol. I, at page 435. 


He further contended that on general principles of equity, 
his client had a good title against the representatives of 
Mumtaz Ahmad. He cited as authority therefor 


Mir Mahomed Moseffur Hossein v. Kishori [1895], L. R, 22 L A., 129. 


a case which he submitted was exactly in point. The fact-that 
in the cise cited, the document was a fictitious and collusive 
sale deed, whereas in the present case, it was a fictitious and 


q 
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collusive mortgage deed made no difference. 


Sundar Lal (with him Gulgari Lal), submitted that it had 
been found that Husain Ali Khan had advanced no money, 
under the mortgage transferred by him to Musammat Basti 
Begam. The said mortgage had been found to have been 
a fictitious one. The transfer by him, of his supposed rights 
under that mortgage, did not place her in a higher position 
than he himself had. The proviso to section, 53 of the 
Transfer of Property Act applied to a case where a per- 
son owning an interest in immovable property transferred 
it in good faith and for consideration to a third party. 
In such case, the transferee acquired a good title to the 
interest so transferred, though the effect of that transfer 
might be to defeat or delay the creditors of the transferor, The 
transferee acquired the full rights of the transferor whatever 
they were. In this case, it had been found that the transferor 
had no rights in the mortgage which he purported to transfer. 
As Husain Ali could claim nothing on account of mortgage 
money, Basti also could claim nothing. She was besides not a 
transferee in good faith in that she made no proper enquiry to 
ascertain what title her transferor had. 

Tne judgment of the Court was delivered by 

STANLEY, C. J.—The question raised in this appeal was 
strenuously and ably argued by Mr. Dillon, on behalf of the 
appellant, and is one of some nicety and difficulty. ` The plain- 
tiff respondent Lala Banarsi Prasad instituted the suit, out of 
which it has arisen, to raise the amount due to him on foot of 
a mortgage of the 29th of October, 1897, by sale of the mort- 
gaged property. There wasa prior document of the 23rd of 
October, 1897, purporting to be a mortgage of portion of the 
property, executed by the mortgagor Mumtaz Ahmad, in favour 
of Husain Ali Khan, the husband of the defendant appellant, 
Musammat Basti Begam. The mortgage is found to have been 
fictitious and without consideration, and to have been made by 
Mumtaz Ahmad, solely for the purpose of defeating his creditors. 
But Husain Alt Khan transferred it to his wife Musammat Basti 
Begam, on the 15th of August, 1898, in satisfaction of portion 
of her dower debt, and it has been found on issues referred by 
this court for determination to the lower appellate court that 
this was a dona fide transaction, and that Musammat Basti 
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Begam obtained the transfer of the mortgage, without any 
knowledge of its fraudulent character, and was a transferee in 
good faith and for consideration. This is a finding of fact 
which we must accept in second appeal. Dower was due to 
her at the time, and it was in consideration of portion of the 
dower so due that the transfer was made. 


Both the courts below held that as the mortgage, in favour 
of Husain Ali Khan, was bad in law, his assignee could not 
derive any benefit from it. The learned District Judge in his 
judgment, says, “We may take it that dower was actually 
due to Musammat Basti Begam, and that she was a transferee 
in good faith, but still I do not think Musammat Basti Begam 
is entitled to any payment from the plaintiff. Section 53 of 
the Transfer of Property Act, on which apparently the appellant 
relies, is not, I think, applicable. I take it that the last para- 
graph can only apply to cases where there is some property 


‘capable of being transferred to the transferee in good faith.” 


The mortgage of the 23rd of October, 1897, was registered 
on the 29th of that month, the date of the plaintiff's mortgage, 
and the plaintiff had no notice of it when he obtained his 
mortgage. The plaintiff's mortgage was registered on the 
22nd of March, 1898. 

The question is whether the sham mortgage of the 23rd 
of October, 1897, takes priority to the plaintiffs mortgage 
by reasoi of the fact that Musammat Basti Begam took a 
transfer of it in good faith in satisfaction of part of her dower. 
Mr. Dillon, on her behalf, relied upon the last clause of section 
53 of the Transfer of Property Act, which deals with transfers 
of immovable property, made to defeat, amongst others, the 
creditors of a transferor, and the last paragraph of it provides 
that “nothing contained in this section shall impair the rights 
of any transferee in good faith and for consideration.” He 
relied upon the case of Halifax Joint Stock Banking Company 
v. Gledhill (+), in which section 5 of 13 Eliz. Ch., 5, correspond- 
ing to section 53 of the Transfer of Property Act was consi- 
dered. In that case by a settlement which was fraudulent 
against creditors, under 13 Eliz, Chap., 5, a reversionary life 
interest was reserved to the settlor, who subsequently charged 
his life interest by way of equitable mortgage, in favour of a 

(1) [1891] 1 Ch. D., 31. 
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mortgagee, who advanced his money without notice that the 
settlement was fraudulent. It was held in a suit by the cre- 
ditors to have the settlement declared void that the interest of 
the equitable mortgagee was protected by section § of the 
Act. In that case, the property put into settlement consisted 
of real estate and a policy of assurance, and these properties 
were conveyed and assigned to a trustee upon trust for the 
wife of the settlor for her life, and afterwards for the settlor 
for life, and subject thereto for the settlor’s children. The 
contention tn that case on behalf of the plaintiffs was that the 
mortgagee could have no better title than his assignor unless 
he could bring himself within the provisions of section 5 of the 
Act; that he was not a purchaser for value without notice 
within the protection of that section, as it related only to pur- 
chasers claiming directly under the deed, which is impeached, 
and not to persons who subsequently purchased an interest 
derived under it. Kay, J., held that section 5 includes a pur- 
chaser for value without notice of any interest under the deed 
impeached whether that interest be legal or equitable and 
prevents the deed being void as against such purchaser, and 
that inasmuch as the mortgagee took a deposit of the settle- 
ment from the trustee and settlor, the result was that he 
obtained such interest as.the settlor could give him if the 
settlement had been valid. 


It is to be observed in this case that the impeached docu- 
ment was a conveyance and not a mortgage, and that credi- 
tors of the settlor, and not as in the case before us a bond 
fide mortgagee, were the plaintiffs. Only one or two cases 
were cited to us during the argument, but we have had an 
opportunity since the hearing, of looking closely into authori- 
ties. In the case of Cockell v. Taylor (*), the facts were these. 
One Collett executed a mortgage of portion of a fund in court 
in favour of one Preston. Preston obtained an advance from 
Taylor, on the security of the mortgage. The mortgage was 
found to be fraudulent and void as between the parties to it, but 
Taylor was not at all cognizant of any fraud or irregularity 
having been practised on the mortgagor. He had no notice 
of anything doubtful or questionable in the transaction, creat- 
ing the mortgage, and his contention was that he was entitled 

(2) [1851] 15, Beay. 103. 
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to hold the original mortgage security as valid to the extent 
of the moneys advanced by him on the security. On the 
other hand, it was contended that the rule of equity is that a 
man who purchases a chose in action does so, subject to all the 
equities which attach to it, and consequently Taylor bought 
the interest which was assigned to him, subject to the possibi- 
lity of its being proved thereafter that somebddy else had 
a better title to it than his assignor or that his assignor’s title 
to it was itself worth nothing. ROMILLY, M. R., held that the 
sub-mortgage was void. In his judgment, he remarks: “It 
has not been disputed nor can it be doubted that the pur- 
chaser ofa chose in action does not stand in the situation of 
a puchaser of real estate for valuable consideration, without 
notice of any prior title, but takes the thing bought, subject 
to all the prior claims upon it. If, therefore, the share of the 
plaintiff Collett in the fund in court had been charged with 
a sum to another person unknown to Taylor, Taylor would 
have taken this interest in the fund, subject to that charge. 
The question here raised arises from the circumstances that 
the prior equity is an equity in the assignor of the chose in 
action, to dispute and set aside that assignment on the ground 
of fraud; and it is suggested that although there be not 
any doubt or question as to the general rule, yet that this 
must be taken with some qualification when the person him- 
self, who asserts the equity, has created the interest, under 
which the assignee of the chose in action claims it. But I have 
not come to that conclusion. I cannot on this ground draw 
any distinction between the different sorts of equities, affect- 
ing a chose in action or alter their priorities. Assuming as 
I do for the purpose of this present argument that the plain- 
tiff Collett"has a prior equity to this chose tx action, and that 
the title to it of the person through whom Taylor claims is 
either void or subject to that of the plaintiff, the circumstance 
that the plaintiff has been induced to create or countenance 
such title, by instruments which the court holds to be void, 
will not in my opinion postpone or alter his original title. 
In saying this and in assuming that the plaintiff has this 
equity now subsisting, it is obvious that I must for that pur- 
pose assume that the conduct of the plaintiff has not affected 
this right. which isa questioa still renaining to be consi- 
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; dered ; but assuming that I am right in my decision that 


the original mortgage of December, 1848, is void as against 
the plaintiff, and that he has done nothing to countenance 
any subsequent dealing with it, I am of opinion that third 
persons cannot by innocently dealing with the person who 
improperly obtained the mortgage acquire any equity 


_ against the plaintif” This was a mortgage of a fund; but 


it seems to us that the same principle is applicable to a mort- 
gage of land as to a mortgage of personalestate. In equity a 
mortgage is in fact no more thana debt, the payment of 
which is secured by the hypothecation of moveable or im- 
moveable property. 

In the case of Ogilvie v. /Jeafferson (4), the facts were 
these. The plaintiff James Ogilvie, who was the mortgagee 
of four lease-hold houses was fraudulently induced by his 
solicitor to execute certain deeds represented to be leases, 
but by which in consideration of a sum of money, never in 
fact paid, the plaintiff was made to assign the premises by 
way of sale to a female servant by whom they were after- 
wards mortgaged for value to the defendants. Ogilvie filed 
a bill to set aside these deeds, and the court held that they 
were wholly void, and decreed that they be delivered up to 
be cancelled. The defendants resisted the suit on the ground 
that they were purchasers for value without notice by a title, 
derived under the deeds, which the plaintiff had been fraudu- 
lently inducel to execute. The Vice Chancellor in deliver- 
ing judgment remarked that “the defendants being all aware 
that the plaintiff had „been mortgagee, were bound to know 
all the particulars of his security from which the title offered 
to them was derive |.” Referring to the defence of purchase 
for value without notice, he referred ta the case of Strode 
v. Blackburn (*), in which Lord Rosslyn stated that such a 
defence was a shield to protect the possession of property, 
and was not available in any case except to protect the actual 


possession, and also to the judgment of LORD ELDON in 


the case of Wallwynv. Lee (5), rejecting the doctrine so 
propounded by Lord Rosslyn, and holding that pos- 
session by the purchaser was not necessary, provided he 
purchased from an apparent owner who was actually in 
(3) [1859] 2 Giff 353. (4% [1796] 3 Ves. 222, (5) [1803] 9 Ves. 24. 
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possession, and then he pointed out that the defend- 
ants could only show that they claim as purchasers for 
valuable- consideration from Catherine Jones (the female 
servant), who had no possession, nor any appar ent posses- 
sion of anything, and who in the cause disclaimed any 
ownership or estate in the property which the defendants 
alleged she mortgaged to them and then he observes :—“On the 
whole case, it appears that the plaintiffs claimed to be purchaser 
from one who was in possession of nothing—-who was appa- 
rent owner of nothing, who could convey nothing and never 
received anything, who was merely named as grantee in a deed, 
the execution of which was obtained by fraud and imposture 
and without any knowledge by her that she was acquiring 
anything or any intention or wish on her part to have or 
acquire any such estate or interest as the fraudulent deed affects 
to convey to her.” This case has a close bearing on the case 
before us. The plaintiff in it was not indeed in so strong a 
position as the plaintiff here. 


The ruling in the two cases lastly quoted as also that in 
Parker v. Clarke (°), if it be good law, is decisive, we think of 
the appeal before us. In that case, one Cruchley conveyed all 
his interest under a will to secure a sum of 495. The mort- 
gage was executed while Cruchley was in prison for debt and 
the court came to the conclusion that it was given without 
consideration and under a promise to release the mortgagor 
from prison which was never performed. Seven days after 
the execution of this mortgage, Thomas transferred it to the 
defendant Clarke who had notice of the circumstances, under 
which it had been obtained, and some years afterwards Clarke 
deposited the mortgage, and transfer with one Philips to secure 
the payment of moneys due and to become due to him. Phi- 
lips had no notice of the circumstances, under which the mort- 
gage had been obtained. A bill was filed against Clarke and 
Philips for a declaration that the mortgage deed was void; and 
for an order for its delivery up to be cancelled. On behalf of 
the plaintiff, it was contended that the deed was void and that 
Philips having a mere equitable title to what might be due on 
the mortgage could only claim such interest as Clarke was 
entitled to. On behalf of Philips, it was argued that he was a 


(6) [1861] 30 Beay. 54. 
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purchaser for valuable consideration without notice and that 
he was entitled to hold the deed until he had been paid what 
was due to him; that the mortgagor having enabled Clarke to 
obtain money on the faith of this deed could not set it aside 
without paying what had been actually advanced on it by 
Philips. SIR JOHN ROMILLY, M. R, held that no consideration 
having been given for the mortgage, as against Clarke, it must 
be delivered up to be cancelled, and with respect to Philips 
that he could only take what Clarke had given him and could: 
not stand in a better position than Clarke himself; that Phi- 
. lips must deliver up the deeds and that his only remedy would 
be against Clarke. 


KEKEWICH, J., dissented from this ruling in the case of 
French v. Hope (7), the facts of which were as follows. In 
April, 1883, the plaintiff, in order to raise money, executed in 
favour of his solicitor Hope a mortgage in fee to secure 
#200, a receipt for that sum being endorsed but no money 
having been paid to the plaintiff. A few months afterwards, 
the mortgagee deposited the mortgage and title deeds with 
Messrs. Shum, Crossman & Co., to secure an advance of £ 100 
to himself, Messrs. Shum, Crossman and Co, having no know- 
ledge of the circumstances, under which the mortgage was 
obtained by Hope. It was held that as between the plaintiff, 
French, and Shum Crossman & Co., the equity of the latter 
must prevail and that they were entitled to rely upon their 
security for the £ 100, and interest. In his judgment, KEKE- 
WICH, J. refering to the case of Parker v. Clarke said that he 
must hold that it was over-ruled by the decision of the court 
of appeal in Bickerton v. Walker (8). The facts of that case 
were these :—On the roth of February, 1879, the plaintiffs 
mortgaged to one Bates for 4 250, their equitable interest in a 
sum of stock and also certain policies of assurance and in the 
mortgage deed acknowledged the receipt of £ 250, and also 
signed a receipt for that sum, endorsed on the mortgage-deed. 
On the 11th of March, 1879, Bates transferred the mortgage 
to Hunter, who gave full value for it asa mortgage for £ 250, 
and had no notice that the plaintiffs had not received that sum. 
The plaintiffs brought their suit alleging that they had only 
received £ 91, and not £ 250, and asked for redemption, on 


(7) [1887] L. J. R., 56 Ch D., 363. (8) [1885] 31 Ch. D., 151. 
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payment with interest of what they had actually received. It 
was held that as against Hunter who had no notice that the 
whole £250, had not been advanced, the account must be taken 
on the footing of its having been advanced ; for that in the 
absence of any circumstances to cause suspicion, he was en- 
titled to rely on the acknowledgment, contained in themortgage 
deed, and the endorsed receipt, and had a better equity than 
the plaintiffs who by leaving the documents in the hands of 
Bates had enabled him to commit a fraud. Bacon, V. C., held 
that the account was to be taken on the footing of 4 250, 
having been advanced to the plaintiffs. An appeal was pre- 
ferred which came before SIR JAMES HANNEN, and BOWEN, 
and Fry, L. JJ., and on behalf of the appellants, it was con- 
tended that a mortgage can only be enforced by a transferee 
to the same extent, as it might be enforced by the original 
mortgagee, and that a transferee takes subject to the account 
between the mortgagor and mortgagee. The court dismissed 
the appeal. FRY, L. J., in delivering the judgment, observed 
“He (Hunter) must on the evidence before us, be taken to 
have advanced his money on the faith of the preduction of the 
mortgage deed, and receipt, signed by the plaintiffs, and if the 
assignment by the plaintiffs had been not a mortgage but an ab- 
solute conveyance, it would, we think, have been clear that there 
would have been no negligence whatever on the part of the 
defendant Hunter, in not enquiring of the plaintiffs as to their 
rights or claims. But it has been argued before us that there 
is a wide difference in this respect between a mortgage and an 
absolute conveyance because it is said, and said truly that in 
the ordinary course of business, a prudent assignee of a mort- 
gage before paying his money requires either the concurrence 
of the mortgagor in the assignment or some information from 
him as to the state of accounts between mortgagor and mort- 
gagee. The reason of this course of conduct is however in our 
opinion to be found in the fact that an assignee of a mortgage 
is affected by all transactions which may have taken place 
between mortgagor and mortgagee subsequently to the mort- 
gage, and the assignee is bound to give credit for all moneys 
received by his assignor before he has given notice of the 
assignment to the mortgagor.” Then he points out that in 
the case before them, the assignment was executed soon after 
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the execution of the mortgage and before the time for pay- 
ment had arrived and that it was not probable that any pay- 
ment would have been made either of principal or interest in 
the meantime and that the transferee was justified in relying 
upon the solemn assurance under the hand and seal of the 
mortgagor as to the real bargain carried into effect by the 
mortgage deed upon the possession of that deed by the mort- 
gagee and upon the receipt fer the full amount of the mortgage 
money under the hand of the mortgagor. Now we may point 
out that in this case, there was a valid and binding mortgage, 
the only matter in dispute being the amount payable to the 
transferee under it; also that the competition was between 
the mortgagors and a transferee from the mortgagee. The 
court held that the conduct of the mortgagors in acknowledg- 
ing in the mortgage, the receipt of the entire mortgage-debt, 
and giving a receipt for it, precluded them from raising the 
case that the entire amount of the mortgage had not been 
advanced. They followed the general lines laid down by 
KINDERSLY, V. C. in Rice and Rice (7), and say “for the solu- 
tion of the particular question which distinguishes this case 
from that, vzs. whether there is for this purpose any difference 
between a mortgage and an absolute conveyance, we have not 
been aided by any authority cited tous at the Bar.” Parker 
v. Clarke was cited in this case, but we find no reference to it 
in the judgment much less any adverse comment upon the 
ruling in it. In Rzce and Rice the case referred to by Fry, 
L. J, a vendor conveyed certain property without receiving 
the purchase money, but a receipt for it was endorsed on the 
deed, and the title deeds were delivered over to the purchaser. 
The purchaser then made a mortgage by deposit, and abscond- 
ed, and it was held as between the vendor’s lien for his unpaid 
purchase money, and the right of the mortgagee that the 
possession of the title deeds, and the facts of the endorsement 
of the receipt on the deed gave the mortgagee the better equity. 
In his judgment, Kindersly, V. C., observed “ upon a compari- 
son then of the conduct of the two parties and a consideration 
of all the circumstances of the case and especially the fact of 
the possession of the deeds which the mortgagee acquired with 
perfect dona fides, and without any wrong done to the mort- 
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gagors I am of opinion that the equity of the mortgagees is far 
better than that of the vendor, and ought to prevail.” The 
two cases therefore lastly referred to were decided after weigh- 
ing the conduct of the parties, and the equities arising there- 
fiom. In Bickerton x. Walker, there was valid mortgage. In 
French v. Hope, the mortgagor was estopped by his conduct 
from relying on the want of consideration for the mortgage 
as against the sub-mortgagee. In the case before us, the 
defendant appellant derives her title under a sham and fictitious 
document, purporting to be a mortgage. At the date of the 
execution of the mortgage of the 29th of October, 1897, in 
favour of the plaintiff, she had no interest in the property and 
her husband also took none under the fraudulent mortgage, 
made in his favour. It does not appear that Musammat Basti 
Begam made any inquiry of the mortgagor, when she took the 
assignment, and previous to that date, the plaintiff had obtained 
his security, and this security had been duly registered. 
Husain Ali Khan had not at any time any interest in the 
mortgaged property. He had nothing to convey to his wife. 
The equity, if any, which sprung up in her favour when she 
took the transfer was against the mortgagor Mumtaz Ahmad. 
She had no equity against the innocent mortgagee, Banarsi 
Prasad, whose mortgage was prior in date to the transfer in 
her favour. Even if Parker v. Clarke is to be treated as over- 
ruled, the appeal ought not, we think, to prevail. The 
plaintiffs equity is prior in date to that of the defendant 
appellant, and on the principle gut p1tor est tempore potior est 
jure the plaintiff has, we think, the better equity. 


The transfer of the fictitious mortgage to Must. Basti 
Begam notwithstanding that it was made dona fide, and for 
valuable consideration did not, we think, validate the security 
as against the plaintiff. Basti Begam took the transfer, sub- 
ject to all defects in the title of her transferrer, and cannot in 
equity set up the fictitious document against a dona fide 
mortgagee. The fictitious instrument received, we think, no 
new force against the plaintiff from the transfer. The proviso 
to section 53 of the Transfer of Property Act, which was 
relied on by Mr. Dillon, does not appear to us to help his 
client. That proviso was intended to safe-guard rights, which 
have been already acquired. A purchaser for value must be 
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the purchaser of something. Husain Ali Khan had no in- 
terest in the mortgaged property, under the fictitious mort- 
gage made to him. He had nothing therefore which he 
could transfer to his wife, and if the latter had made inquiry 
of the mortgagor, she would probably have learnt that the 
mortgage was fictitious and colourable. On the main ques- 
tion, therefore, the appeal fails. 

It remains to consider whether Must. Basti, Begam has 
any remedy against Mumtaz Ahmad. In the third ground 
of appeal, she claims that some relief should have been given 
to her as against him. This point was not specifically dealt 
with at the hearing. Weare disposed to think upon the 
principle, laid down in Bickerton v. Walker, that if she desire 
to enforce the fictitious instrument as against Mumtaz Ahmad 
the mortgagor, she is entitled to do so. He, by his fraudulent 
act, placed it in the power of Husain Ali Khan to defraud 
his wife, and as against her, Mumtaz Ahmad cannot be heard 
to say that the mortgage was fictitious and colourable. We, 
therefore, think if there be any balance out of the proceeds 
of the sale of the mortgaged property, after satisfying the 
claim of the plaintiff, and all prior charges, such balance 
should be applicable to payment of the amount of the con- 
sideration, named iu the transfer, made in favour of Must. 
Basti Begam with interest. Possibly the lower appellate 
court intended to give her this relief, for we find in the decree 
a direction that the balance of the proceeds of sale, after pay- 
ment of the sum, found due to the plaintiff, should be paid to 
the defendant “or other persons entitled to receive the 
same,” 


We direct that the decree be accordingly modified. In 
other respects, we affirm the decision of the lower appellate 
court, and as the appellant has substantially failed in her 
appeal, we dismiss it, save as aforesaid, with costs including 
fees in this court on the higher scale. 


x Decree modified, 
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Code of Criminal Procedure (Act V of 1898), section 123 (and 2), 397— 
Detain in custody—failing lo give security—Nature of inprisonimeni— 
Second sentence—how to be carried into effect. 

The words “committed to prison” used in section 123 (1), Code of 
Criminal Procedure, 1898, are equivalent to a sentence of impri- 
sonment, and do not merely mean committed to custody. The 
words, “detained in piison,” tm sub-section (2) have also a similar 
meaning. A person failing to give secunty for his good behaviour 
is liable to imprisonment and the imprisonment takes effect from 
the day on which the warrant of the Magistrate directing detention 
in prison has been executed. 


T was required to furnish secutity to be of good behaviour or be 
rigorously imprisoned for three years. The order was submitted 
to the Sessions Judge, and T was ordered to be rigorously imprisoned, 
pending the order of the Sessions fudge. In the meantime T was 
convicted for another offence by another Magistrate. e/a, that 
the former sentence should be carried out first. 


Criminal reference made by W. H. Webb Esq., Sessions 
Judge of Furrukhabad. 


On the 14th November, 1907, one Tula Khan was, under 
section 110, Code of Criminal Procedure, ordered by a Magis- 
trate Ist Class to furnish security for good behaviour for a 
period of three years. The Magistrate submitted the case 
for the order of the Court of Session and further ordered the 
accused to be rigorously imprisoned, pending the order of 
that Court. On the 27th November, 1907, Tula Khan was 
convicted by another Magistrate of the ist Class of an offence 
under section 332, Indian Penal Code, and sentenced to two 
year’s rigorous imprisonment, including three month’s solitary 
confinement. The Magistrate in this case further ordered that 
the sentence passed by him be given effect to at once and 


* Criminal Ref. 81 of 1908. 
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the sentence that he was undergoing be carried out next. 
The Court of Session, on the 7th December, 1907, confirmed 
the order of the Magistrate, requiring Tula Khan to furnish 
secrity or in default to suffer rigorous imprisonment with 
effect from the date of the Magistrate's order. Ona reference 
made to the Court of Session by the Superintendent of Central 
Jail, Naini that Court sent up the record of both the cases to the 
High Court, with a recommendation that portion of the orde! 
of the Magistrate, which directed that the sentence passed 
by him should take effect before the sentence he was under- 
going, should be set aside as (1) the accused was not under- 
going any legal sentence of imprisonment and (2) the Magis- 
trate hał no jurisdiction to determine the date from which 
the sentence, that the accused was already undergoing, was 
to take effect. The Magistrate under section 397, Criminal 
Procedure Code could only order that the sentence passed 
by him should take effect at the expiry of the sentence 
the accused was undergoing. The Court of Session further 
recommended that as at the time of confirming the Magis- 
trate’s order in the case under section 110, Criminal Proce- 
dure Code he was not aware of the accused being convicted 
under section 332 Indian Penal Code, his own order be so 
modified as to require Tula Khan to furnish security for three 
years with effect from the expiration of the sentence under 
section 332. Indian Penal Code, or in default to suffer impri- 
sonment for three years. 


A. E. Ryves, Government Advocate, for the Crown, submit- 
ted that two questions of law were to be decided in the case. 


Gon What was the meaning of the words “ detained in 


prison ” in sub-section 2 of section 123, Criminal Procedure 
Code. 


(2). If that expression was equivalent to imprisonment 
was it such an imprisonment as was contemplated by section 
397, Criminal Procedure Code. 


In section 123, Criminal Procedure Code, the words “ de- 
tained in prison” occurred twice. They must nave the same 
meaning. The words when used in sub-section 1 of that 
section must be equivalent to imprisonment otherwise sub- 
section 5 and 6 of that section would have no meaning. If 
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“detained in prison” in sub-section 1 meant imprisonment, 
it must mean “imprisonment” also in sub-section 2. Ifa 
person was imprisoned under section 123, (2), Criminal Pro- 
cedure Code, he must-be said to be undergoing a sentence 
of imprisonment and that was all that was required to bring 
into operation the provision of section 397, Criminal Pro- ' 
cedure Code. 


[BANERJI, J., referred to the case in Punjab Records, 
1895. Criminal Judgments p. 45]. | 


The Punjab case was wrongly decided. Section 120 ` 
Criminal Procedure Code did not apply. It applied only as 
indicated in the opening words and not to the stage reached 
in section 123, Criminal Procedure Code. Section 397 Cri- 
minal Procedure Code spoke only of a “senténce of impri- 
sonment.” It did not say “for an offence” or “after con- 
viction.” Compare section 398 and 400 Criminal Procedure 
Code, 

The words “ detained in prison,” did mean imprisonment 
and this was a case in which therefore, the Magistrate could 


make an order under section 397, Criminal Procedure Code. 
The accused was not represented. 


The following judgments were delivered. 

STANLEY, C. J.—This case raises the question whether 
a person required to execute a bond with sureties for his good 
behaviour under section 110 of the Code of Criminal Procedure 
and the succeeding sections, for a period exceeding one year 
must, pending the orders of the Sessions Judge or High Court, 
as the case may be, under section 123, be tegarded as‘a priso- 
ner convicted of an offence and imprisoned accordingly, or be 
merely detained in custody as an under-trial prisoner. 


Tula Khan was on the 14th of November, 1907, ordered 
under section 118 of the Code of Criminal Procedure to give 
security for his good behaviour for a period of three years, and 
in default of his doing so, was ordered to undergo rigorous 
imprisonment for that period. Later on namely on the 27th 
of November, 1907, he was convicted of an offence, punishable 
under section 332 of the Indian Penal Code, and sentenced 
there for to two years’ rigorous imprisonment, to take effect 
forthwith. The order of the Magistrate of the 14th of 
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November 1907 was maintained by the Sessions Judge on the 
. 7th of December, 1907. 


Two questions then arise. The first is whether in the inter- 
val between the 14th of November, 1907, the date of the 
Magistrate’s order, and the 7th of December, 1907, the date 
of the order of the Sessions Judge, Tula Khan was to be 
regarded as a prisoner, undergoing a sentence of imprisonment 
or merely an under-trial prisoner detained in custody. The 
second is whether under the circumstances, the sentence of 
imprisonment passed upon him for the offence, punishable 
under section 332 is to commence at the expiration of the 
imprisonment ordered by the Magistrate and maintained by 
the Sessions Judge. 


Owing to the looseness of the language used in the sections 
of the Code dealing with this matter, the question is not free 
from difficulty. Section 123 (1) provides that if any person 
ordered to give security under section 118 does not give such 
security on or before the date on which the period for which 
such security is to be given commences, he shall except in the 
case mentioned in sub-section (2) of the section, be committed 
to prison, or if he is already in prison be detained in prison 
until such period expires, or until within such period, he gives 
the security to the court or Magistrate who made the order 
requiring it. Sub-section (2) provides that when such person 
has been ordered by a Magistrate to give security for a period 
exceeding one year, such Magistrate shall, if such person does 
not give such security issue a warrant directing him to be 
detained tn prison, pending the orders of the Sessions Judge 
or High Court, as the case may be. Then sub-section (3) pro- 
vides that the court, that is, the Sessions Judge or High Court, 
as the case may be, after examining the proceedings and 
requiring from the Magistrate any further information or 
evidence which it thinks necessary shall pass such orders in 
the case, as it thinks fit. 


I have no doubt that the words “committed to prison” in 
sub-section (1) are equivalent to a sentence of imprisonment, 
and do not merely mean ‘committed to custody’. In the 
succeeding portion of the section, the words “if he is already 
in prison ” give an indication of the meaning of the words 
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“committed to prison.” They imply that the party is 
undergoing imprisonment and the succeeding words “be 
detained in prison” seem necessarily to mean that the 
imprisonment which the party is already undergoing shall be 
continued. This meaning derives support from sub-section (6) 
which provides that imprisonment for failure to give security 
for good behaviour may be rigorous or simple. This sub- 
section gives us an insight into the mind of the legislature and 
indicates that imprisonment was the meaning attributed by it 
to the words “committed to prison” or “ detained in prison.” 
In section 3 (3) of Act No. IX of 1894 (The Prisons Act) 
which gives a definition of convicted criminal prisoners, we 
find that’ a person ordered to give security for good behaviour 
under the bad livelihood sections of the Code is included in 
the term. This is an Act iz part materia and may be jooked 
to in determining the language of the sections with which we 
are dealing. 


Then we come to sub-section (2) in which fall the words 
which we are called upon to interpret. It provides for the 
case in which a person has been ordered by the Magistrate to 
give security for a period exceeding one year and directs the 
Magistrate if such person does not give the security to “issue 
a warrant directing him to be detatned ts prison, pending the 
orders of the Sessions Judge.” Are the words “detained in 
prison ” equivalent to imprisonment or do they merely mean 
‘detained in custody’ as an under-trial prisoner? As used in 
sub-section (1) they must, as I have attempted to show, be 
regarded as equivalent to imprisonment and there seems to be 
no good reason why they should not have a similar meaning 
in this sub-section. It would be contrary to the principles of 
interpretation to assign a different meaning to the same words 
when used in an Act of the Legislature and particularly so 
when they occur as here in the same section. In view then 
of the language of the section | think that the Legislature 
intended that a person failing to give security for his good 
behaviour should be liable to imprisonment, either simple or 
rigorous, and that in a case to which sub-section (2) applies 
such imprisonment should have effect, pending the order of 
the Sessions Judge, from the date on which the warrant.of-the- 
Magistrate, directing detention in prison, has been executed. 


vi 
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I now come to the second question, that is whether Tula 
Khan was undergoing a sentence of imprisonment within the 
meaning of section 397 of the Code, when the sentence was 
passed upon him for the offence punishable under section 332. 
In other words, whether the last mentioned sentence is to 
be treated as commencing at the expiration of the imprison- 
ment ordered by the Sessions Judge. It seems to me to follow 
as a corollary to the answer which I would give to the first 
question that section 397 is applicable. The order of the 
Sessions Judge cannot be regarded otherwise than as 
amounting to a sentence of imprisonment if the words 
“committed to prison” or “detained in prison” mean im- 
prisonment. I would therefore answer this question in the 
affirmative. 


KNOX, J.—I have had the advantage of reading and con- 
sidering the judgment of the learned Chief Justice. I need 
say no more than that I concur. 

BANERJI, J—Two questions arise in this case :— 


(1) when a person has been ordered by a Magistrate to 
give security for his good behaviour for a period exceeding 
one year and that person does not give such security is the 
Magistrate competent to issue a warrant for his imprisonment, 
simple or rigorous? and 


(2) is an order of imprisonment for failure to give security 
for good behaviour a sentence within the meaning of section 
397 of the Code of Criminal Procedure? 


As regards the first question it is obvious that the 
Magistrate has no authority, in a case to which sub-section 
(2) of section 123 of the Code of Criminal Procedure 
applies to order the person who has failed to give security 
to be imprisoned for tbree years or any other specific period. 
He is only competent under that sub-section to issue a 
warrant directing such person “to be detained in prison,” 
pending the orders of the Sessions Judge or the High Court, 
as the case may be. The order of the Magistrate in this 
case directing Tula Khan te be rigorously imprisoned for 
three years, is therefore clearly illegal. The question is 
whether the Magistrate was competent to order Tula Khan 
to be kept in simple or rigorous imprisonment, pending the 
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orders of the Sessions Judge or whether he could only direct 
Tula Khan to be detained in custody as an under-trial prisoner 
pending such orders. The answer to this question depends 
on the meaning to be attributed to the words “ detained 
in prison” in that sub-section. Do those words mean impri- 
sonment or simply detention in custody ?. The matter is not 
free from difficulty and I must confess that I was at first 
inclined to hold that the legislature intended the detention 
to be detention in custody only, as the Magistrate is not the 
authority which has to make the final order for imprisonment 
in the case and, that order must emanate froin the court of 
the Sessions Judge. No doubt could have arisen in the 
matter had the legislature employed the same language in 
sub-section (2) as it has used in sub-section (1) and had sub- 
section (2) provided that the Magistrate shall issue a warrant 
directing the person who has failed to give security to be 
“committed to prison, or if he is already in prison, to be 
detained in prison” pending the orders of the Sessions Judge. 


However, we have the fact that the same words, namely, 
“detained in prison” are used in both the sub-sections. There 
can be no doubt that in sub-section (1) those words mean impri- 
sonment, which may, under sub-section (6), be either rigorous 
or simple. When the legislature uses the same words in an- 
other clause of the same section, we must presume that it does 
so in the same sense and therefore “detention in prison” in 
sub-section (2) must be held to mean imprisonment as in the 
first sub-section. This construction may in some instances 
result in hardship, for instance, where a person ordered by the 
Magistrate to furnish security for good behaviour for a period 
of three years is found by the Sessions Judge to be a person 
who should not have been ordered to give security, he will have 
suffered imprisonment before the final order in the case was 
made. This, however, may happen in many cases of convic- 
tion by a subordinate court. That the legislature intended 
the words “detained in prison” to mean imprisonment and 
not mere detention in custody also appears from the fact 
that in section 107 it uses the words “detention in custody” 
and this conclusion finds some stipport from the eefinition of 
a “convicted criminal prisoner” in the Prisons Act (No. IX of 
1894). I must therefore hold that when a person ordered by 


~ 


VOL, V.] - HIGH COURT. g 325 


a Magistrate to give seçurity for good behaviour for a period 
exceeding one year does not give such security, the Magistrate 
is not competent to order such person to be imprisoned for the 
period for which he has been ordered to give security but 
shoul issue a warrant directing him to be detained in simple 
or rigorous imprisonment, as the Magistrate may determine, 
pending the orders of the Sessions Judge or the High Court, 
as the case may be. I may observe that this question was 
neither raised nor decided in Queen Empress v. Jafar (1) and 
' King Einpior v. Jawahir (*) which are the only cases bearing 
on the point to which our attention was invited. 


Upon the second question, namely, whether an order of im- 
prisonment in default of giving security for good behaviour is 
a sentence within the meaning of section 397, I entertain some 
doubts. A sentence of imprisonment ordinarily implies punish- 
ment for an offence committed and therefore imprisonment 
for failure to furnish security can not be regarded a» a sentence 
in the ordinary sense of that word. There is much force 
in the reasoning by which the judgment of the Punjab Chief 
Court in the case of Diwan Chand(?) is supported. It seems, 
however, that the legislature used the word ‘sentence’ in sec- 
tion 397 in a wide sense. Ifit were held that the word doss 
not include imprisonment in default of furnishing security, a 
person undergoing such imprisonment may practically escape 
punishment for an offence of which he may be subsequently 
convicte |. Section 120 of the Code of Criminal Procedure 
can not apply to such a case and surely it could never have 
been intended that he should go unpunished. I would there- 
fore answer the second question in the affirmative. 


AIKMAN, J. A Magistrate of the first class ordered one 
Tula Khan to give security for his good behaviour for a 
period exceeding one year. The security not having been 
given, the Magistrate under the provisions of section 123 (2), 
Code of Criminal Procedure, forwarded the case to the 
Sessions Judge for orders. 

In the earlier part of his order, the Magistrate directed that 
in default of furnishing security, Tula Khan should undergo 


(1) [1899], A. W. N., 151. (2) [1903] A, W. N., 28. 
(3) 30 Punjab Rec. Cr. Jt. No. 14 
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rigorous imprisonmet for 3 years. This part of the Magistrate’s 
order was clearly wrong. At the conclusion of his order, 
however, he directs that pending the orders ‘of the Sessions 
Judge, the accused should undergo imprisonment. i 


The Magistrate's order was passed on the 14th Novem- 
ber, 1907. 

On the 7th Dece mber, 1907, the learned Sessions Judge 
being satisfied “that the accused is a habitual thief and 
extortioner and that he is so desperate and dangerous as to 
render his living at large hazardous to the community” direct- 
ed that, in the event of his failing to furnish the security 
required, he be rigorously imprisoned for the term of three 
years with effect from the date of the Magistrate’s order. 


- In the interval between the date of the Magistrate’s order, 
and the date of the Sessions Judge’s order, Tula Khan was 
convicted on the 27th November, 1907, by another Magistrate 
of an offence punishable under section 332 of the Indian Penal 
Code, and was sentenced to two yeats rigorous imprisonment. 
The Magistrate directed that this sentence should take effect 
at once, and that the accused should subsequently undergo the 
imprisonment consequent on his failure to furnish security. 
No appeal, we are informed, has been preferred by the accused 
against this conviction and sentence. 


The learned Sessions Judge has submittec| the case to this 
Court with the recommendations first, that that portion of 
the order of the Magistrate, dated 14th November, 1907, 
which directs Tula Khan to be rigorously imprisoned for 
three years in default of furnishing security should be set aside, 
2nd that the order of the Magistrate, dated 27th November, 
1907, in regard to the execution of the sentence under section 
332 Indian Penal Code should also be set aside, and 3rd 
that his own order of the 7th December, 1907, directing the 
period of imprisonment in default of furnishing security to 
run from the 14th November, 1907, should be modifed, and 
that it should be directed that the period for which Tula 
Khan is to furnish security, and the imprisonment in default 
should run from the expiration of the sentence under secticn 
332, Indian Penal Code. 7 
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With regard to the first recommendation, I think, it is only 
necessary to point out the mistake the Magistrate made in his 
order of 14th November, 1907, as the order of the Sessions 
Judge dated the 7th December, 1907, is now the operative 
order. 


The second and third recommendations of the learned 
Judge raise a more difficult question. The answer to it 
depends upon the answer to the question whether Tula Khan, 
when he was sentenced to imprisonment under section 332, 
Indian Penal Code was “a person already undergoing a sen- 
tence of imprisonment” within the meaning of section 397 of 
the Code of Criminal Procedure, so as to render the provisions 


of that section applicable. 


I think this question must be answered in the affirmative. 
Section 123 (2) of the Code of Criminal Procedure directs 
that when a person ordered by a Magistrate to give security for 
a period exceeding one year fails to give the security required, 
the Magistrate shall “issue a warrant directing him to be 
detained in prison, pending the orders of the Sessions Judge” 
I think it cannot be denied that a person detained in prison 
under such, a warrant is during the period of his detention 
undergoing “imprisonment for failure to give security.” 





The provisions of sub-sections, (5) and (6) contain directions 
as to the nature of the imprisonment in such a case and clearly 
indicate that a person ‘detained in prison’ under sub-section 
(2) is in a very different position from a person awaiting his 
trial for.an offence. The warrant issued in the latter case is 
a warrant committing him “to custody” wide section 220, 
Code of Criminal Procedure. 

The Prisons’ Act, 1894, draws a distinction between a 
‘convicted criminal prisoner’ and an ‘unconvicted criminal 
prisoner’ and section 3(3) of that Act declares that the 
expression “convicted criminal prisoner” includes a person 
detained in prison under Chapter VIII of the Code of Criminal 
Procedure, the chapter in which section 123 occurs. 


I think it is clear from the language both of the Code of 
Criminal Procedure and of the Prisons Act, 1894, that the 
Legislature considers that a person who is ordered to be 
‘detained in prison’ for failure tọ give security occupies a very 
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different position from a person who is under trial. I hold 
that a Magistrate who, under section 123 (2), orders a person 
who has fatled to furnish security for his good behaviour to be 
detained in prison, pending the orders of the Sessions Judge, 
thereby sentences the person to imprisonment, which under 
sub-section (6) may be rigorous or simple as the Magistrate 
directs. The proviso to section 123 (3) enacts that the 
period for which any person is imprisoned for failure to give 
security shall not exceed three years. In the present case, the- 
learned Sessions Judge, therefore, very properly ordered that . 
the period of three years for which Tula Khan was to be 
imprisoned in the event of his failing to furnish security was 
to have effect, not from the date of his own order, but from 
the date of the Magistrate’s order. 


I hold then that when Tula Khan was sentenced for the 
offence under section 332, Indian Penal Code, he was a person 
“already undergoing a sentence of imprisonment ” within the 
meaning of section 397, Code of Criminal Procedure: It will 
be noted thet in section 397 the words “ for any offence” which 
we find in section 399 after the word ‘imprisonment’ do not 
occur. If they did, it would be impossible to hold.that section 


397 applies to the present case. For the reasons given above, 


I hold that section 397, Code of Criminal Procedure applies to 
this case. ; 

I cannot therefore accept the learned Judge’s second and 
third recommendations. I would allow the order of the 
learned Sessions Judge dated 7th December, 1907, to stand, 
but would modify the order of the Magistrate dated 27th 
November, 1907, by setting aside so much of it as directed that 
the sentence under section 332, Indian Penal Code should 
take effect forthwith, and in lieu thereof direct that that sen- 
tence shall commence at the expiration of the imprisonment 
adjuged to him owing to his failure to furnish security for 
his good behaviour. 


Cf. Form XIV, Sch. V, Code of Criminal Procedure. 

RICHARDS, J.—The first question which arises is the mean- 
ing of the expression “detained in prison” in section 123, sub- 
section 2 of the Code of Criminal Procedure. In other words 
should a Magistrate after he has ordered a person to give securi- 
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ty under section 106 or section 118 and after that person has 
failed to give security, issue a warrant directing the person to 
be kept in rigorous or simple imprisonment, pending the orders 
of the Sessions Judge or should the warrant simply direct 
that, that person should be kept in custody? The argument 
in favour of the latter construction is that the position of the 
person named in the warrant is analogous to the position of 
an ‘“‘under-trial” prisoner; that the Magistrate has no power 
to order the person to be imprisoned because the final order 
must be made by the Sessions Judge who may possibly dis- 
charge the accused altogether. 


Clause 1 provides that on failure to give security in the 
case of a person ordered to give such security for a period not 
exceeding one year, the Magistrate shall commit the person 
to prison or if the person is already in prison shall detain him 
in prison. 

Clause 5 provides that imprisonment for failure to give 
security for keeping the peace shal] be simple. 


Clause 6 provides that imprisonment for failure to give 
security for good behaviour may be rigorous or simple, 


Section 3 (3) of Act IX of 1894 includes in the definition 
of “convicted criminal prisoner” any person deéarned in prison 
under the provisions of Chapter 8 of the Code of Criminal 
Procedure. 

Reading clauses 1, 5 and 6 of section 123 together, it is 
perfectly clear that a person, who has been ordered to give 
security by a Magistrate for a period not exceeding one year 
and who has failed to give such security, must be imprisoned 
with either simple or rigorous imprisonment. 


Had clause 2 after the words “warrant directing him” read 
“to be committed to prison or to be detained in prison” that 
is to say had the same mode of expression been adopted in 
clause 2 as in clause 1, there would be no difficulty. The 
change of expression no doubt creates some ambiguity. I 
however think that if the expression “detained in prison” in 
clause I, means detained in simple or rigorous imprisonment 
the same expression in clause 2, must have the same meaning. 
This view is strengthened by the definition of “ convicted 


criminal prisoner,” to which I have already referred and also 
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by a comparison with clauses 3 and 4 of section 107 where the 
expressions “detaining such person in custody” and “detain 
such person in custody” are used. I do not think that the 
argument based on the supposed analogy of a person ordered 
to give security for a period exceeding one year with an under- 
trial prisoner is sound. A particular class of Magistrate is 
prescribed by the Code for holding the enquiry which must be 
held before an order under section 123 is passed: it is sucha 
Magistrate who must always adjudicate whether or not the 
person is a person from whom security ought to be demanded. 
If security is only to be demanded for one year the Magistrate 
makes a complete order. Itis only when the Magistrate has 
ordered the person to give security for a period exceeding one 
year and the person has failed to give such security that the 
proceedings are to be laid before the Sessions Judge. If the 
legislature has given power to the Magistrate to send a person 
to rigorous or simple imprisonment whom he has found to be 
a person from whom security should be demanded for one 
year, I can see no reason why he should not have power to 
send a person to like imprisonment whom he has found to be 
a worse and more dangerous character. The imprisonment 
should of course be only as provided by the section, that is, 
pending the orders of the Sessions Judge. 


On the second question I agree with the judgment of the 
learned Chief Justice. 


By the Court. The order of the Court is that the order of 
M. Abdul Jalil, dated 14th November, 1907, in so far as it . 
directs Tula Khan to be rigorously imprisoned for three years 
be set aside, that the said order be altered into one directing 
the detention of Tula Khan in rigorous imprisonment, pending 
the orders of the Sessions Judge, that the order of the Ses- 
sions Judge, dated 7th December, 1907, be affirmed, and that 
the order of M. Mata Badal, dated 27th November 1907, be 
modified to this extent that the sentence passed by him on 
Tula Khan under section 332 of the Indian Penal Code do 
take effect from the date of the expiration of Tula Khan’s 
imprisonment for failure to give security for his good behaviour. 


B. N. G. ‘ Order altered. 
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Pre-emption—refusal to purchase—before sale settled with a stranger— 
effect of 
In order to defeat the plaintiffs right of pre-emption, it must be 
shown that an offer to purchase was made to him when the price had 
been fixed between the vendor and the vendee and that was brought to 
his knowledge. The mere fact, that the plaintiff refused to purchase 
before the price was settled between the vendor and vendee, docs 
not debar him from clarming his right of pre-emption. Kanha Lal 
v. Kalka Prasad, I. L. R.,27 All, 670; Sokan Lal vy. Shahabuddin, S. 
A. 909 of 1901, followed. 7 
FIRST APPEAL against the decree of Shaikh Maula Bakhsh. 


Subordinate Judge of Moradabad. 
Suit for pre-emption. 
The material facts appear from the judgment. 
Abdul Raoof (with him /shag Khan), for the appellants. 
B. E. O'Conor (with him Gokul Prasad), for the respondents. 
The judgment of the Court was delivered by 


STANLEY, C. J,—This appeal arises out of a suit for pre- 
emption. The learned Subordinate Judge found that the 
plaintiffs refused to accept the purchase which had been made 
by the vendee Syed Khadim Ali,and onthis ground dismissed 
the plaintiffs’ suit. The evidence upon which the Subordinate 
Judge found that the plaintiffs refused to make the purchase 
has been read to us, and it appears from it that all that the 
plaintiffs did was to state that they would not buy the pro- 
perty. The property was not offered to them at any definite 
price. They are said to have assigned as a reason for their 
refusal to purchase that they were not in funds to do so and 
that it was alleged that the property was wagf In the case of 
Kanhia Lal v. Kalka Prasad (1), which was also an appeal in 
a pre-emption suit, this Bench, following ‘the ruling in the 

(1) [1905] I. L. R., 27 All, 670 
* F, A. 52 of 1902 
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unreported case of Sokan Lal v. Shahab-ud-din Khan (°) held 
that in order to debar a party entitled to pre-empt a sale from 
exercising his right, an opportunity must be given to him to 
purchase when a definite agreement to purchase at a fixed 
price has been entered into with a stranger, and that it is not 
enough to offer the property to a person entitled to pre-empt 
before an agreement to purchase has been entered into with a 
third party. In view of these decisions, the learned Subordi- 
nate Judge was wrong, in our opinion, in holding that the plain- 
tiffs refused to make the purchase. The offer to purchase 
ought to have been made to the plaintiffs when the price had 
been fixed between the vender and vendee, and that price 
brought to the knowledge of the plaintiffs. In the court 
below the plaintiffs alleged that the real price agreed to be 
paid by the defendant was only Rs. 13,000, whereas the vendee 
alleged that the price was Rs. 17,500. One of the grounds of 
appeal in this Court is that the price paid by the defendants 
is only Rs. 13,000. The plaintiffs appellants now admit that 
Rs. 17,500 was the price, and express their willingness to pay 
that amount. Under the circumstances, therefore, we must 
allow the appeal. We set aside the decree of the court below, 
and we give a decree in favour of the plaintiffs for pre-emp- 
tion on payment of a sum of Rs. 17,500, and direct that upon 
payment of that amount within six months from this date, the 
plaintiffs be put in possession of the pre-empted property. On 
failure to pay that amount within the period aforesaid, the suit 
of the plaintiffs will stand dismissed with costs in both courts. 
If the plaintiffs make the payment within the period aforesaid, 
the order which we pass as to costs, in view of the attitude 
adopted by the plaintiffs and the fact that they insisted to the 
last upon their allegation that the price was Rs. 13,000 only, 
is that both parties abide their own costs both of the appeal 
and in the court below. 


Appeal decreed. 
(2) Second Appeal No. 909 of 1901 
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BABU LAL 
VEFSUS 
GHANSHAM DAS.* 
Criminal Procedure Code (Act Vof 1898), sections 179, 155—Hundis 


issued from Hathras—Jraudulently cashed at Calcutta—Jurisdiction o) 
Aligarh Court—Penal Code (Act XIV of 1860), section g15. 


G purchased certain Auadis at Hathas and sent them to B at 
Calcutta. B became an insolvent but cashed the Aundis. G filed a 
complaint against B at Ahgarh, charging him with cheating inasmuch 
as he had realised the money from the drawees at Calcutta after 
becoming insolvent. Afe/d, that the court at Aligarh had no juris- 
diction to try the case which should be tried at Calcutta. The 
words “and of any consequence which has ensued” m section 179 
of the Code of Criminal Procedure embrace only such consequences 
as modify or complete the act alleged to be an offence. A Magis- 
nate when he acts upon a complaint is confined to the four corners 
of the complaint. 


The act or omission causing damage within the meaning of 
section 415 of the Penal Code 1s the act in the case of the person 
who handed over the proceeds of these Aundis and damage or harm 
1s the damage or harm to that person. Q. Æ. v. O'Brien, I. L. R, 19 
All, rir, disting uished., 

Application to revise an order of A. Freemantle, Esq., 
Magistrate of the first class of Aligarh. 


The material facts and arguments appear from the judgment. 
C. Dillon, (with him Str Walter Colvin, and Gulsari Lal, 
for the petitioner. 


G. P. Boys, for the opposite party. 
The following judgment was delivered by 


KNox, J.—Ghansham Das laid a complaint before the 
Magistrate at Aligarh and asked that warrant might issue for 
the arrest of Babu Lal. In the complaint there is a heading 
which is to the effect that Ghansham Das was instituting a 
charge, under section 420 and 422 of the Indian Penal Code 
The facts, constituting the charge so alleged, are thus set out in 
the examination of the complainant, on the 27th of May, 1907. 
The accused realised moneys, due under two Avndrs, Ghansham 
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Das had purchased and had sent to Babu Lal’s shop at Cal- 
cutta He became an insolvent on the 25th of May. He 
realised the moneys on the 27th of May. And the complain- 
aht continues :—“ Had the drawees of these Aundzs known the 
fact of his being an insolvent, the amount would never have 
been realised. The amount was realised as this fact was 
concealed from them.” It is evident both from the complaint 
and the examination that the offence aimed at by Ghansham 
Das, the offence into which he wished the Magistrate to hold 
an inquiry, was the dishonest and fraudulent realisation of the 
moneys due under the undis, which took place in Calcutta. 


The question whether the Magistrate of Aligarh had juris- 
diction was at once challenged. The Magistrate, however, 
overruled the plea as to want of jurisdiction, and Babu Lal 
has come to this Court with an application, under sectian 185 
of the Code of Criminal Procedure. 

I have heard the learned counsel both on behalf of Babu 
Lal and Ghansham Das, 


The learned counsel for Ghansham Das takes his stand 
upon section 179 of the Code of Criminal Procedure and the 
ruling of this Court in Queen Empress v. OBrien(*). There was 
another argument addressed to me, and that was that this 
application is premature. Whatever the complainant may 
have stated in his complaint and in his examination, the court 
before which he went, if satisfied that a swindle had been com- 
mitted in which Ghansham Das was the sufferer, was fully 
empowered to inquire into that dispute, whatever may have 
been said in the complaint and the examination. 


This argument, however, loses sight of the fact, equally 
important, that before a summons or warrant can issue the 
court must have before it definite evidence of facts which 
constitute, if proved, a complaint of an offence within that 
court’s jurisdiction. A Magistrate may, if he sees fit, take 
action over ard above what is stated in the complaint, and, so 
to speak, in spite of it. But that is the case of a Magistrate, 
who acts upon his own knowledge and suspicion. When he 
acts upon a complaint, he is confined within the four corners 
of the complaint. It is contended that section 179, by reason 

(1) [1896] LL. R, 19 AML, 111, 
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of the words contained in it “ and of any consequence which 
has ensued,” gives the Magistrate at Aligarh in this case juris- 
diction. But the only reasonable interpretation which can be 
put upon these words is that they are intended to embrace 
only such consequences as modify or complete the acts alleged 
to be an offence. 


Looking again to section 415 of the Indian Penal Code, 
which defines cheating, the act or omission causing or likely 
to cause damage or harm is the act in the case of the person, 
who handed over the proceeds of those Asa#ats, and the damage 
and harm must be the damage or harm to those very persons 
and not any damage or harm to Ghansham Das. 


It has been no part of the argument that the drawees of the 
hundis in Calcutta who cashed them in Calcutta, were in any 
way harmed. Ghansham Das has not based his complaint 
upon any acts done to him at Hathras, but his learned counsel 
very strenuously tried to import those acts into the comp- 
laint as the acts which constituted the acts of cheating. 
I do not say what would have been my order if the complaint 
had rested upon those act or acts, This case of, O'Brien is in my 
opinion no guide, under the present circumstances. O’Brien 
was an agent in possession or supposed to be in possession of 
goods and moneys belonging to a firm at Cawnpore, and it 
was not known where the actual offence of the breach of trust 
by him was committed. 

In the case before me cefinite acts are complained of and 
their locale is set out, and if they constitute any offence, it is 
cognizable in Calcutta. I accordingly decide that this act be 
tried by a Court of competent jurisdiction at Calcutta. 


Application allowed. 
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CIVIL AMIR BEGAM 


1908. versus 
ae BANK OF UPPER INDIA LD.. MEERUT* 
——— Code of Civit Procedure (Act XIV of 1857 ), sections 293, 300—a25 per cent 


STANLEY, C. J. not paid immediately on sule, effect of. 


BURKITT, J. 
When a puichaser of property at a court sale fails to deposit the 
25 per cent of the puichase momey, immediately after the sale, ıt is 
not only irregular but it is no sale at all, and the decree-holder is not 
justified in claiming the difference of price between the first and 
second sales. J/natizam Añ x. Narain Singh, 1. L. R, 5 AIL, 316, 
followed. : 
FIRST APPEAL against the decree of Maulvi Muhammad | 
t ‘ . 
Shafi, Subordinate Judge of Aligarh. 
Suit for a declaration of right. «a 
The material facts appear from the judgment. 
The court below dismissed the suit. l 
Plaintiff appealed. 
Abdul Majid, for the appellant. 
B. E. O'Conor, for the respondent. 
The judgment of the Court was delivered by 
Stanley, C. J. STANLEY, C. J.—The facts of this case are these. The 


Bank of Upper India held a decree for sale on the pro- 
perty of Afzal Shah, Dost Muhammad Khan and Amir 
Muhammad Khan. In execution of that decree, they attached 
and advertised for sale the property of their judgment- 
debtors. The plaintiff, Musammat Amir Begam, who is the 
wife of Afzal Shah, authorized one Haidar Shah to pur- 
chase for her out of the property so advertised for sale, as 
she alleges, the share which belonged to her husband, but not 
the shares of Dost Muhammad Khan and Amir Muhammad 
Khan in the village of Purwana Mahmudpur. The share of 
Afzal Shah in this village was sold, on the 20th of August, 1903, 
to the plaintiff, and the deposit in respect of the purchase 
money was duly made, and this sale was carried out. With 
this share, we have nothing to do in this appeal. The shares 
* F. A. 29 of 1906. 
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of the other judgment-debtors in this village were put up for 
sale on the 23rd of August, 1903, and were knocked down for 
a sum of Rs, 20,000. Haidar Shah attended at this sale and 
was the highest bidder. He represented that he attended and 
bid at the sale on behalf of the plaintiff. No deposit on 
account of the purchase money was made. Time was allowed 
to Haidar Shah to pay the deposit, but he failed to do so, and 
on the 25th of August, 1903, this share of the property was 
sold for a sum of Rs. 12,500 to the decree-holders, the Bank 
of Upper India. The Bank then claimed to be entitled to 
recover from Musammat Amir Begam, the amount of the 
difference in the sale price of the property, and the price 
offered by Haidar Shah, namely, Rs. 7,500. Musammat Amir 
Begam objected, alleging that Haidar Shah had no authority 
from her to purchase the property in her name. The Bank 
then attached her property in execution, for the purpose of 
raising the amount of their claim, and she thereupon instituted 
the present suit to have it declared that she was not liable to 
pay the deficiency, and that the defendant Bank was not 
entitled to recover that deficiency from her, and that her 
property could not be sold to satisfy the amount. 


The court below held upon the issue as to whether or not 
Mvusammat Amir Begam did give authority to Haidar Shah to 
bid on her behalf, in respect of this share of the property, that 
she had given such authority and dismissed her suit. Hence 
the appeal which is now before us. 

[His Lordship after consideration of the evidence pro- 
ceeded as follows :—] 

Upon the whole we are clearly of opinion that Haidar Shah 
had no authority whatsoever from Musammat Amir Begam 
to purchase the shares of Dost Muhammad Khan and Amir 
Muhammad Khan, and this being so, the plaintiff’s suit ought 
to have been decreed, 

There is a further matter which has occurred to us on the 
hearing of the appeal, and that is this. Under the provisions 
of section 306 of the Code of Civil Procedure, a purchaser is 
required to deposit 25 per cent of the amount of his purchase 
money immediately after he has been declared the purchaser, 
The section provides that in default of such deposit the pro- 
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perty shall be forthwith put up again and sold. It was 
decided by a Bench of this Court in the case of /nitsam Alt v. 
Narain Singh ('), that if a purchaser failed to make the 
deposit required by this section, no sale whatever could be 
held to have taken place. STUART, C. J., in that case held 
that the sale impugned by the appeal was not bad by reason 
of an irregularity in its conduct but that “it was no sale at all, 
inasmuch as the indispensable eonditions of the law, as con- 
tained in section 306 of the Code of Civil Procedure, were not 
fulfilled by the person declared to be the purchaser. The sale 
took place early in the afternoon of 2oth April 1882, and the 
respondent did not pay a deposit of 25 per cent on the 
amount of bis purchase immediately after the declaration that 
he was the purchaser.” Then they say :-—“ In default of such 
deposit the property should have been forthwith put up again 
and sold. The order of the cout below confirming the sale 
was therefore wrong and must be set aside.” This is an 
authority which we are bound to follow. It decides that there 
was in this case no sale, and therefore no resale such as would 
justify the claim of the Bank made under section 293. There 
was in fact no resale within the meaning of that section. 
Therefore upon the merits as well as in view of the provisions 
of section 306, it appears to us that the plaintiff ought to have 
succeeded in her suit. 


We therefore allow the appeal. We set aside the deciee 
of the court below and give a decree to the plaintiff in the 
terms of the relief asked for in the plaint. The defendant 
Bank must pay the costs of this appeal and also the costs in 
the court below. 

(1). [1883] 7. L. R, 5 AIL, 316. 
Appeal decreed. 
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HIMMAT BAHADUR AND ANOTHER 
VErSUS 


BHAWANI KUNWAR AND OTHERS.” 


findu L rw-— Husbands debts —satisfied by a wife in his life-ttine—Volitn- 
tary pryment—Transfer of husbands property after his death. Equity 
—Hability to pay the consideration money—foint family, nature of. 


The existence of debts due by the ancestor at the time of his 
death is a condition precedent to the liability of the heir to pay them. 
When a husband’s debts were paid by a wife in the Ife-time of the 
husband, the payments were voluntary payments and the husbands 
property could not be made liable for those debts after his death. 
A transfer of property foi payment of those debts could not be 
deemed to be a transfer made for payment of his debts. 


During the life-time of N, his wife M paid his debts. After his 
death when she inherited his property she transferred certain pro- 
perty to satisfy those debts, Plaintiffs, the daughter’s sons of N, sued 
to set aside that sale. //e/d, that the plaintiffs were not bound, by the 
sale as the payments by Af were only voluntary, and the property could 
not be made liable for the debts, but the plaintiffs were in equity liable 
to pay the whole consideration money which the transferee had paid. 


Nature and incidents ofa joint Hindu family governed by the 
Mitakshara considered. 


FIRST APPEAL against the decree of Babu Madho Das 
Subordinate Judge of Shahjehanpur. 


Suit for possession of property. 


The facts are fully given in the judgment of KARAMAT 
HUSAIN, J. Shortly they are as follows :—Mulo Kunwar, the 
grand-mother (mother’s mother) of the platntiffs paid certain 
debts due from her husband in his life-time. After his 
death, she inherited his property, and in order to discharge 
those debts, she transferred a portion of it to one Jiwan Sahai 
who transferred it to Bhawani Kunwar and who in her turn 
mortgaged it to him. The plaintiffs, daughter’s sons of Mulo 
Kunwar and sons of a grandson of Jiwan Sahai, brought the 
present suit for possession on the ground that the transfer by 
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CIVIL, Mulo Kunwar was not for necessity. The court below 
1908. dismissed the claim. 
HIMMAT Plaintiffs appealed. 
BAHADUR ; 
v. G. W. Dillon (with him Sundarlal and Motilal Nehru), for 
ert the appellants, submitted that the payments made by Mulo 


Kunwar were made in the life-time of her husband. They 
were therefore voluntary payments and consequently the trans- 
fer made by Mulo was not for a valid necessity and was not 
binding on the plaintiffs. It-was further submitted that the 
plaintiffs were entitled to one-eighth as members of joint 
family of which Jiwan Sahai was the head, and if they were 
liable at all, they were only liable to the extent of the eighth 
of the consideration money. 


Abdul Majid (with him Ser Walter Colvin and B. £E.. 
O'Conor), for the respondents submitted that the debts incurred 
by Nitanand were duly paid by his wife, Mulo Kunwar. 
There was no evidence that she paid the money as a mere 
gratuitous payment and that she had no intention to get it back 
from her husband. Such being the case when Mulo Kunwar had 
to return the money to her creditors, she had power to 
transfer the estate of her husband, and that amounted to legal 
necessity according to Hindu Law. Further, the plaintiffs 
along with Jiwan Sahai and others formed members of a 
Joint Hindu family. The money paid by the defendant, 
having come into the joint funds, plaintiffs and other members 
of the family benefited by it. They were liable to pay the 
whole consideration money before they could get the property. 
In a joint family, no member of such family could say what 
his share in the property was. He cited. 


Hasmat Rai v. Sundar Das, [1885] I. L. R., 11 Cal., 396. 


The following judgments were delivered. 


P IES KARAMAT HUSAIN, J.—Before stating the facts of the case 
Husain, j. I set forth the following pedigree. It will show the relation 
of the parties to the suit, with the exception of Musammat 
Bhawani Kunwar who is a transferee of Jiwan Sahai under 
the sale deed of the gth February 1892. The suit was 
“instituted ón thé 14th Décember 1904. 
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The facts which have led up to this appeal are as follows :— 


One Malik Muhammad Ali Khan obtained two decrees 
against Ishri Parshad and his brother Khemanand. One was 
dated the 17th August, 1822, for Rs. 23,348-3-0 and the other 
was dated the zoth August, 1822, for Rs. 17,800. These dec- 
rees were put in execution from time to time and a sum larger 
than that which was actually due was realised under them. 
A suit then was instituted for the ascertainment of the excess 
and the High Court in 1896 fixed it at Rs. 41,600. Soon after 
the amount of the excess had been fixed the heirs of Ishri 
Parshad and Khemanand started proceedings to recover it 
from the property of Husaini Begam a daughter of Malik 
Muhammad Ali Khan. The village Parewa belonging to her 
was attached and sold on the 20th September, 1877. One 
Nur Ahmad purchased it for Rs. 52,000. Babu Ram Sarup 
who had purchased the rights and interests of two of the four 
sons of Khemanand realised on the 27th and 28th November, 
1877, Rs. 49,107 out of the sale proceeds of Parewa, and depo- 
sited the same with Jadon Rai and Baldeo Parshad. Out of 
the sum so deposited Musammat Mylo Kunwar withdrew 
sums amounting to Rs. 21,475 by instalments. Out of the 
money so received she applied Rs. 17,612 to the payment of 
the debts due by her husband Nitanand in his life time. 


The sale of Parewa in a suit brought by one Altaf Ali 
Khan was set aside on the 30th January, 1878, and on the 
sale being set aside Nur Ahmad on the 12th December, 1878, 
applied for the return of his purchase-money and his applica- 
tion was granted on the 20th December, 1878. He proceeded 
against the property which Musammat Mulo had inherited 
from her father and her husband. She sued Nur Ahmad for 
a declaration that she was not liable to refund the entire sum 
realised by Ram Sarup. The High Court on the 25th Nov- 
ember, 1878, held that she as an heir of Ishri Parshad was 
liable to pay the entire amount. Nur Ahmad realised por- 
tions of his claim and a balance of Rs. 21,815-6-6 remained 
due to him. This is the balance for which according to the’ 
allegations in paragraph 15 of the plaint the heirs of Khema- 
nand alone were liable. Jiwan Sahai paid this balance at the 
instance of Musammat Mulo Kunwar to Aziz Ahmad and 
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Zamir Ahmad sons of Nur Ahmad for the discharge of the 
money due to their father. The money was paid out of the 
proceeds of the sale of the property which was sold by Jiwan 
Sahai to the sons of Nur Ahmad on the 4th of May, 1885. 


In order to pay the cebt due to Jiwan Sahai Musammat 
Mulo Kunwar sold to him, on the 30th September, 1890, for 
Rs. 17,665 the property in suit which she had inherited from 
her husband. As Musammat Saraswati mother of the plain- 
tiffs was recorded in the revenue papers as owner of the pro- 
perty in dispute she also joined her mother in selling the 
property to Jiwan Sahai. On the oth February, 1892, Jiwan 
Sahai and Banke Bihari Lal a co-sharer in the village, sold the 
entire 20 biswas of the village Yusufpur and 13 biswas 6 bis- 
wansis 6 kachwansis and 15 nanwasis in the village of Deora 
Shaikhpur to Bhawani Kunwar for Rs. 30,000. The property 
sold included the property in dispute and the share of Jiwan 
Sahai in the sale proceeds was Rs. 17,400. Besides selling 
the property in dispute to Bhawani Kunwar, Jiwan Sahai 
executed an agreement on the 9th February. 1892, in which 
he covenanted that in the event of the plaintiffs recovering 
the property from her she would be entitled to recover the 
price paid by her from certain immoveable property of his 
which was specified in the agreement. 


As Bhawani Kunwar could not pay the whole price of the 
property so purchased by her she hypothecated it in favour of 
Jiwan Sahai by way of security under a deed of the 1rth 
February, 1892. She from time to time paid portions of the 
mortgage debt with interest. After the death of Jiwan Sahai 
she deposited the balance of the mortgage debt że., a sum of 
Rs. 5 466-10-3 in Court for payment to the representatives of 
Jiwan Sahat. 


Indar Sahai and others applied on the 27th July, 1899, 
for payment to them of the money so deposited but their 
application was refused. On the 19th March, 1902, another 
application for payment was made by them but it was also 
unsuccessfnl, The case of the plaintiffs with reference to the 
facts stated above is that they are the heirs of their maternal 
grand-father Nitanand; that the sale of the property left 
by Nitanand was made by Mulo Kunwar without legal 
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necessity and was ‘therefore void as against them and that 
they are entitled to a decree for proprietary possession there- 
of. They also allege that for the payment of Rs. 21,815-6 6 
the heirs of Khemanand alone were liable. Bhawani Kunwar 
in her defence pleaded that the heirs of Jiwan Sahai were 
necessary parties to the suit, that the suit was barred by 
limitation, that the plaintiffs were estopped from questioning 
the sale carried out by Jiwan Sahai, that the debts due by 
Nitanand were paid out of the sale proceeds of Parewa and 
that it was the duty of Mulo Kunwar and Saraswati to sell 
the property of Nitariand to discharge his debts; that the 
sale of the 30th September 1890 is binding upon the plain- 
tiffs; that the plaintaiffs and Jiwan Sahai were members of a 
Joint Hindu family and as such were benefited to the extent 
of the funds rzalized by the sale effected by Jiwan Sahai and 
that the plaintiffs are therefore bound by that sale. 


The learned Subordinate Judge framed the following . 
issues :— 
1. Is the plaintiffs’ suit barred by limitation ? 


2. Isthe suit barred by section 115 of the Indian Evi- 
dence Act? 

3. Was the estate of Khemanand alone liable for the 
sum of Rs. 21,815-6-6 paid by Musammat Mulo Kunwar 
through Jiwan Sahai for the discharge of Nur Ahmad’s decree 
or was Ishri Parshad’s estate also liable for it ? 


4. Were any debts of Nitanand, and if any, of what 
amount, repaid out of the money forming the consideration 
for the sale-deed of 30th September 1899 executed by Mulo 
Kunwar in favour of Jiwan Sahai. and what effect has this 
fact on the alienation of Nitanand’s property which is the 
subject matter of the suit? What are the plaintiffs’ liabili- 
ties under the deed ? 

5. Arethe plaintiffs bound by the transfer made by 
Jiwan Sahai to Bhawani Kunwar because he was their (great) 
grandfather ? , 

6. Were Jiwan Sahai and the plaintiffs members of an 
undivided Hindu family, and what effect has this fact on the 
suit ? 
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7. Is Indar Sahai a necessary party to the suit. Did 
Jiwan Sahai transfer the property to Bhawani Kunwar in 
good faith ? 


Regarding the 7th issue the learned Subordinate Judge 
says “Indar Sahai has subsequently been madea party to 
the suit. He denies his connection with the suit and cor- 
rectness of the plaintiffs’ claim.” His finding on the first 
issue was that the suit was not barred by limitation inasmuch 
as the alienation sought to be set aside had been made dur- 
ing the minority of the plaintiffs and as the suit was institut- 
ed within three years of their attaining majority. On the 
second issue he found that the plaintiffs were not estopped 
as they were not parties to the applications of the 27th July, 
1899, and the 19th March, 1902, relied on by the defendant. 
On the 3rd issue he found that under the decree of the High 
Court dated the 25th November, 1884, the estate of Ishri 
Parshad was liable for Rs. 21,815-6-6. On the 4th issue he 
came to the conclusion that although the debts due by 
Nitanand were paid off by Mulo Kunwar from her share in 
the sale proceeds of Parewa yet the plaintiffs were bound by 
the sale. The learned Subordinate Judge, on the findings 
already stated, dismissed the plaintiffs’ claim without trying 
issues § and 6. The plaintiffs then preferred this appeal to 
this Court. The grounds urged in appeal are to the effect 
that the voluntary payments made by Mulo Kunwar in the 
life-time of her husband towards the discharge of debts due 
by him did not entitle her after his death to transfer his pro- 
perty and that the plaintiffs are not bound by the sale effect- 
ed by her. It was also urged on the plaintiffs’ behalf that 
they were entitled in any event toa decree for the recovery 
of the property in suit on payment of such sum of money as 
the court should consider them liable to pay. 


The appeal came on for hearing on the 11th December, 
1907 and the following three issues were referred by this 
Court under section 566 of the Code of Civil Procedure for 
trial to the court below :— 


1, At the date of the sale to Musammat Bhawani Kun- 
war and the receipt of the purchase money were the plaintiffs 
and Jiwan Sahai members of a joint Hindu family ? 

XLY] 
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2. Ifthe family was not joint at that time, or had ceased 
to be joint since that time, to what share of the joint estate 
did the plaintiffs become entitled on separation ? 


3. Did the plaintiffs receive any, and if so, what benefit 
from the puichase made by Musammat Bhawani Kunwar 


from Jiwan Sahai? 


On the first issue the learned Subordinate Judge found 
that the plaintiffs and Jiwan Sahai were joint on the date of 
the sale to Bhawani Kunwar and the receipt of the purchase 
money. No objection has been taken to this finding. His 

efinding on the second issue was that according to the plain- 

tiffs, separation took place in 1894 among all the members of 
the family while according to the defendant Indar Sahai alone 
separated in 1897 and that plaintiffs became entitled to 3 
share in the joint estate on separation. On the 3rd issue the 
learned Subordinate Judge found that the plaintiffs were to be 
presumed to be benefited to the extent of 34 of the sale con- 
sideration of Rs. 17,409, ze, Rs. 2,175. Objections were takeh 
to the above findings to the effect that as the price was re- 
ceived while the family was joint it was not correct to say that 
the plaintiffs were benefited to the extent of oneteighth of the 
price only. 

At the hearing of the appeal on the return of the findings 
two points were urged on behalf of the appellants, First it 
was urged that as the payments which were made by Mulo 
Kunwar were made in the life-time of her husband they could 
not come within the meaning of the term “ debt” for the dis- 
charge of which his widow could lawfully sell the property 
she had inherited from him. Secondly it was contended that 
as the plaintiffs on separation were benefited to the extent of 
Yth of the price they were entitled to recover the property in 
dispute on the payment of Rs, 2,175. The first contention in 
my opinion is well founded. The obligation to pay the debt 
of a person whose estate is taken by another person rests, as 
Mr. Mayne puts it, “ upon the broad equity that he who takes 
the benefit should take the burthen also.” [Mayne on Hindu 
Law section 327 p. 423, seventh Ed.] The existence of debts due 
by the ancestor at the time of his death is therefore a condition 
precedent to the liability of the heirto pay them. If-there 
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are no debts due by the deceased his heir has no burthen to 
take. In the case before us certain debt» incurred by Nita- 
nand were n> doubt paid off by his wife but they were paid 
in his life-time. In the absence of any evidence to prove the 
contrary those paymants must be presumed to have been 
voluntary payments and the presumption gains much strength 
from the relationship of husband and wife in which the parties 
stood to each other. Such being the case the property which 
Mulo Kunwar inherited from her husband Nitanand céuld 
not be made liable for the debts which had no existence at 
his death and the transfer of such property by her could not 
be deemed to be a transfer made for the payment of his debts. 
The plaintiffs therefore could nət be bound by the sale deed 
execute | by Mulo Kun var on the 30th September, 1890. 


For the decision of the second point z.e, the ‘right of the 
plaintiffs to recover th2 property in dispute on payment of 
Rs. 2,175, itis to be borne in mind that Bhawani Kunwar is 
in possession of that property; that Jiwan who presumably 
was the manager of the joint Hindu family soll it for the 
benefit of the family with an undertaking to make good any 
loss which Bhawani Kunwar mignt sustain if she were dis- 
possessed of itin a suit by the plaintiffs; that the plaintiffs 
were joint with Jiwan Sahai at the time of the sale and the 
receipt of the purchase money, and that this purchase money 
wa; brought into the comm} purse of the joint Hindu family 
for the benefit of the family. In addition to the above facts 
two traits of a joint Hindu family governed by the Mitakshara 
are also to be borne in mind. They are the wasly of jurtsite 
existence in dealings with third persons and the unity of the 
ownership of the joint property by the members of the joint 
family. That these traits are to be found in such a joint family 
will appear from the following remarks. “The term joint in 
the expression joint Hindu family has been borrowed from 
the language of English property law” (K. K. Bhattacharyya 
Joint Hindu Family, page 51 Ed., of 1885). It is not only the 
term joint which has been borrowed from the English law, 
but several incidents of joint tenancy have also been imported 
into the law governing a joint Hindu family. “ As soon as 
it was observed that there was a very tangible analogy 
between Hindu co-parceners and English joint tenants it was 
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inevitable that incidents of English joint tenancy should have 
been extended to the legal position of the Hindu co-parceners, 
at least in cases where such extension did not run counter to 
anything to be found in the original texts. We must re- 
member that the Judges who did this had no other course 
left open to them; for they were familiar with the law of 
English Joint Tenancy; they saw nothing in the original 
texts, or in the translations, to guide them in the particular 
instances : certainly the most reasonable course for them was, 
avowedly or not, to take advantage of that other law they 
were familiar with, supported as this course was with the 
analogy already adverted to” (K. K. Bhattacharyya, Joint 
Hindu Family, pp. 54, 55, Ed. of 1885). Out of the incidents of 
the joint tenancy which have been introduced into the law of 
the joint Hindu family | am here concerned with two. The 
first is that all the joint tenants as regards strangers are deemed 
for juristic purposes as one single individual. “A gift of 
lands to two or more persons in joint tenancy is such a gift 
as imparts to them, with respect to all other persons than them- 
selves the properties of one single owner ” (Williams on Real 
Property, page 133, 19th Ed.). “ Being regarded with respect 
to other persons as but one individual their estate will neces- 
sarily continue as long as the longer liver of them exits,” (Wil- 
liams on Real Property, page 133, 18th Ed :). “ Joint tenancy, as 
its name bespeaks, is essentially a joint interest. Whatever may 
be their rights as between themselves as regards strangers all 
the holders of an estate in joint tenancy are regarded but as a 
single individual. It results from this principle, that, so long 
as there remains any participant of the joint ownership so 
long does the estate continue and therefore, in case of the 
death of one or more it will survive to the remainder” (Goodeve, 
Real Property, 239, 2nd Ed.}. “ The joint tenants areas regards 
third persons considered to be one single owner” (Shephard 
and Brown on T. P. Act. 145, 6th Ed :) This unity of juristic 
existence finds its place in the law of the joint Hindu family as 
appears from the following passage:—“This old law laid down 
by the original texts prohibiting the members from recipro- 
cally bearing testimony, or becoming sureties or giving or 
accepting presents seems to be founded upon the principle that 
all the members together constitute a single entity in the eye 
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of law.” (K. K. Bhattacharyya Joint Hindu Family, 203, Ed. of 
1885), Sir V. Bhashyam Ayyangar in Sundrasanamam v. Na- 
rasınbulu(!) remarks :—“ But so long as a family remains an un- 
divided unit two or more members thereof whether they be 
members of different branches or of one and the same branch of 
the family can have no legal existence as a separate independ- 
ent unit, but if they comprise all the members of a branch they 
can form a distinct and separate corporate unit within the 
larger corporate unit and hold property as such”. The 
second trait te, the unity of the ownership of the joint 
property by the members of a joint Hindu family under the 
Mitakshara has been explained by their Lordships of the Privy 
Council in Appovier v. Rama Subbaiyan (#7) as follows :— 
“ According to the true notion of an undiyided family in Hindu 
Law no individual member of that family, whilst it remains 
undivided can predicate of the joint and undivided property 
that he, that particular member, has a certain definite share. 
No individual member of an undivided family could go to the 
place of the receipt of rents, and claim to take from the 
collector or bailiff of the rents a certain definite share. The 
proceeds of the undivided property must be brought according 
to the theory of an undivided family to the common chest or 
purse, and then dealt with according to the mode of enjoy- 
ment of the members of an undivided family. But when the 
members of an undivided family agree among themselves 
with regard to particular property, that it shall thenceforth be 
the subject of ownership in certain defined shares then the 
character of an undivided property and joint énjoyment is 
taken away from the subject matter so agreed to be dealt with ; 
and in the estate each member has thenceforth a definite and 
certain share which he may claim a right to receive and enjoy 
in severalty although the property itself has not been actually 
severed and divided ”. 


Now I have to consider certain consequences of the two ` 


unities already mentioned. Acorollary of the unity of ownership 
is that the plaintiffs can not be’deemed to have been benefited 
to the extent of 14 of the sale consideration. The fact that at 
a subsequent separation they got one-eighth of the joint pro- 
(1) [1908] I. L. R. 25 Mad., 149 at 155. 
(2) 11 M. L A., 75. 
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perty can not be a measure of the benefit received by them 
at a former time when they were joint. The above corollary 
settles the question of the quantum of the liability of the 
plaintiffs, for if their benefit in the sale consideration is not a 
determinate share their liability cannot be for a proportionate 
share of it. This leads me to cọnsider whether they are or are 
not liable to refund the sale consideration at all. Having 
regard to a corollary of the unity of juristic existence in 
dealings with third persons all the members who formed this 
joint Hindu family at the receipt of the price of the property 
sold to Bhawani Kunwar are jointly liable for the whole of 
it. If the sale in her favour is set aside she is entitled to a 
refund of the whole price paid by her and she can recover 
it from one of the members who constituted the joint Hindu 
family at the time of its receipt as well as from the entire 
group. The plaintiffs as heirs of Nitanand are entitled to 
have the sale of his property to Jiwan Sahai set aside ; but as 
members of a joint Hindu family, for the common benefit of 
which the whole consideration of the sale by Jiwan Sahai was 
brought into the common purse of the family, are liable to re- 
fund the whole of it to Bhawani Kunwar. They cannot say 
that on a subsequent partition they got 4% of the family 
property only and therefore have a right to recover the pro- 
perty on payment of % of the purchase money. That share 
was their right on partition with reference to the other mem- 
bers of the joint family, but the liability as regards Bhawani 
Kunwar is a single liability to return the whole of the purchase 
money paid by her. The case of Hasmat Rat v. Sundar Das, 
(1) though not on all fours with the present case favours the 
view taken by me. According to that case if the sale to 
Bhawani Kunwar were set aside the whole of the purchase 
money would be a debt of Jiwan Sahai and unless his sons 
showed that it had been contracted for immoral purposes men- 
tioned in the Hindu Shastras the whole of the joint*family 
property would be liable for it and the sons could not 
recover the whole or any portion of the property sold without 
refunding the whole of the purchase money. For the above 
reasons I hold that the plaintiffs are entitled to recover the 
property in dispute from Bhawani Kunwar on the payment 
(1) [1885] I. L. R, 311 Cal, p 396. 
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of Rs, 17,400. I would therefore allow the appeal set aside the 
decree of the court below and give the plaintiffs a decree for 
possession of the property in suit provided that they cleposit 
into court for payment to Musst. Bhawani Kunwar defendant 
No. I a sum of Rs. 17,400 (seventeen thousand and four 
hundred) on or before the 1st November, 1908. If they fail to 
deposit the said sum of Rs. 17,400 their suit shall stand 
dismissed with costs in both courts including fees in this Court 
on the higher scale. ‘The plaintiffs will be entitled to mesne 
profits from the date of deposit into court to the date of 
delivery of actual possession to them of the property in suit. 


STANLEY, C. J., | agree with my learned colleague in 
the conclusion at which he has arrived. The questions 
involved in the appeal present some difficulty particularly 
, the question whether the plaintiffs appellants could be put 
under terms to pay the amount of the purchase money paid 
by Musammat Bhawam Kunwar to Jiwan Sabai or any part 
of that sum asa condition precedent to the recovery of the 
property claimed. It appears to me however, in agreement 
with my learned brother, that we cannot say that the benefit of 
the payment made to Jiwan Sahai, who was the head of 
the joint family of which the plaintiffs were members at 
the time, can be now sub-divided so as to enable us to say that 
the plaintiffs only partially enjoyed the benefit. Under all 
the circumstances I think that if the plaintiffs are to recover 
the property, they are in equity bound te pay the amount of 
the moneys received by the head of their family when it was 
joint, that is, the sum of Rs, 17,400, It may be that the 
plaintiffs if they paid this amount will be entitled to recover 
contribution from the other members of the family. This 
question however is not before us. [I concur in the order 
proposed. 

By THE COURT.— The appeal is allowed, the decree of the 
court below set aside and a decree for possession of the 
property in, dispute given to the plaintiffs, provided that 
they deposit in court for payment to Musammat Bhawani 
Kunwar, the defendant No. 1, a sum of Rs. 17,400 on or 
before the 1st of November, 1908. On payment by the 
plaintiffs of the aforesaid sum, they will be entitled to the 
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STANLEY, C.J. Partition Act (IV of 1893), section g—“ undivided famsly’, meaning of— 
BANERJI, J. whether applicable to Mahontedans. 
AIKMAN, J. 


Mahomedans are not excluded from the benefit of section 4 of 
the Partition Act (IV of 1893). The object of that section explained. 


Perhsad v. Bankey Lal, 9 Oudh cases 158 followed, Hashmat Ali v. 
Muhammad Umar, 1. L. R., 29 AIL, 308, overruled. 
APPEAL against the decree of Babu Prag Das, Subordinate 
Judge of Cawnpore. ) 
Suit for partition. 


The facts appear from the following order of reference to 
the Full Bench which was made by STANLEY, C, J. and 
BuRKITT, J.—The only question now remaining for deter- 
mination in this appeal is one as to the true construction 
of section 4 of the Partition Act, IV of 1893. The suit is 
one for partition of property situate in Cawnpore, which consists 
of an enclosed area on which stands an Imambara and also a 
dwelling-house known as Mahal Sarai. The property, it is 
said, formerly belonged to members of the family of the 
Nawab Wazir of Oudh. The shares of three members of the 
family were purchased at three auction sales by a Hindu 
gentleman, the plaintiff in the suit, who now seeks to have 
the property partitioned. The defendant Nawab Sultan 
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Begam in her written statement offers, if the court think that 
the suit is not barred by limitation and that the plaintiff 
is entitled to have the property partitioned, to pay to the 
plaintiff under provisions of section 4 of the Partition Act, 
the value of the share of the property to which he is entitled. 
On the part of the respondent it is contended that section 4 
has no application to Muhammadans, but only to an undivi- 
ded Hindu family or a family governed by the Hindu law of 
succession, and relies upon the words in this section “ undivi- 
ded family” as establishing this. Apparently he asks us to 
introduce the word “Hindu” before the word “family.” In 
the case of Hasmat Alt v. Muhammad Umar, (!) this ques- 
tion came before a Bench of this Court, but the respondents 
were not represented before the Court. The Court with 
regret held that section 4 did not apply, except in the case 
of an undivided Hindu family, and that a Muhammadan could 
not obtain the benefit of that section. We have serious mis- 
givings as to the correctness of this decision. In a case which 
came before the Judicial Commissioner of Oudh and is report- 
ed in g Oudh Cases, 156, the Acting Judicial Commissioner 
held that the words ‘undivided family’ must be so interpreted 
as to include every family, whether it be a Hindu family or 
otherwise, and one which is undivided gwdé the particular 
dwelling house, and the words ‘dwelling house’ must be inter- 
preted to mean not only the house in which the members 
of an undivided family actually live, but also a house which 
belongs to the family and in which other members of that 
family have a right to live if they feel so inclined to do.” In 
view of the importance of the question we think that the 
issue should be referred to a larger Bench for determination, 
namely, whether ornot Muhammadans are excluded from the 
benefit of section 4 of the Partition Act. We refer the matter 
to the Chief Justice for the appointment of a larger Bench. 


The question referred was then argued before a Bench of 
three Judges. The arguments and cases cited appear from 
the judgments. 


B. E. O'Conor (with him Abdul Raoof and ea) Lal), 


for the appellants. 
Sundertal, (with him Mots Lai Nehru), for the respondents.” 
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The following judgments were delivered. 


STANLEY, C. J.—The question which has been referred to 
us for determination in this case is whether or not Muhammad- 
ans are excluded from the benefit of section 4 of the Partition 
Act, No. IV of 1893. This section prescribes that where 
a share of a dwelling-house belonging to an undivided family 
has been transferred to a person who is not a member of such 
family and such transferee sues for partition, the Court shall, if 
any member of the family being a share-holder shall under- 
take to buy the share of such transferee, make a valuation of 
such share in such manner as it thinks fit and direct the sale of 
such share to such share-holder. It is contended on the one 
hand that the words “undivided family” as used in this section 
mean a joint family and are confined to Hindus or to Muham- 
madans who have adopted the Hindu rule as to joint family 
property. On the other hand the contention is that the 
expression is of general application and means a family, 
whether Hindu, Muhammadan, Christian, ef cetera,possessed 
of a dwelling-house which has not been divided or partitioned 
among the members of the family. The Act purports to be 
a general Act extending to the whole of British India, and 
admittedly sections 2 and 3 apply to Muhammadans as well 
as to Hindus. Section 2 enables the Court in a suit for 
partition, in a case in which a division of property cannot 
reasonably or conveniently be made and in which a sale and 
distribution of the proceeds would be more beneficial for all 
the share-holders; on the request of share-holders interested 
individually or collectively to the extent of a moiety or. 
upwards, to direct a sale of the property. The succeeding 
section empowers the Court, in a case coming within the 
previous section, if any share-holder applies for leave to 
buy at a valuation the share or shares of the party or parties 
asking for a sale, to order a valuation of the share or shares 
and to offer the same to such share-holder at the price so 
ascertained. Then follows the fourth section, and in it we 
find nothing to indicate that it was intended to apply to any 
limited class of the community. The words “undivided 
family ” as used in this section appear to be borrowed from 
section 44 of the Transfer of Property Act. The last clause 
of that section prescribes that where the transferee of a share 
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of a dwelling-house belonging to an undivided family is not a 
member of the family, nothing in this section shall be deem- 
ed to entitle him to joint possession or other common or 
part enjoyment of the dwelling-house. This provision of the 
statute is clearly of general application, and the effect of it is 
to compel the transferee of a share of a dwelling-house belong- 
ing to an undivided family, who is a stranger to the family, 
to enforce his rights in regard to such share by partition. 
There appears to me to be no reason why the words “ undivid- 
ed family” as used in section 4 of the Partition Act, should 
have a narrower meaning than they have in section 44 of the 
Transfer of Property Act. If the Legislature intended that 
section 4 should have limited operation, we should expect to 
find some indication of this in the language of the section. 
For example, instead of the words “ undivided family ” the 
expression “undivided Hindu family” or “joint family” 
might have been used. 


The question came before a Bench of this Court in the case 
of Hashmat Alt v. Muhanunad Umar (') which was a second 
appeal. The respondent to it was not represented. Our 
brothers Knox and Richards in that case held on the analogy 
of the Full Bench ruling in Amme Raham v. Zia Ahinaa (2) 
that section 4 did not apply to a Muhammadan family, but 
they did so with some regret. 


In Amme Raham v, Zia Ahmad (°) it was held that the 
words “joint family property ” in Art. 127 of Schedule II of 
the Limitation Act mean the property of a joint family. In 
that case the word “joint” which has a settled and well] defin- 
ed meaning is used, and it is in no sense ambiguous. It 
could not be used as descriptive of property held in common. 
I fail to discover that there is any analogy between the two 
cases. : 

It seems to me that the object of the section, as was point- 
ed out by Mr. Wells, Judicial Commissioner, in the case of 
Kalka Pershad v. Bankey Lal (°?) is to prevent a transferee of 
a member of a family who is an outsider from forcing his way 
into a dwelling-house in which other members of his transferor’s 
family have a right to live, and that the words “undivided 
(1) [1907] I. L. R., 29 All, 308 ©. (2) [1890] 1 L R. 13 All, 282, 

(3) 9 Oudh Cases., 158 
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family ” must be taken to mean “undivided gud the dwelling- 
house in question and to be a family which owns the house but 
has not divided it.” It has been pointed out to us that the 
Partition Act has been extended to Upper Burma under the 
Upper Burma Laws Act, No. XIII of 1895. No part of the 
Act merely but the whole Act has been so extended. If 
section 4 was intended by the Legislature to apply to Hindus 
only or persons who have adopted the Hindu rule of joint 
family property, it is unlikely that it would have so extenced 
section 4 in view of the fact that there are very few Hindus 
in Upper Burma. 

For these reasons I would reply to the question referred 
to usthat Muhammadans are not excluded from the benefit of 
the section in question. 

BANERJI, J.—I agree and have nothing to add. 

AIKMAN, ].—I also concur in the judgment of the learned 
Chief Justice. 

BY THE COURT,.—The answer of the Court is that Muham- 
madans are not excluded from the benefit of section 4 of the 
Partition Act, No. LV of 1893. 

The case coming on before STANLEY, C. J., and BANERJI, 
J., the following judgment was delivered by 


BANERJI, J.—All the pleas taken in the memorandum of 
appeal in this case were abandoned and the only contention 
pressed on behalf of the appellants was that section 4 of the 
Partition Act applied. The Full Bench has now held that, 
that section applies to Mahomedans and therefore it was 
applicable in the present case. The result is that we allow 
the appeal, set aside the decree of the court below and remand 
the case to that court with directions to re-admit it under its 
original number in the register, and carry cut the provisions 
of section 4 of the Partition Act. Having regard to the 
circumstances of the case, we direct that the plaintiff, respon- 
dent will have half his costs of this appeal including fees on 
the higher scale. 

Appeal allowed. 
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JANKI DAS 
` VERSUS 
KING EMPEROR.* 
Code of Criminal Procedure Act (V of 1908), section §50-—LE.xctse officer 
ordering prosecution—Itrial by him as magistrate. 
Section 556 of the Code of Criminal Procedure does not preclude 
a magistrate from tying a case under section 52 of the Excise Act 
in which the prosecution was ordered by him as an Excise officer. 
Reference by H. Dupernex Esq., Sessions Judge of Saha- 
ranpur, with a recommendation that an order passed by M. A. 
G. P. Pullan Esqr., Magistrate ist class of Saharanpur be set 
aside. 


The material facts appear from the judgment. 
The parties were not represented. 
The following judgment was delivered by 


KwNox, J.—Janki Das, a licensee ofa liquor shop for the 
retail sale of liquor at Sheitkhipur, was ordered by the 
Excise Officer to change the site of his shop. He disobeyed 
the order, was tried by the Excise Officer, who was also a 
Magistrate of the District, and under section 52 of Act 
No. XII of 1896 was convicted and fined for disobedience 
of the order. The learned Sessions Judge of Saharanpur has 
referred the case to this Court with a recommendation that 
the trial and fine should be set aside on the ground that 
section 556 of the Code of Criminal Procedure precluded 
the Excise Officer from trying the case. The learned Magis- 
trate defends his position and points out that the precedent 
In re Ganeshi (1) which was a Full Bench decision of this 
Court, supports his action. So far the learned Magistrate is 
undoubtedly right. Since that decision, however, was given 
the Code of 1898 was enacted, and the terms of section 556 
were considerably amplified. Further, an illustration was 
attached to that section which might at first sight seem to be 
intended by the Legislature as setting aside the decision 
arrived at by the Full Bench in 1892. But upon closer exa- 

(r) [1893] L L. R, 15 AlL, 192. 
* Criminal Reference No. 107 of 1908. 
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mination it will be found that the illustration attached to 
section 556 is the case of a Collector directing the prosecution 
of an offender for a breach of the excise laws ; according to 
the illustration such Collector is disqualified from trying 
such acase. The Collector and the Excise Officer in a dis- 
trict are two different persons, and it is a sound rule of law 
that no illustration should be pushed further than its words 
warrant. I have carefully examined the words of section 556 
of the new Code to see whether the amplifying words intro- 
duced into it at all affect the pronouncement of this Court in 
1892. I cannot find that they in any way affect it. I there- 
fore see no reason to interfere and direct that the record be 


returned. 
Record returned, 


NANNHI JAN 
Versus 
BHURI AND ANOTHER.” 
Code of Civil Procedure (Act XIV of 1882), section 253—surt under— 
burden of proof. Í 


When an objection preferred under section 278 of the Code of 
Civil Procedure is disallowed and the objector institutes a suit, he is 
bound to lay some evidence to satisfy the court that the document 
under which he claims represents a dond Jide and genuine transaction 
and the burden does not lie upon the defendant in the first instance 
to give evidence in proof of the fraudulent and collusive nature of 
such document. Tuishi Rat v. Ram Das, A.W.N., 1887 p. 71; Afzal 
Begam v. Muhanunad Obatdat-ullah A. W. N., 1899 p. 220, Ramnath 
v. Bindraban, I. L. R, 18 Al, 369; Govind Atmaram vw. Santai, 
I. L. R, 12 Bom., 270; Suba Bibi v. Balgobind, 1. LOR., 8 AIL, 178, 
referred to, 

SECOND APPEAL against the decree of Louis Stuart, Esq., 
District Judge of Meerut, reversing a decree of H. David Esq., 
Subordinate Judge. 

Suit for a declaration of right. 


The material facts appear from the judgment. 
J-N. Chaudri (with him Ghulam Mujtaba), for the appellant. 
* S. A. 557 of 1907. 
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Muhammad Ishaq, for the respondents. 
The judgment of the Court was delivered by 


STANLEY, C. J.,—This appeal arises under the following 
circumstances, The defendant Karam Ali Khan had two 
wives, namely, Musammat Bhuri and Musammat Nannhi 
Jan. Musammat Nannhi Jan, on the 4th of August, 1905, insti- 
tuted a suit against her husband, for the recovery of her 
dower, and on the 24th of November, 1905, obtained a decree. 
On the 2nd of August, 1905, that is, two days before the 
institution of Nannhi Jan’s suit, Karam Ali Khan transferred 
to his wife Musammat Bhuri certain property ostensibly 
in satisfaction of a portion of her dower debt. Musammat 
Nannhi Jan proceeded to execute her decree and attached the 
property which was transferred to Musammat Bhuri. There- 
upon Musammat Bhuri filed an objection, but her objection 
was disallowed, and thereupon she instituted the suit out of 
` which this appeal has arisen under section 283 of the Code of 
Civil Procedure. 


The first court dismissed the suit, but upon appeal the 
learned District Judge reversed the decision of the court below 
and decreed the plaintiff’s claim. 

The main question which has been discussed .before us is 
whether or not the learned District Judge rightly laid the 
burden of proof on the defendant Musammat Nannhi Jan. 
According to his judgment he found, in agreement with the 
court below, that the oral evidence was valueless, and held 
that the decision of the case turned on the amourt of value 
to be placed upon the deed of sale in favour of Musammat 
Bhuri. Then he says: “The burden of proof was upon the 
defendant respondent Musamimat Nannhi Jan to prove that 
the deed had been executed fictitiously and collusively. She 
did absolutely nothing to satisfy this burden.” And later on he 
observes: —‘Musammat Nannhi Jan having absolutely failed 
to discharge the burden of proof on her to show that the sale 
deed was executed fraudulently, fictitiously and collusively. 
I find that the deed of sale in question is a genuine document”? 
It is contended that the learned District Judge regarded the 
case from an entirely wrong standpoint and that the trial of 
the case was wholly unsatisfactory. The important fact to 
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bear in mind is that Musammat Bhuri filed an objection to the 
attachment and to the sale of the property which had been 
transferted to her and that her objection had been disallowed. 
In consequence of this-it was necessary for her to institute the 
suit. It appears to us to be well settled, so far at all events 
as this court is concerned that a plaintiff coming into court 
under such circumstances is bound to lay before the court 
some evidence to satisfy the court that the document under 
which she claims represents a bonă fide and genuine transac- 
tion, and that the burden does not lie upon the defendant in 
the first instance to give evidence in proof of the fraudulent 
and collusive nature of such document. The learned District 
Judge appears to us to have laid the burden of proof upon the 
wrong party. Inthe case of Tulshi Rai v. Ram Das (*) 
Straight and Tyrrell, JJ., held that under similar circum- 


stances the burden rested upon the plaintiffs who were 


impeaching the disallowance of their objection filed.in the 
execution department to establish by clear and satisfactory 
proof that the property attached was their property at the 
date of the attachment and not the property of the judgment- 
debtor. This decision was followed in Afsal Begam v. 
Muhammad Obatdat-ullah Khan. (°) and also in the case of 
Ram Nath v. Bindra Ban (3). It also has the support of 
the case of Govind Atmaram v. Santat (*) which is a case on 
al] fours with the case before us. In that case Sargent, Ç. J. 
observes '——“ The defendant had obtained an order maintain- 
ing his attachment, and it was incumbent upon the plaintiff 
who impugns that order by the present suit to prove her 
case. For this purpose it would be necessary for the plaintiff 
to prove the payment of the purchase money and that she 
had been since in possession.” These cases establish the 
proposition that a party intervening, as the plaintiff did in 
this case, in the execution department and failing in his objec- 
tions to an attachment and consequently being obliged to 
bring a suit under section 283 must give primd facte evidence to 
establish the genuineness of the document upon which he relies. 
One case was quoted to us in which a different view was 
taken. That was the case of Suda Bibi v. Balgovind Das (°) 


(1) [1887] A. W..N., 71. (2) [1899] A. W. N, 220. (3) [1896] I. L. 
R, 18 All, 369. (4) [1887] I. L. R, 12 Bom, 270, (5) [1886] 
I. L. R., 8 AlL, 178. 
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In that case Straight and Brodhurst, JJ. laid the burden upon 
the defendant. This decision loses weight from the fact 
that in the later case, Straight, J., resiled from the position 
which he took up in it and took part in the decision of the 
case of Ram Nath v. Bindra Ban, which we have cited. Now 
the learned District Judge has considered the evidence from 
an entirely wrong standpoint and it is impossible for us to 
accept his conclusion on the question whether the sale to the 
plaintiff was real transaction or not, in view of the course 
adopted at the trial. We, therefore, as was done in Govind 
Atimaram v. Santai, set aside the decree and remand the case 
to the lower appellate court for re-trial. We accordingly 
remand the case with directions that it be replaced in the 
file of pending appeals in its proper number, and be disposed 
of on the merits, rezard being had to the directions which 
we have given above. The costs here and hitherto will abide 
the event. | 
Decree reversed, cause remanded. 


BALWANT SINGH 
VErsus 
SHANKAR.” 
Lint Rou204: Aci (ITI of rgor), Local—sections 56, 86—gharghanna 
—whether a Cess. 
field, that a tax of half an anna payable to the zemindar by 
the tenant for occupation of house site and known as gharghanna 
was not a ces3 within the meaning of sections 56 or 86 of the 
Land Revenue Act, and the zemindar could maintain a suit for its 
recovery. 
APPEAL under section X of the Letters Patent against 
the judgment of GRIFFIN, J. 


Suit to recover rent. 
J. N. Chaudri, for the appellant. 
Tej Bahadur Sapru, for the respondent. 
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The judgment of the Court was delivered by 

STANLEY, C. J.—The plaintiff appellant is the zamindar 
of the village of Radhakund in the district of Muttra, and the 
defendant occupies a house in the abadi of that village. The 
claim ofthe plaintif is to recover three years’ rent of the 
house so occupied by the defendant. Under the wajib-ul-arz 
of the village, the zamindar. is declared to be entitled to one 
taka (that is, 6 pies) per month for every house from the 
occupants of the village an! also from the owners of shops 
and temples. The defence set up by the defendant was 
that this rent had never been paid, and was not leviable 
by the plaintiff. 

The court of first instance decreed the plaintift’s claim 
and this decree was affirmed on appeal, the lower courts find- 
ing that the alleged custom was proved. On second appeal, 
however, the learned Jud ge of this Court allowed the appeal, 
reversed the decision of the courts below, and dismissed the 
plaintiff's suit. The judgment is largely based on the 
meaning of the word “ ghkarghanna,’ which is used in the 
wajib-ul-arz as descriptive of the money payable to the 
zamindars in respect of houses in the village. The learned 
Judge observes that the word “ gharghinna” is understood 
to be a house-tax. For this no authority is cited. He also 
states that the contention on behalf of the defendants was 
that a house-tax is acess, and that before a zamindar can 
recover acess, it must first finda place in the list prepared 
by the Settlement Officer and be sanctioned by the Local 
Government as provided for by section 66 of Act No. XIX 
of 1873. The learned Judge then refers to section 56 and 
section 86 of the Land Revenue Act, IIT of 1901, and holds 
that reading these two ‘sections together it was the intention 
of the Legislature that no demands apart from rent by a 
landlord against tenants should be recognized in the Civil 
Courts which had not been recorded by the Settlement 
Officer and sanctioned by the Local Government as regular 
cesses, Now inthe first place we may point out that the 
only rent demanded by the zamindar in respect of the occu- 
pation of houses in the abadi of the village is this charge of 
half an anna per month. No other rent is payable. Seétion 
56, therefore, has no application, because it refers to cesses 
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which are payable by tenants in addition to the rent paid 
by those tenants. The charge in question is not a charge 
in addition to any rent. It is in fact the rent paid in 
respect of the site upon which the house of the occu- 
pier stands, or in other words a ground-rent. Section 86 
has also, we think, no application, for this reason, that the 
reservation sanctioned by the wajib-ul-arz of a monthly pay- 
ment is the reservation of a ground-rent and not a cess 
within the meaning of the Revenue Act. We think that the 
learned Judge of this Court was wrong in the interpretation 
which he put upon the word “ gharghanna” as used in the 
wajib-ul-arz, and that that word means nothing more than 
the rent payable in respect of the houses in the abadi of 
the village and is in no sense a house-tax or cess, as laid 
down by him. We therefore allow the appeal, set aside the 
decision of the learned Judge of this Court, and restore the 
decree of the lower appellate court with costs in all courts. 


Appeal decreed. 


HANWANT SINGH AND OFHERS 
VEISUS 
RAMGOPAL SINGH AND OTHERS.* 
Cade of Ctuil Procedure (Act XIV of 1852), section 588 cl. 15—Order 
rejecting an application for substtiution—Appeal. 


Held, that an order rejecting an application made by persons 
claiming to be the legal representatives of a deceased appellant is 
an order within the meaning of section 588, clause 18 of the Code of 
Civil Procedure, and it is not necessary that the dispute referred to 
in section 367 of Civil Procedure Code, must be one between rival 
claimants as legal representatives. 

APPEAL against the order of G. A. Paterson Esq., District 
Judge of Benares. 


Suit for redémption. 

The material facts are as follows :—One Dunia Singh, 
instituted a suit for redemption of certain immoveable pro- 
perty against Ramgopal Singh and others. The suit was 

* F. A, F, O, No, 62 of 1907. 
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dismissed by the court of first instance under section 158 of 
the Code of Civil Procedure. Against this decree, Dunia 
Singh preferred an appeal to the Court of the District Judge 
of Benares. On the 9th February, 1907, Dunia Singh died. 
On 4th March, 1907, an application was put in by Hanwant 
Singh and others to be brought upon the record as legal heirs 
and representatives of the said Dunia Singh deceased. The 
application was rejected. 


Applicants appealed. 


Baldeo Ram Dave, for the respondents, took a preliminary 
objection that no appeal lay from the order appealed against. 
He submitted that the order in question could not be one 
under section 367 of the Code of Civil Procelure, inasmuch 
as the opening words of the section clearly contemplated a 
dispute between rival claimants as the legal representatives of 
a deceased appellant. Further the order appealed against 
was made, rejecting the application to be brought upon the 
record as legal representatives of the deceased. It was not 
therefore an order, admitting the applicants to be legal repre- 
sentatives of the deceased for the purpose of prosecuting the 
appeal. The following cases were cited :— 

Ahmad Ali v. Matabadal Lai, [1881] 1. L. R., 3 All, 844. 

Hamida Bibi v. husen Khan, [1895] I. L. R., 17 AIL, 672. 

Subayya v. Samin adayyar, [1895] I. L. R., 18 Mad., 496. 

Balabai v. Ganesh Shankar Pandit, [1902] I. L. R., 27 Bom., 162. 

Pandit Ikbal Narain v. Pandit Ratan Lal, [1906] 10 Oudh 
Cases, 121, 


Haribans Sahat, for the appellant. 
The case was then argued on the merits. 
` The judgment of the Court was delivered by 

AIKMAN, J.—One Dunia Singh brought a suit against the 
respondents for redemption of a mortgage. The suit was dis- 
missed by the court of first instance. Dunia Singh filed an 
appeal against the decree of the first court, but died after filing 
the appeal. Within the time allowed by law, the appellants, 
who are admitted to be the sons of Dunia Singh’s first cousins 
applied to be brought on the record as appellants in place of 
the deceased Dunia Singh. The mortgagees, defendants- 
respondents disputed their rights to be brought on the record 
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on the ground that being of illegitimate birth they were not 
the legal representatives of the deceased. A considerable 
number of witnesses were examined and in the result the 
learned District Judge held that the appellants had been 
unable to successfully rebut the evidence adduced by the 
other side. He consequently dismissed their application. 
The present appeal has been preferred against the order of 
the learned Julge. For the respondents, a preliminary objec- 
tion is raised that no appeal lies. If the order of the court 
below can be regarded as an order under sections $% of the 
Code of Civil Procedure, there can be no doubt that a right of 
appeal is given by section 588, clause (18). Section 365 of 
the Code provides that the legal representative of a deceased 
plaintiff may, where the right to sue survives, apply to have 
his name entered on the record in place of the deceased plain- 
tiff and the court shall thereupon enter his name and proceed 
with the suit. We think that this clearly applies to a case 
where it is not disputed that the applicant is the legal repre- 
sentative of the deceased. Here the applicants’ claim to be 
regarded as the deceased’s representative, was disputed. In 
our opinion, section 367 applies to this case. It is contended 
by the learned Vakil, for. the respondents that section 367 
only applies when there‘are rival claimants to represent the 
deceased. We see no reason for placing any such restriction 
on the meaning of the section. In the case Sudapya v. Sa- 
minadayyar (1), the learned Judges say “We agree with the 
Judge that a dispute within the meaning of that section (f.e. 
section 367) need not be between persons claiming to repre- 
sent the deceased plaintiff.” 

{Their Lordships holding that the onus was on the opposite 
party to prove the case of illegitimacy, which they hac set up, 
discussed the evidence on both sides, and held that the defend- 
ants failed to prove the plea of illegitimacy, and allowed 
the appeal. | 


H. B. S. Appeal allowed. . 
(1) [895] L L R., 18 Mad., 496 


CIVIL 


1908, 


eee a 


HANWANT SINGH 


KA 
RAMGOPAL SINGH. 


tila 


Aikman, J. 


CIVIL 
1908. 
April, 28. 
STANLEY, C. 


KARAMAT 
H USAIN, J. 


Stanley, C.J 


366 HIGH COURT. [A. L. J. R. 


RAGHUBAR DAYAL 
VEI SUS 


AKHTAR KHAN AND ANOTHER.* 


Hindu Law— Widow—ahenation by—Neceraity—Reversioner— Right to 
set aside sale. 


When a Hindu widow sells property for a consideration the whole 
of which was advanced by the vendee for legal necessity, a rever- 
sioner cannot get the sale set aside even on payment of the entire 
sale price. Govind Singh v. Baldeo Singh, 1. L. R., 25 All, 330; 
Ramdei v. Abu Jafar, I. L. R., 27 AlL, 494, distinguished. 


FIRST APPEAL against the decree of Babu Shankar Nath 
Banerji, Subordinate Judge of Farrukhabad. 

Suit for a declaration. 

The facts are as follows :— 

One Babu Kishun Sahai was the owner of certain property. 
He borrowed some money from one Babu Tulsi Ram. After 
his death, his widow, Thakurdei in lieu of the remaining por- 
tion of the debt due from Kishun Sahai, executed a sale-deed 
in favour of Muhammad Akhtar‘Khan. The plaintiff as 
reversioner brought the suit for setting aside the sale on the 


ground that it was not made for legal necessity. The court 
of first instance held that the whole of the consideration was 


for legal necessity, and dismissed the suit. 
Plaintiff appealed. 
Tey Bahadur Sapru, for the appellant cited, 
Gobind Singa v. Baldeo Singh, [1903] 1. L. R., 25 All, 330. 
Ramdei Kunwar v. Abu Jafar, [1905] 1. L. R., 27 All, 494. 
Sundar Lal (with him, Ghulam Muytaéa), for the respond- 
ents. 
The judgment of the Court was delivered by 
STANLEY, C. J.—We think the decision of the learned 
Subordinate Judge is correct. It is admitted by Dr. Tej 
Bahadur that the sale was made for legal necessity, and indeed 
* F., A. 256 of 1906. 
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the evi lence which is discussed in the judgment of the learned 
Subordinate Judge shows that this was so. The case is there- 
fore unlike the two decisions which have been relied upon by 
the learned Advocate, for the appellant, namely, Govind Singh 
v. Baldeo Singh (1), and Ramdet Kunwar v. Abu Jafar (°). In 
both those cases the sales were made partly for legal necessity 
and partly not. In this case, the entire of the property 
was sold for legal necessity. In such circumstances, it appears 
to us clear that the reversioner cannot recover any portion of 
the property on payment of the price paid by the purchaser. 
We therefore dismiss the appeal with costs, including fees in 
this Court on the higher scale. 
Appeal dismissed. 


(1) [1903] I. L. R., 25 All, 330. 
(2) [1905] 1. L. R, 27 All, 494. 





KALLU AND ANOTHER 


VErSUS 
FAIAZ ALI KHAN AND OTHERS.* 


Hindu Law—Simple debt due by a widow—Legal neceseity—Only life 
estate saleable in ececution--Resjudicata between co-defendants. 

When a creditor lends money to a Hindu widow on her personal! 
security and not upon any mortgage of her husband’s property, any 
decree which he obtains on his simple money bond can only bind 
the rights and interests of the widow, even though the loah was 
incurred by her foi legal necessity. Dhiraj Singh v. Manga Ram, 
[1897] A. W. N., p. 67, followed. Mayne's Hindu Law, para. 64, 

7th edition, referred to. 


The plaintiffs brought the suit for possession against the defen- 
dant, alleging that the mortgage which he held had been satisfied 
by the usufruct. The plaintiffs and thé defendant were co-defen- 
dants to a suit for redemption which had been brought by a third 
party who represented only a portion of the equity of redemption. 
The plaintiffs who were defendants to that suit did not defend it, 
although they might have then pleaded that the plaintiff to that suit 
was not entitled to the whole of the equity of redemption, and that 
they had also an interest in it as reversioners. In their present 
suit the plaintiffs claimed possession of a portion of the property 
setting up their right to it as reversioners. edd, that their present 
suit was not barred by res judicata, although they might have 
pleaded their title as owner of a portion of the equity of redemption 
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in the former suit, as it was not incumbent on them to do so, and as 
the former suit was brought by a person representing a co-mort- 
gagor who was entitled under the law to redeem the whole of the 
property and there could not be said to be any conflict of interest 
between the co defendants to that suit, which ıt was necessary for 
the court to decide ın order to give the relief claimed by the plaintiff 
to that suit. 

SECOND APPEAL from the decree of J. Cuming Esq, 
Additional District Judge of Aligarh, affirming the decree of 
Babu Shiva Prasad, Munsif of Khurja. 

Suit for possession. 

The facts of the case were as follows :— 

Two brothers Khawan Singh and Sher Singh who were 
separate made a mortgage of the property in dispute in 1858 
to the predecessor in title of the defendant, Nawab Faiyaz Ali. 
Sher Singh then died. His heirs were his sons, the present 
plaintiffs. Khawan Singh died leaving Must. Gaura, his widow, 
as his heir. The plaintiffs were her heirs also. Sher Singh’s 
equity of redemption was sold in execution of a simple money 
decree and was purchased by one Deo Kishan. Khawan 
Singh’s widow Gaura, executed a simple money bond in 
favour of Deokishan in 1883. Deokishan sued on his bond 
and obtained a decree on 8th March, 1887. The equity of 
redemption of Khawan Singh’s share was sold in execu- 
tion of this decree and was purchased by Ganga Pershad on 
21st January 1889. Ganga Pershad sold to Ramchander, 
brother of Deokishan, the share he had purchased on the 17th 
Match 1892. Deo Kishan then sued for redemption of half 
the property. The parties to Deo Kishan’s suit were (1) defen- 
dant Sir Faiaz Ali Khan (2) heirs of Sher Singh the present 
plaintiffs appellants and (3) Ram Chander. Ram Chander died 
during the pendency of the suit. Deo Kishan then amended 
his plaint claiming redemption of the whole alleging that 
he was an heir of his brother Ram Chander. The subordinate 
judge decreed Deo Kishan’s suit on 13th September 1898, on 
payment of Rs. 1,000. The mortgagee and Deo Kishan filed 
separate appeals to the High Court. Deo Kishan died and 
was succeeded by the defendant no. 2, his widow Garga, who 
was substituted on the record for Deo Kishan. The present 
plaintiffs were no parties to the appeals. Ganga‘ and Sir 
Faiaz Ali Khan the mortgagee compromised the dispute in the 
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appeals. Under the compromise Ganga got Rs. 4,000 and 
the decree of the Subordinate Judge was to be declared as Xal- 
adam 1. e., non-existent. The High Court passed a decree in 
terms of the compromise. 


The present suit by plaintifis was then brought as 
reversionary heirs of Khawan Singh for possession on the 
ground that there was no legal necessity for the loan taken by 
Khawan Singh’s widow, Musammat Gaura. The defence was 
that the plaintiffs were parties to the former suit and their 
claim was therefore barred by Explanation IJ of section 13 
Civil Procedure Code and that there was legal necessity for 
the loan. The Munsif held that the suit was not barred by 
res judicata but holding that the debt was taken for legal 
necessity and that therefore Khawan Singh's estate must be 
deemed to have been sold, he dismissed the suit. The plaintiffs 
appealed to the District Judge and the defendant mortgagee 
filed objection under section 561 Civil Procedure Code con- 
tending that the suit was barred by res judicata. 


Plaintiffs appealed. 


On the appeal coming on for hearing before GRIFFIN, J., 
His Lordship sent cown an issue for trial vzs., as to whether 
the loan by Gaura was for legal necessity. The Judge found 
that there was legal necessity for the loan. The appeal then 
came on before KNOX, J. who referred it to a Division Bench, 


Tej Bahadur Sapru, (with him Gobind Prasad), for the - 


appellants. The Judge has found that the bond executed by 
Gaura was simple money bond; the suit was against her 
alone, and the decree obtained personally against her. The 
loan might have been taken for legal necessity but unless it 
distinctly and clearly appeared that some property was 
charged thereby or that the decree was against some property 
which she held as heir to her husband, nothing but what 
belonged to her z.e., her life-interest could pass. 
Mayne, Hindu Law and Usaye, 7th ed., section 641. 
Dhiraj Singh v. Manga Ram, [1897] A. W. N., 69. 
As to res judicata, it is submitted that Deokishan was a 
co-mortgagor. The defendant and the plaintiffs were arrayed 
as co-defendants in the suit that Deokishan had brought for 


‘redemption, Even when upon the death of Ram Chandar, 
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Deokishan amended his plaint and asked for redemption of 
the whole estate, the plaintifs were not bound to put forward 
their claim. Deokishan was co-mortgagor and as such he could 
redeem the whole property. Now for the doctrine of res judicata 
being applied to co-defendants, że, as between the present 
plaintiffs and the present defendant—it was necessary that 
there should have been a conflict of interest between them and 
that in order to give adequate relief to the plaintiff in that case 
—i.é., to Deokishan—it was incumbent upon the court to ad- 
judicate upon that conflict. The leading authority in this 
Court is 

Chajju v. Umrao, [1900] IL.L.R., 22 All, 386, 389 

Other cases are l 

Ram Chandra v. Narayan Mahadeva, [1886] 1.L.R., 11 Bom., 216 

Kameswar Pershad v. Rajkumari, [1892] LL.R., 20 Cal., 79. 

Magni Ram v. Mehdi Hossein, [1903] LL.R., 31 Cal, gs. 

There could not have been any conflict between the defend- 
ant and the plaintif ; and even assuming there was, without 
deciding upon that conflict the relief claimed by Deokishan 
might have been granted. One co-mortgagor (such as Deo- 
kishan was) might redeem the whole mortgage, and the 


„plaintiffs (who were equally interested) were not bound to 


defend the suit. Under the compromise made with the pre- 
sent defendant by Musammat Ganga, representative of Deo- 
kishan, all that the former acquired was Gaura’s life-estate. 
When Gaura died that estate reverted to the plaintiffs, the 
reversioners to the estate of Gaura’s husband, Khawan Singh. 
The principle of res judicata did not apply to their case, It 
was, therefore, submitted that in any point of view they were 
entitled to redeem. 

Abdul Majid (with him J. N. Chaudri and Rahkmat-ul-lah) 
for the respondent submitted that the rule that when a money 
bond was taken the whole estate did not pass did not always 
hold good. If there was necessity for the loan, as it had been 
found in this case, the whole estate would pass, and not the 
life-estate only. 

Sarabhai v. Maganlal, [1901] I. L, R., 26 Bom., 206, 215. 


Radha Kishan v. Janki, [1907] A W. N., 155. 
Jugal Kishore V. Jotendro Mohun, [1884] T. L. R., 10 Cal., 986. 
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As to res judicata. When Deokishan brought his suit 
Musammat Gaura had died. The plaintiffs’ reversionary 
right had come into existence, and having notice of the suit, 
they ought to have set up their right in order to defeat Deo- 
kishan. Deokishan’s suit further had not been brought in 
his capacity of a co-mortgagor but in that of a full owner 
of the property. When he was claiming redemption in that 
character the plaintiffs were bound to defeat his claim by 
putting forward their right and the adjudication of the 
conflict was necessary in order to give the proper relief to 
the plaintiff, Deokishan. The application for amendment 
presented by Deokishan enlarging his claim so far as the 
share of Khawan Singh was concerned ought to have been 
opposed, and if they did not do so, they ought to have 
set up their claim by way of defence which they in their 
character as plaintiffs are now seeking to enforce. They 
allowed an ea parte decree to be passed against them, and they 
cannot now be allowed to set up a dead claim. An er parte 
decree may operate as res judicata. See. 


Behari Lai x. Majid Alt, [1897] I. L. R. 24 All, 138. 
Tej Bahadur Sapru was heard in reply. 
The judgment of the Court was delivered by 


KNOX, J.—This appeal arises out of a suit brought by the 
appellants, to recover possession of a half share in 76 bighas 
and § biswas which was mortgaged by two brothers Sher Singh 
and Khawan Singh, in 1858. The plaintiffs’ allegation is that 
the mortgage debt has been satisfied by the usufruct. The 
brothers are said to have been separate, and each is said to have 
mortgaged his half share of the property. The equity of 
redemption of Sher Singh was brought to sale in execution of 
a simple money decree, held by Deokishen, and was purchased 
by Deokishen himself. He is dead and is represented by 
his widow Musammat Ganga, respondent No. 2. Both the 
mortgagors Sher Singh and Khawan Singh aredead. Khawan 
Singh was succeeded by his widow Musammat Gaura who is 
also dead. The plaintiffs claim as heirs to Khawan Singh. 
It appears that Khawan’s widow Musammat Gaura executed 
a simple money bond, on the 21st of December, 1883, in favour 
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of Deokishen for the sum of Rs. 95. Deokishen got a decree on 
the bond, on the 8th of March, 1887. In execution of that 
decree, Gaura’s rights and interests in the property mortgaged 
were sold, and bought by one Ganga Parshad. On the 21st 
January, 1889, Ganga Parshad sold these rights and interests 
to Ram Chander, brother of Deokishen. On the 17th of 
March, 1892, Deokishen brought a suit to redeem half the 
property. The defendants to the suit were (1) the predeces- 
sor-in-title of Nawab Sir Faiaz Ali Khan, respondent No. 1, who 
had by purchase acquired the rights of the original mortgagees, 
(2) the plaintiffs brother Ram Chander, and (3) the present 
appellants, the heirs of the mortgagors. Ram Chander died 
during the progress of that suit, and Deokishen, alleging that 
he was Ram Chander’s heir, amended his plaint, and asked to 
redeem the whole 761% bighas. Only the representative of 
respondent No. 1 contested the suit. On the 13th September, 
1898, Deokishen got a decree for redemption of the whole 
property, subject to the payment of Rs. 1,000 to Nawab Sir 
Faiaz Ali Khan. Against this decree two appeals were prefer- 
red, one by Nawab Sir Faiaz Ali Khan, and the other by Deo- 
kishen. Deokishen died during the pendency of the appeal, 
and his widow Musammat Ganga was brought on the record 
as his legal representative. The present plaintiffs were not 
made parties to the appeals. These appeals ended in a 
compromise, and a decree on the compromise was passed on the 
20th of December, 1900. Under the compromise, both the 
appeals were to be withdrawn. Musammat Ganga was to get 
Rs. 4,000, and the decree of the lower court for redemption 
was to be treated as if it never existed “(Laladam.\”. The 
court of first instance dismissed this suit, finding that the 
debt incurred by Musammat Gaura was incurred for legal 
necessity and that the sale in execution of the decree against 
her passed the whole of Khawan Singh’s rights. One of the 
defences to the suit was that the plaintiffs’ suit was barred by 
the decree passed in the suit of Deokishen, instituted on the 
17th of March, 1892. This plea was over-ruled by the court 
of first instance. : The plaintiffs appealed against the decree 
of that court dismissing their claim and the respondents. filed 
an objection under section 561 of the Code of Civil Procedure, 
assailing the finding of the first court on the question of res 
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jsdicata, The learned Additional Judge, without dealing with 
the question raised by the plaintiffs’ appeal, sustained the 
objection filed by the respondent No. 1, and holding that the 
plaintiffs’ suit was barred by section 13 of the Code of Civil 
Procedure, dismissed it. Against the decree of the lewer 
appellate court, the plaintiffs have preferred the present 
appeal. The first question we have to decide is whether 
the sale in execution of the decree on the simple money 
bond, executed by Musammat Gaura, was a sale only of 
her life interest in the property, or whether it passed the 
estate of her deceased husband Khawan Singh. As said 
above, the learned Munsif decided that the whole estate passed 
by the sale. In our opinion that decision cannot be supported. 
When Deokishen lent money to Musammat Gaura in 1883, he 
chose to do so on her personal security. He did not obtain 
from her any mortgage of her husband’s property. That being 
so, we hold that any decree, which he obtained on his simple 
money bond, could only bind the rights and interests of his 
debtor on whose personal security he had advanced the mpney 
Musammat Gaura is dead. She had only a widow's estate, and 
with her death, the rights and interests in the property in suit, 
purchased in execution of the decree against her, came to an 
end, In support of this view, we may refer to what is said in 
paragraph 641 of the 7th edition of Mayne’s Hindu Law and 
to the case DAtraj Singh v. Manga Rami (*). 


This disposes of the first issue which we have to decide. 
The next question that arises is whether the present suit of 
the plaintiffs is barred by what took place in the suit for 
redemption instituted by Deokishen, in 1892. It is true that 
in that suit by the amendment of his plaint, Deokishen claimed 
to redeem the whole property. It appears that in that suit 
no issue was framed as to whether in point of fact, Deokishen 
did or did not own the whole equity of redemption, and conse- 
quently it cannot be said that the issue as to his owning the 
whole was “heard and finally decided” by the court. The 
learned Counsel, for the defendant, however, relies on explana- 
tion [I to section 13 of the Code of Civil Procedure, which 
enacts that any matter which might and ought to have been 
made a ground of defence in a former suit shall be deemed to 

(1) [1897] A. W. N., 67. 
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have been a matter directly and substantially in issue in that 
suit, As we have said, the present plaintiffs did not appear 
to defend the suit, and the decree was passed er parte against 
them. The present plaintiffs might in that suit undoubtedly 
have raised the plea that Deokishen was not the owner of the 
equity of redemption of the whole of the property. But al- 
though they might have raised such a defence, we are of opinion 
that it was not incumbent on them to do so. It was not 
necessary for the court to decide the issue as to the extent of 
Deokishen’s rights to enable it to pass the decree which it 
did. Deokishen admittedly owned a share in the equity of 
redemption, and that being so, he was entitled to redeem the 
whole. We hold that this being so, the plaintiffs as represen- 
catives of one of the co-mortgagors, were not bound in the 
previous suit to raise the issue as to whether or not Deokishen 
owned the equity of redemption over the whole. We hold 
therefore that the plaintiffs are not precluded by anything 
in the previous suit from maintaining their present claim. 
We have already held on the first question that we have to 
decide that the property itself did not pass at the sale in 
execution of the decree, obtained against Musammat Gaura, 
but only her rights and interests. The plaintiffs as the heirs 
of one of the original co-mortgagors are, therefore, entitled to 
maintain this suit for redemption. Issues were remitted to 
the lower appellate court to decide two questions of fact, 
namely, what was the amount secured by the mortgage which 
it is sought to redeem ; and next whether or not that amount 
has been discharged by the usufruct of the property. On 
these issues, the lower appellate court has found first that the 
amount secured by the mortgage is Rs. 425/-, and next that the 
mortgage debt has long ago been discharged by the usufruct. 
Objections have been filed by the respondent. One objection 
is that on the finding of the lower appellate court that the 
mortgage debt has been satisfied long ago out of the usufruct, 
the suit of the plaintiffs is barred by limitation. This plea 
however was abandoned before us. Another objection has 
been raised as to the finding of the lower court in regard to 
the amount of the mortgage money. The respondents con- 
tend that the terms of the wajib-ul-arz of 1890 show that the 
amount secured by the mortgage was Rs. 1,000. We have 
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examined this wajib-ul-arz, and we agree with the construction, 
placed on it by the lower appellate court. We set aside the 
decrees of the courts below and decree the plaintiffs’ claim as 
set forth in relief (a) of the plaint. The plaintiffs will have 
their costs here and in the courts below. Costs of this court 
will include fees on the higher scale. 

This case was very ably argued by the learned Advocates 
for the parties, particularly by the learned Advocate for the 


appellants. 


S. C. C. Appeal decreed. 
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RAMCHARAN DAS AND OTHERS 
VErSuSs 
GAYA PRASAD AND ANOTHER.” 


Limitation Act (XV of 1877), section 19,—Acknowledgment— Natural 
guardian—Computation of limitation—Fresh start. 


Held BANERJI and RICHARDS, JJ., (STANLEY, C. J., dissenting) 
that when a natural guardian acknowledges a debt, such acknowledg 
ment is by an ‘agent duly authorised in this behalf’? within the 
meaning of section 19 of the Limitation Act and gives a fresh stari 
for the computation of limitation against the minor. 


Tilak Singh v. Chitutia Singh, I. Le R., 26 All, 598, not followed. 
Chinnaya v. Guru nathan, I. L. R., 5 Mad, 169: Sodhanair v, 
Srisamulu, I. Ll, R17 Mad., 221 ; Kailasa v, Ponnu, I. L R., 18 
Mad, 456; Subramania, v. Arumuga. I L. R, 26 Mad., 330; 
Annapagauda v. Sangadigayapa , I. L. R., 26 Bom., 221 , Narendra 
v. Rat Charan, I. L. R., 29 Cal, 647; Beti Maharam v. Collector of 
Etawah, LLR, 17 All, 198, Xama v. Har Sahai, A. W. N., 1888, 
187 ; Chinnery v. Evans, 11 H. L. C., 115, referred to. 


Held STANLEY, C.J, that the relation between a guardian and 
a ward is not that of an agent to a principal, but that of a trustee to a 
cesti gue trusi. A guardian is not competent to acknowledge a debt 
due from a minor so as to give a fresh start to the computation of 
limitation. 


The difference between the manager of a Hindu family and a 
natural guardian of a minor pointed out. 


*F A. 137 of 1906, 
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FIRST APPEAL from the decree of Pandit Raj Nath Sahib, 
Subordinate Judge of Allahabad. 


. The plaintiffs appellants brought this suit for the re- 
covery of Rs. 3,358-9-3, the balance of the account existing 
against the defendants’ father Babu Lal. The defendants 
pleaded limitation. The plaintiffs relied on an acknowledg- 
ment which they said was made by the mother of the defend- 
ants during their minority in an application made to the 
District Judge for appointment of a guardian for the defend- 
ants after the death of Babu Lal. The Subordinate Judge 
dismissed the claim as being time-barred holding that an 
acknowledgment by a natural guardian was not one that was 
contemplated by section 19 of the Indian Limitation Act. 


The plaintiffs appealed. 


STANLEY, C. J, and BURKITT, J., referred it to a Full 
Bench on 24th March, 1908. The case came on before three 
Judges. 


Sundar Lal, for the appellants. 


The question was whether the natural guardian of a minor 
could acknowledge a debt so as to extend the period of limita- 
tion for the institution of suit to recover the same under 
section 19 of Act XV of 1877? The decision on the point 
turned entirely upon the interpretation of the words “or by 
an agent duly authorised on this behalf,’ occurring in explana- 
tion II of that section. The Allahabad High Court answered 
the question in the negative. 


Tilak Singh v. Chhutla Singh, [1904] I. L. R., 26 All., 598. 


The Bombay High Court in a Full Bench case took a 
contrary view. Section 4 of Act XIV of 1859, required the 
signature of the person against whom the acknowledgment 
was sought to be used. It was not clear whether under that 
section, an agent of the minor could sign the acknowledgment 
for him. In Act IX of 1871 and the present Limitation 
Act, all doubt on this point was removed by the addition of 
the necessary words to the section. 


The further question was whether the term “agent” used in 
the explanation was limited to the case of an agent appointed 


+ 
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by a person suf juris to represent him. The term was not 
used tn such a limited sense. l 
Beti Maharani v. The Collector of Etawah, [1894] I. L. R., 17 
All, 198. 

The Court of Wards constituted under the N.-W. P. Land 
Revenue Act of 1873, was held to be an “agent” within the 
meaning of the section. The Court of Wards might take the 
charge of the estate of a disqualified proprietor in spite of his 
protests, It derived no authority from the proprietor to act 
on his behalf but by virtue of the provisions of section 206 of 
that Act could acknowledge a debt. Similarly other persons 
not appointed by the debtor as his agents, had been held to be 
“agents” competent to acknowledge a debt. They were (a) 
the managing members of a jcint family, (0) the guardians of 
minors appointed by law, (c) the natural guardians of minors 
and (g) the receivers of estates appointed by the court. 


The powers of a natural guardian were as wide if not wider 
than those of a guardian appointed by law. 
Maynes Hindu Law, (7th Edn.) pp. 273 & 283. 


The guařdian was bound to pay the debts due by his ward 
and was entitled to make part payments towards the same. 


1908. 
RAMCHARAN DAS 
VU. 

GAYA PRASAD. 


S fanle, C. J. 


If it was his duty to make a payment like this, the legal con- ~ 


sequence which followed out of such payment under section 
20 of Act XV of 1877 must follow. ` 
The guardian could do anything which was for the benefit 
of the ward. The acknowledgment in this case was for 
the benefit of the ward. 
Narendra Nath v. Rat Charan, [1902] 1. L. R., 29 Cal., 647. 
Katlasa v. Ponnu, [1895] 1. L. R., 18 Mad., 456. 
Bat Bhalliv. Narain Lal Dorgabhai, [1902] 4 Bom. L. R., 812. 
Mayne’s Hindu Law, (7th edition), Para. 211 at p. 273,and para, 218 
at p. 283. 
Chinnery v. Evans, [1864] 11 H. L. C., 115. 
Sobha Nadri Appa Rau v Srisamulu, [1894] 1. L. R., 17 Mad., 221. 
Bhasker Tatya Shet v. Vieo Lal, [1893] 1. L. R., 17 Bom., 512. 
Tey Bahadur Sapru, for the respondents. 
A natural guardian of a minor could not be his 
agent. The relation between the guardian and the ward was 
E 50 
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that of a trustee and a beneficiary. No one could become the 
agent of another except by the will of that other. He cited 


Blackwood’s Principal and Agent, p. 34. 


‘It was obvious that the minor could not appoint an agent. 
Besides the most important words in Explanation 2 of 
section 19 were ‘duly authorised in this behalf.’ An agent 
duly authorised in this behalf must be a person having 
authority from his principal to make an acknowledg- 
ment of a debt within the meaning of section 19 of the 
Limitation Act. This could not be said at all of a guardian. 
It was not enough to say that an acknowledgment by him 
might be for the benefit of a minor. The test was whether 
he had any authority to make an acknowledgment. The 
powers of a natural guardian under the Hindu Law were not 
larger than those of any other guardian. 


He then discussed the case of Chinnery v. Evans. He 
submitted that there, under an Irish Statute the receiver was 
found to make a payment. He was not acting as the agent 
of the mortgagor but under legislative authority. Similarly 
in the Privy Council case of Let: Maharani v. The Collector of 
Etawah, the Court of Wards acted not as an avent but under a 
certain statute. Besides the remarks of their Lordships of 
the Privy Council were oéiter. In any case, that case was no 
authority for holding that a natural guardian could be an 
agent within the meaning of section 19 of the Limitation Act. 
He next submitted that the cases in which it had been held 
that a manager of a joint family could make a valid acknow- 
ledgment stood on a peculiar footing. There the interests of 
all were undivided and identical. He cited and discussed 


Annapagauda Sammangauda v. Sangadigyapa, [1902] 1. L. R., 26 
Bom., 221. 


Kailasa Padtacht vy. Ponnukannu Sahi, {1895] I. L. R., 18 Mad., 456. 


Narendra Nath Sarkar ~v. Rat Charan Haldar, [1902] 1. L. R., 29 
Cal., 647. 

Batjonath Ram Goenki v. Hem Chandi a Bose, {1906} 10 C. W. N., 959. 

Blackwood’s Principal and Agent, 2nd edition, p. 34. 

Lilley v. Foad, [1899] L- R., II ch, 107. 

Tewiwn v. Wilson, [1886] 11 A C., 639. 
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Chhato Ram v, Bilto Alf, [1898] 1. Le R., 26 Cal, 51, 
Syd-ud-din Hossain vy. Lloyd, [1883] 13 C. L. R, 112. 
Wajibun v. Kadir Buksh, 11886] L L. R., 13 Cal, 292. 
Maharana Shri Ranmal v. Vadi Lal, [1896] I. L. R., 20 Bom., 614 
Subrimania Ayyar v. Arunugachelty, [1903] I. L. R., 26 Mad., 330. 
Chingaya Nayudu ~. Gurunatham Chetti, [1882] I. L. R., 5 Mad., 2 
Sunderlal, was heard in reply. 
The following judgments were delivered. 


STANLEY, C. J.—This appeal was referred to a Full Bench 
in consequence of the conflict of authority upon the only 
question involved in it, namely, whether a natural guardian of 
a minor is competent to give an acknowledgment so as to give 
a fresh start for limitation within the meaning of section 19 of 
the Limitation Act. This section runs as follows :—“ If 
before the expiration of the period prescribed for a suit or 
application in respect of any property or right, an acknowledg- 
ment of liability in respect of such property or right has been 
made in writing, signed by the party against whom such 
property or right is claimed or by some person through whom 
he derives title or liability, a new period of limitation, accord- 
ing to the nature of the original liability, shall be computed 
from the time when the acknowledgment was so signed.” 
Explanation (2) to the section gives a definition of the word 
‘signed’ as used in the section as meaning “signed either 
personally or by an agent duly authorised in this behalf.” The 
person who gave the acknowledgment which is relied on by 
the plaintiffs appellants was Musammat Sundar Dei, the 
mother and natural guardian of the minor defendants. The 
appellants based their contention mainly on the ruling of a 
Full Bench of the Bombay High Court in the case of Annapa- 
gauda v. Sangadi Gyapa ("), in which it was held overruling a 
decision of a Bench of the same Court in Maharani Shri Ran- 
mal Singhjiv. Vadilal Vakhatchand (°), that an acknowledg- 
ment of a debt by a certificated guardian of an infant, would 
save limitation. 


According to the section an acknowledgment must be 
signed either personally, that is, by the person liable to pay the 
debt or by Ais agent duly authorised in that behalf. It is 


(1) [1902] I. L. R., 26 Bom.., 221. (2) [1895] I. L R., 20 Bom., 61, 
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clear that signature by a guardian is not a signature by the 
debtor personally, an1 therefore we must consider whether 
a natural guardian is an agent duly authorised to give ack- 
nowledgments, within the meaning of the section. 

Let us first see what is the relationship existing between 
a minor and his natural guardian. The Hindu Law vests 
the guardianship of a minor in the Sovereign as parens patriae. 
According to Manu “ The King shall protect the inherited 
and other property of the minor until he has returned from his 
teacher's house or until he has passed his minority” (Chapter 
VIII section 27), The sameisthe law in England. The King 
as parens patriae is the guardian of minors. But from the 
earliest times the Court of Chancery representing in the 
person of the Lord Chancellor the authority of the Sovereign, 
exercised jurisdiction in the matter of the wardship of infants 
and the care of their estates. A similar jurisdiction is exercised 
by the courts in this country, A suit relating to the estate or 
person of an infant and for his benefit has the effect of making 
him a ward of court, and the court acting in the place of the 
Sovereign may pass such orders generally for the benefit of the 
minor and the protection of his property as it thinks fit. 
Necessarily the duty which vests in the Sovereign is delegated 
to the minor’s relations, and of these the father and next to 
him the mother is the natural guardian. Under the Guardian 
and Wards’ Act, a guardian stands in a fiduciary relation to 
his ward (section 20), and as regards the property of his ward, 
he is bound to deal therewith as carefully as a man of ordi- 
nary prudence would deal with it ifit were his own and sub- 
ject to the provisions of the Act, he may do all acts which are 
reasonable and proper for the realisation, protection or benefit 
of the property. A natural guardian is a trustee with powers 
of management of his ward’s estate and has as such very 
extensive powers. But the question before us is not, I think, 
one in which we have to determine so much the powers of a 
guardian as the relationship which subsists between a guardian 
and his ward. Whether in fact that relationship is, in any 
case, the relationship of principal and agent. Unless the 
relationship of principal and agent subsists between a natural 
guardian and his ward, it seems to me that it would be diffi- 
cult to hold that such guardian can be regarded as an agent 
within the meaning of section 19 of the Limitation Act. 
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“The relation of guardian and ward,” observed Lord 
Romilly, M. R., in Mathew v, Br tse(*), “is strictly that of trustee 
and cesiui gue trust. IĮ look upon it asa peculiar relation 
of trusteeship, and this appears from the case of the Duke 
of beaufort v. Berty, A guardian is not only a trustee of 
the property, as in an ordinary case of trustee, but he is also 
the guardian of the person of the infant, with many duties to 
perform, such as to see to his education and maintenance.” 
Then he quotes Lord Macclesfield’s words, namely, “ that 
guardians were but trustees and that the jurisdiction of the 
court was grounded upon the general power and jurisdiction 
which it had over all trustees, and a guardianship is most 
plainly a trust.’ The relation of a principal and agent is 
different. A good deal of the arguments addressed to us 
dealt with the powers of guardians and managers of Hindu 
families, and too little I think with the words of the Statute 
which we have to interpret. l take the word ‘agent’ and ask 
the elementary question “who is an agent?” Story (p. 2, 8th 
edn.) defines Agency thus:—“ In the common language of life 
he who being competent and sut jurts todo any act for his 
own benefit or on his own account, employes another to do 
it, is called the principal, constituent, or employer ; and he 
who is thus employed is called the agent, attorney, proxy, or 
delegate of the principal constituent or employer. The rela- 
tion thus created between the parties is termed an agency. 
The power thus delegated is called in law an authority.” The 
relation of agency exists and can only exist by virtue of the 
express or implied assent of both principal and agent except in 
certain cases of necessity in which such relation is imposed 
by operation of law” (Bowstead on Agency, 2nd edn. 15) 
Markwick v. Hardingham (°). “An agent,” to use the de- 
finition contained in the Indian Contract Act “is a person 
employed to do any act for another, or to represent another 
in dealings with third person.” An infant cannot employ such 
an agent (Indian Contract Act, section 123) Except ina 
very loose sense of -the word never can the term agent, as it 
seems to me, be applied to a person who occupies the position 
of a trustee. No doubt any one who does any act for another 
may be described as agent of that person. But strictly speak- 
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ing the word agent is used to denote a person who is employed 
by a principal to act for him generally or to do some parti- 
cular act only and cannot be properly applied to a trustee. 
The relationship is not necessarily a contractual one. Agents 
may be appointed under powers of attorney or in writing or 
by word of mouth to do acts for their principals. The parties 
so appointed may actor not as they please. If they do act 
the relationship between them and the principals is not con- 
tractual. 


Let me refer now tothe case I have mentioned above, in 
which it was decided that a guarJian appointed under the 
Guardian and Wards Act can sign an acknowledgment of 
liability in respect of a debt or pay part of the principal, so 
as to extend the pertod of limitation against his ward. The 
learned Chief Justice Sir Lawrence Jenkins in his judgment, 
quoted the case of Chinnery v. Evans (') as establishing the 
proposition that it was not necessary for the validity of an 
acknowledgment by an agent that the relationship should be 
contractual. By ‘contractual’ I presume he meant that the 
agent need not be actually appointed by the party chargeable. 
In that case, a payment made by a receiver appointed under 
the [rish Statute tr and 12, George III, Cap. 10, was held to 
be a payment which took a case out of the Statute of Limita- 
tion, 3 and 4 William IV Cap. 27, which requires that such 
payment should be made by the party chargeable or his agent. 
The learned Chief Justice also quoted the passage from the 
judgment of the Judicial Committee in Bet Maharanz v, 
The Collector of Etawah(?), ending with the words “It is difficult 
to see how a Sarbarahkar not being guardian can be authorised 
to admit a personal liability. The point has not been care- 
fully inquired into, and in the absence of accurate knowledge, 
their Lordships will only say that Raj Kunwar’s (the Sarbarah 
kars) authority seems very doubtful” and he says “ It would 
be straining these words too much to spell out of them on 
authoritative pronouncement that the guardian of one under 
disability could be an agent for the purposes of the Limitation 
Act, but at least it is evident that such a proposition did not 
strike their Lordships as in any way preposterous.” In that 
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case, the acknowledgment relied on was by the Court of 
Wards exercising jurisdiction under the North-Western Pro- 
vinces Land Revenue Act of 1873. Section 203 of that Act 
defines the Court’s power thus :—“ The Court of Wards shall 
have power to give such leases or farms of the whole or any 
part of the property under its charge and to mortgage or sell 
any part of such property and to do all such other acts as it 
may judge to be most for the benefit of the property, and 
the advantage of the disqualified holder." The learned Chief 
Justice in his judgment observes “ There is nothing in the Act 
which coul | constitute the Court of Wards the person against 
whom the debt was claimed ; therefore it is only as the agent 
for Raj Kunwar duly authorised in that behalf that it could 
have signed the acknowledgment of the debt. The Court’s 
agency was manifestly not contractual, so that we have in 
this case a further warrant for considering (notwithstanding 
the decisions to the contrary) whether a guardian can be 
-his ward’s agent for the purpose of making a payment that 
will attract the consequences prescribed in section 20.” I 
may, here, point out that the Court of Wards, as the Receiver 
in Chinnery v. Evans, is the creature of the Legislature and 
derives its authority by Statute. With due deference to the 
learned Chief Justice, I am wholly unable to agree with him 
that the Court of Wards was, in any sense, the agent of Raj 
Kunwar. It acted under the authority of the Legislature 
and not under the authority of Raj Kunwar or anybody else. 
It may be that Raj Kunwar isa clerical error and that the 
ward Pirthi and not Raj Kunwar was intended. Then ad- 
verting to the question whether a guardian can be his ward’s 
agent, he says “In my opinion, he can be such an agent, if it 
can be said he is “duly authorised in that behalf,” and he ts 
“duly authorised in that behalf,” if as between himself and 
his ward he has a right to make the particular payment. To 
determine this right, we must look to the Guardians and 
Wards Act Itis provided by the 27th section of that Act 
that “A guardian of the property of a ward is bound to 
deal:therewith as carefully as a man of ordinary prudence 
would deal with it, if it were his own, and subject to the pro- 
visions of this chapter he may do all acts which are reason- 
able and proper for the realization, protection and benefit of 
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the property.” Therefore in each case, it must be seen whe- 
ther the particular payment answers this description. - If on 


the facts it appears that it does then as to that payment the 
guardian is an agent of the minor duly authorised in that be- 


half, otherwise he is not.” Then coming to the question whe- 


ther a guardian’s signature to an acknowledgment has any oper- 
ation, under section r9 of the Limitation Act, holding that Ber: 
Maharant’s case was of special value, as it was there evidently 
thought that the Court of Wards could give an acknowledg- 
ment, by parity of reasoning he came to the conclusion that 
“a guardian can sign an acknowledgment for the purposes of 
section 19 of the Guardians and Wards Act,” subject to the 
qualification that in each case it must be shown that the 
guardian complied with the conditions of section 27 of 
the Guardians and Wards Act, and that in each case the 
guardian’s act was for the protection and benefit of the ward’s 
property. 

Now the suit of Chinnery and Evans arose under the 
Statute of Limitation, 3 and 4 William IV, Cap. 27, which 
requires that a payment in order to take a case out of the 
Statute must be made by the party chargeable or his agent, 
and the question was whether in that case, the payment was 
so made. The payment was made by a receiver, appointed 
under the Irish Statute 11 and 12, George IIT, Cap. 10, which 
enacted that in all cases when one and a half years interest shall 
be due, the Court of Equity upon application in the manner 
hereinafter mentioned, shall appoint a receiver to receive such 
parts of the rents of the mortgaged premises as shall be suf- 
ficient to pay such arrears of interest, and also the accruing 
interest of the said mortgage money, from time to time, one 
half year when the other shall become due, until the whole of 
such interest due on the mortgage shall be discharged.” The 
contest in that case wa» whose agent the receiver was, and it 
was held that the receiver was the azent of the mortgagor, 
and that any payment made by him in pursuance of the order 
is payment in law by the legal agent of the person liable to 
pay. By the act of the Legislature the receiver was appointed 
the agent of the mortgagor for the purpose of paying interest. 
We get little help from this case. The learned Chief Justice 
indeed only relied on it as establishing that the relation of a 
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principal and his agent, who gives an acknowledgment of a CIVIL. 
‘debt by the principal, need not be contractual. As I have al- 1908, 
reacy pointed out the relation of principal and agent is not AR DAKE 
necessarily contractual; a person to take a common illustration - A 

may be appointed by power ofattorney to do an act for another GAYA PRASAD. 


and no contractual relationship arises. The receiver was by Stanley, C. J. 
the act of the Legislature appointed agent of the mortgagor to 
make payments of interest and therefore the payment was 
binding on the mortgagor. There is no enactment of the 
Legislature that a guardian, whether a natural or a certificated 
guardian, shall be such agent. In the case of a certificated 
guardian the Legislature empowers such guardian to do such 
acts as are reasonable and proper for the realisation, protection 
or benefit of the property of his ward. It does not prescribe 
that he shall be his ward’s agent for any purpose. He acts as 
trustee not as agent. Then the learned Chief Justice holds 
that a guardian has au thority to give an acknowledgment not 
in all cases but only in cases in which it is shown that his act 
was for the protection and benefit of the ward’s property. 
According to this‘view the guardian is not the duly authorised 
agent to give an acknowledgment on behalf of an infant 
unless it can be shown by the party who relies on the acknow- 
ledg ment that the guardian’s act was for the protection and 
benefit of the ward’s property. As to the authority of the 
Court of Wards to give an acknowledgment, the learned 
Chief Justice was of opinion that the Judicial Committee con- 
sidered that an acknowledgment by the Court of Wards would 
operate under section 19 and he seemed to think that there 
was a close analogy between the case af a guardian appointed 
under the Guardians and Wards Act and the Court of Wards. 
I confess that I am unable to see that there is any such ana- 
logy. The Court of Wards is created by Statute and it per- 
‘forms as it seems to ma, the duties of the Sovereign as parens 
patrte and has very large powers under the North-Western 
Provinces and Oudh Court of Wards Act, III of 1899, which 
superseded the earlier Act to which the learned Chief Justice 
referred, namely, the North-Western. Provinces Land Revenue 
Act of 1873 as it also had under the repealed Act. Section 
35 of the latter Act provides that “the Court of Wards can 
mortgage or sell the whole or any part of the pronen under 
5l 
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its superintendence and may give leases and may generally 
pass such orlers and do such acts not inconsistent with the 


provisions of this or any other Act for the time being in force 


as it may judge to be for the advantage of the ward or for the 
benefit of the property.” In the earlier Act likewise under 
section 203 the Court was empowered to do “all such other 
acts as it may judge to be most for the benefit of the property 
and for the advantage of the disqualified proprietors.” In both 
these Acts very wide powers are given not merely for the 
benefit of the property of the ward but also for his advantage. 
In the case of the Guardian and Wards Act these wide powers 
are not given to a guar.lian. Section 27 of it only gives power 
to a guardia 1 of the property to do all acts “ which are reason- 
able and proper for the realisation, protection, or benefit of the 
proparty..” It is hard to ses how the acknowledgment of a 
debt can be regarded as an act done for the protection or 
benefit of property. Then it is to be remembered that the 
powers of the Court of Warts are conferred by the Legisla- 
ture and not by the proprietor whose estate is under its man- 
agement. It seems to me therefore that.the case of Betz 
Maharani and the Collector of Etawah throws but little light 
on the question before us. Then the learned Advocate for the 
appellants relied upon the large powers which the manager of 
a joint Hindu family possesses in regard to the management 
of the estate of the joint family and the payment of debts. It 
appears to me that there is no close analogy between the case of 
such a manager and that of a natural guardian of a minor. The 
powers of a manager of a joint Hindu family are based on the 
oneness or unity of the family. The manager represents the 
common interests of the family which is regarded as a corpo- 
ration, union and undivided interests being the rule. But such 
a manager is not an agent for the other members of the family. 
Their Lordships of the Privy Council thus defined his position — 
recently “Such a person is not the agent of the members of 
the family so as to make them liable to be sued as if they 
were the principals of the manager. The relation of such 
persons is not that of principal or agent or of partners; it is 
much more like that of trustee and cestui que trust’. Aunatnalat. 
Chetty v, Murugasa Chetty” (1X, 
(1) L. R. 30 LA,, at p. 228. 
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Now I have shown that the relation subsisting between a 


gnardian and his ward is not that of principal and agent but that _ 


of trustee and cestui gue trust; that an agency can only exist by 
virtue of the express or implied assent of both principal and 
agent, except in certain cases of necessity, and that an infant 
can not appoint an agent. What the powers of a guardian 
generally are is, I think, beside the question when we are called 
upon to interpret the meaning of a section such as section 
19 of the Limitation Act. The section gives a new starting 
point for limitation in a case where an acknowledgment of 
liability has been made in writing, signed by the party against 
whom property ora right is claimed, and the word signed is de- 
fined as meaning either personally or dy an agent duly authorised 
in this behalf. It is obvious, as I have said, that signature by 
a guardian is not a personal signature by his ward, and therefore 
the question which we have to determine is whether a guar- 
dian is an “agent duly authorised tn this behalf,” that is to give 
an acknowledgment. It seems to me that we must interpret 
agent in this section in its ordinary sense, that is, as a person 
employed by a competent person to give the acknowledgment. 

In articles 89 and go of the second schedule ta the Limita- 
tion Act, we find that the word used in its ordinary sense, and 
it is to be presumed that the same meaning was intended for 
it in every part of the Act. A guardian is not employed by 
his ward, and he has not up to the present at least been consti- 
tuted by the Legislature his ward’s agent. Then an agent 
must be authorised to give the acknowledgment. The ward 
not being competent to appoint an agent can not give any 
such authority. A guardian, therefore, can not, I think, be an 
agent within the purview of the section. In this case, 
._Musammat Sundar Dei, the mother and natural guardian of 
the minors, did not purport to give the acknowledgment as 
their agent but as their guardian, and as such guardian, I am 
of opinion, she had no authority to give the acknowledgment. 
She was not an agent duly authorised to give it. 


But it is said that a minor may suffer grave injury if it 


be the case that his natural guardian can not give an 
acknowledgment of a debt that creditors will be compelled 
to take lezal procesļings to enforce their rights to the 
detriment of the minoe and his property. I do not apprehend 
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that any such serious consequences would arise. In any’ 
case of difficulty or doubt it is always open to the guardian 
of a minor to place the minor under the protection of the 
court, and I am disposed to think that in the majority 
of cases, the intervention of the court would be not only desir- 
able but in the highest degree for the interests of minors. Ifa 
creditor is forced to take legal proceedings for the recovery of 
a debt then upon the institution of a suit, the minor becomes a 
ward of Court and the Court when satisfied that the debt is dona 
fide and is owing can pass such orders for the payment of it 
as it thinks fit, and protect the minor’s property so far as 
possible. It would be not unattended with danger to recognise 
a rightin a Hindu mother as guardian of her infant sons 
to give acknowledgments of debts. A Hindu lady is as a 
rule pardanashin and unacquainted with business, and so quite 
incapable independently of others to protect the property of 
her minor sons. On whichever side, however, the weight of 
convenience lies, we are bound by the express words of the 
Statute and I see no reason to resile from the view which 
was expressed by my brother Burkitt and myself in the case 
of Tilak Singh v. Chhattar Singh (*). I would, therefore, 
dismiss the plaintiffs suit. 

BANERJI, J—-This appeal arises in a suit brought by the 
plaintiffs appellants to recover money alleged to be due to 
them by Babu Lal, the deceased father of the defendants who 
are minors. It is stated that the dealings between the plain- 
tiffs and Babu Lal continued till the oth of February, 1900. 
As the present suit was instituted on the 4th of August, 1905, 
it was on the face of it beyond time. The plaintiffs, however, 
invoke in aid certain payments and acknowledgments made 
after the death of Babu Lal, in order to take the case out of 
the operation of the statute of limitation, and the question 
before us is whether those payments, and acknowledgments 
save the operation of limitation. 


It appears that after the death of Babu Lal, MusammatSun- 
-dar Dei, the mother of the minor defendants, applied to the Dis- 
trict Judge of Allahabad, for a certificate of guardianship. Her 
application was granted on condition of her furnishing secu- 
rity. As security was not furnished, no certificate was issued. 


(1) [1904] I. L. R., 26 AlL, 598. 
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Meanwhile the court permitted Sundar Dei to sell the stock in 
trade of a shop which Babu Lal used to carry on in his 
life-time, and the proceeds of the sale were deposited by her in 
court. A part of these proceeds was paid, under the orders of 
the court, to the plaintiffs on the 30th of September, 1902. 
Musammat Sundar Dei, as guardian of the minors, also 
acknowledged liability for the debt due to the plaintiffs. The 
plaintiffs rely upon this payment by the court and the 
acknowledgments made by Sundar Dei. 


As for the payment, it can not, in my opinion, be of any 
avail to the plaintiffs. [t was nota payment of interest as 
such within the meaning of the first paragraph of section 
20 of the Indian Limitation Act, and even if it was a payment 
of a part of the debt by the debtors or their agent duly 
authorised in that behalf the fact of the pay ment does not 
appear in the hand-writing of the person making it. It is mani- 
fest from the provisions of the section that the part payment 
must appear in the hand-writing of the debtor or his authoris- 
ed agent. In the present case, the payment appears in the 
hand-writing of the District Judge, who was certainly not the 
agent of the defendants. 

There remains the question of the acknowledgments made 
by Sundar Dei. Ifthey are valid acknowledgments within the 
meaning of section 19, the claim is not time barred. A, 
Sundar Dei did not obtain a certificate of guardianship, she 
must be deemed to have acted as the natural guardian of the 
minors. The question then arises whether an acknowledgment 
by the natural guardian of a minor is a sufficient acknowledg- 
ment within the purview ofsection 19, and this is the main 
question to be determined tn this case. The course of rulings 
on the point is not untform and the question is not free from 
difficulty. The legislature proposes to solve the difficulty by 
an amendment of the Limitation Act, and by declaring such 
acknowledgments to be valid. The determination of the 
question before us is therefore necessary only for the pur- 
poses of the present case and of cases similar to it. After 
giving the matter my best consideration, I am of opinion 
that an acknowledgment by the natural guardian of a 
minor acting within scope of his authority as guardian, is 
an acknowledgment within the purview of section 19, and 
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saves the operation of limitation. Under that section, the 
acknowledgment must be made in writing and signed by 
the party against whom any property or right is claimed 
“either personally or by an agent duly authorised in this 
behalf.” Is a natural guardian an agent duly authorised 
within the meaning of the section? [t is contended that an 
agent must be appointed by the principal and as a minor can 
not appoint an agent, an acknowledgment of liability can not 
be made on behalf ofa minor. I am unable to agree with 
this contention. There may be an agent by operation of law. 
An agent has been defined to be a person having express or 
implied authority to represent or act on behalf of another 
person” and “ the relationship of principal and agent may arise 
(a) by express appointment by the principal; (b) by 
implication of law from the situation of the parties” ( Bows- 
tead’s Digest of the Law of Agency, pp. 1 andir). That 
it is not necessary that an agent must be appointed by the ` 
principal is manifest from the fact that a receiver, an executor, 
the manager of the Court of Wards and the manager of a 
joint family can be regarded as agents. And it has been 
held that these perso3s are competent to make part payment 
or to acknowledge a debt which would bind a minor ora 
ward or the estate in charge of the receiver or executor. In 
Chinnery v. Evans (*), it was held that payment by a receiver 
in charge of the estate of a mortgagor is “ payment in law by 
the legal agent of the person liable to pay.” In Bets Maharani 
v. The Collector. of Etawah (23), their Lordships of the Privy 
Council were of opinion that an acknowledgment by the Court 
of Wards saves limitation. They observe “If there has been 
a valid acknowledgment by Ajudhia and also by the Court of 
Wards as contended, the right of suit is saved” Further on 
they say: “It is difficult to see how a sarbarahkar, not being 
guardian, can be authorized to admit a personal liability” and 
they hold that the act of the Court of Wards would bind the 
ward (p. 208). The Court of Wards not being the party liable 
for the debt, an acknowledgment of debt by it, such as saves 
limitation, can only be an acknowledgment as agent of the 
ward. This Court has held in Kamla Kuar v. Har Sakha: (3), 


(1) (1864) 11 H. L, C., r15. (2) [1894] I. L R, 17 All, 198. 
(3) [1888] W. N., p. 187. 
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that an acknowledyment by the Court of Wards gives a fresh 
start for the computation of limitation................68. It has also 
been held that the manager of a joint Hindu family can valid- 
ly acknowledge debts on behalf of minor members of the 
family. As under section 21 of the Limitation Act, an acknow- 
ledgment by one of several partners does not save limitation 
against another ; an acknowledgment by the manager of a joint 
Hindu family cannot be regarded as an acknowledgment by a 
partner, and can only be deemed to be an acknowledgment by 
anagent. The manager of a joint Hindu family is no doubt some 
thing more than a mere agent but for the purposes of an ack- 
nowledgment under the Limitation Act, his act can only be 
that of an agent. It is clear that the persons referred to above 
none of whom were appointed by the party liable for the debt, 
may still be his agent by operation of law. The natural guar- 
dian of a Hindu minor may do all acts which the minor him- 
self could have done if he were of full age, and the acts of the 
guardians would be binding on the minor, if they are for his 
benefit and advantage. A guardian is competent to sell and 
mortgage the minor‘s property, tfit is necessary to do so in the 
interests of the minor. The powers of a guardian under the 
Guardians and Wards Act are similar and so are the powers 
of the Court of Wards. It is surely the duty of the guardian, 
as of the Court of Wards to discharge the debts of the ward 
with the income of his estate in whole or in part or to pay in- 
terests as such in order to keep down the debt. If the guar- 
dian pays interest or makes part payment, he does so in the in- 
terests of the minor, and such payments are binding on the 
minor. Ifthe payment appears in the hand-writing of the 
guardian, it would, in my opinion, save the operation of limit- 
ation under section 20 of the Limitation Act, the payment be- 
ing one by an agent authorized to make it on the minor’s be- 
half. Ifthe guardian can make part payments, he can also 
acknowledge a debt not already time barred, if it is in the in- 
terests of the minor to doso. As the guardian is not the party 
liable, he makes part payment or acknowledgment on behalf 
of his ward, and therefore as his agent and when such pay- 
ment or acknowledgment is made for the benefit of the minor, 
the guardian acts within the scope of his authority, and acts 
as an agent duly authorized in this behalf. I am unable to see 
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any distinction in principle between a part payment by a guar- 
dian and the acknowledgment of a debt by him, In my judg- 
ment, when a guardian acting within the scope of his authority 
and for the benefit of a minor makes part payment of a debt 
or acknowledges a debt, the part payment or acknowledgment 
is by an agent duly authorized in this behalf and gives a fresh 
start for the computation of limitation, The weight of authori- 
ty is in favour of this view. In Ckinnaga Naydu v. Guruna- 
tham Chetti(!),it was held by a Full Bench of the Madras High 
Court that the manager of a Hindu family has the same author- 
ity to acknowledge as he has to create a debt and this, as I 
have shown above, he can do as agent of the other members 
of the family and not as partner. 

In Sobhandri Appa Rau v. Srisamulu (*), a bench of the 
same Court presided over by MUTTUSWAMI AYYAR, J., held 
that a guardian has authority to acknowledge a debt on behalf 
of the minor. In Kaasa Padtachi v. Ponnu Kannu (8). the 
same learned Judge expressed the opinion that “a guardian 
is legally competent, in the ordinary course of management 


either to acknowledge a debt due by his or her ward or to 


make a part payment or to pay interest. A similar view was 
held by SIR ARNOLD WHITE, C. J., and BENSON, J. in 
Subramanta Ayyar v. Arumuga Chetty ($). 

A fall Bench of the Bombay High Court held in dxuappa- 
gauda v. Sangadizyapa (*), that a guardian appointed under 
the Guardians and Wards Act can sign an acknowledgment of 
liability provided it be shown that the guardian’s act was for 
the protection or benefit of the ward’s property. An earlier 
ruling to the contrary was overruled. 

The Calcutta High Court in two cases held the contrary 
view but in the recent case of Narendra Nath Sarkar v. 
Rat Charan Haldar (*), RAMPINI, and PRATT, JJ. held that a 
guardian of a minor is an agent duly authorized to pay 
interest upon a debt due by the minor. It is difficult to 
follow the reasoning by which the learned Judges distin- 
guished the case of part payment from that of an acknow- 
ledgment in the case of a guardian. Ifa guardian is the minor’s 
authorized agent in the one case, he must be so in the other. 

(1) [1882] I. L. R, 5 Mad., 169. (2) [1894] I. L. R, 17 Mad., 221. 

(3) [1895] I. L. R., 18 Mad., 456. (4) [1903] L L. R, 26 Mad., 330 

(5) [1902] I. L. R, 26 Bom., 228. (6) [1902] I. L. R., 29 Cal., 647. 


& 
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The only case in this Court which is against the appellant’s 
contention is that of Tilak Singh v. Chattar Singh (7), in which 
it was held that part payment by the mother and natural 
guardian of a minor is not a payment by an agent within the 
meaning of section 20 of the Limitation Act. With great 
respect for the learned Judges who decided that case, I am 
unable to agree with them. 


That an acknowledgment of a debt by a guardian may be for 
the benefit and advantage of a minor can admit of no 
doubt. The present case is an instance in point. Had the 
mother of the defendants not acknowledged the debt due to 
the plaintiffs, the property of the minors would at once have 
been sold, whereas, as the petition of Sundar Dei, dated 4th 
September, 1902, shows a portion of the interest was remitted, 
and the minors were said to have benefited to the extent of 
Rs 1,441-7-0. This benefit the minors would not have obtained 
save for the action taken by their mother and guardian. Itis 
difficult to see how this benefit could be attained by obtain- 
ing a certificate of guardianship, and placing the minors under 
the protection of the court. In the present case, Sundar Dei 
did apply for a certificate of guardianship, but she was unable 
to furnish security as required by the court, and therefore the 
minors could not be placed under thé protection of the court. 
Upon the evidence on the record, | am of opinion that the ack- 
nowledgment of the debt due to the plaintiffs by the mother 
and guardian of the minor defendants was for their benefit, 
and it was not even hinted in the argument before us that it 
was not so. No useful purpose would therefore be served by 
asking the court below to find whether the acknowledgment, 
was beneficial to the interests of the minor. In my judgment 
the acknowledgment made by Sundar Dei saves the operation 
of limitation under section 19 of the Limitation Act, and the 
court below was wrong in dismissing the suit on the ground of 
limitation. I would, therefore, allow the appeal, and setting 
aside the decree of the court below remand the case to that 
court under section 362 of the Code of Civil Procedure, for 
trial of the other issues raised by the defendants. 


RICHARDS, J.—This was a suit to recover asum of 


(7) [1904] I. L. R., 26 All, 598. 
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Bs. 3,358-9-3 against the minor defendants, as heirs and 
representatives of one Babu Lal, deceased. The facts are 
not disputed and are shortly as follows :— 


The plaintifis advanced to Babu Lal, the father of the de- 
fendants, a sum of Rs 35,662-4-3 bearing interest at the rate of 
8 annas per cent per mensem. During his life-time, Babu Lal 
paid up Rs 32,350-8-0, leaving Rs 4,221-8-0, still due for princi- 
pal and interest. At his death, Babu Lal was possessed of a con- 
siderable amount of property and he died on the 5th of March, 
1906, leaving his minor sons the defendants and his widow 
Musammat Sundar Dei him surviving. The minor defendants 
became entitled to the property left by Babu Lal as his heirs. 
The decree claimed is only against the assets of the deceased 
in the hands of the minor defendants. The pl aintiffs do not 
seek to make the minor defendants personally liable. Musam- 
mat Sundar Dei applied for a certificate of guardianship of 
the minors and her application was granted by the District 
Judge of Allahabad, but subject to a condition that she would 
give security for the due administration of the property of the 
minors. Musammat Sundar Dei was never able to fulfil the 
condition as to security with the result that her appointment 
fell through, and we must regard her as simply the natura 
guardian of the minors. i 


Meantime efforts were being made to arrange the debts 
“due to the plaintiffs and others. Musammat Sundar Dei pre- 
sented a petition to the District Judge clearly admitting the 
debt. Babu Lal had carried on a shop business in his life-time, 
and Musammat Sundar Dei with the approval of the District 
Judge sold some of the property, the amount realised was 
brought into the court of the District Judge, and on the appli- 
cation of Musammat Sundar Dei was paid over to the plain- 
tiffs in reduction of their debt. In the course of those pro- 
ceedings, Musammat Sundar Dei more than once admitted 
the debt. The plaintiffs abandoned part of the interest due 
and the debt was thus reduced by a sum of Rs. 2,003-6-1. 
This payment was made before the period of limitation had 
expired and within 3 years of the institution of the suit. The 
debt was no doubt reduced both as to principal and interest 
but the fact of the part payment of the principal does not ap- 
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pear “in the hand-writing” of Musammat Sundar Dei, and 
the learned Advocate, for the appellant did not contend that 
the facts amounted to a payment of interest “as such” by 
Musammat Sundar Dei and was apparently content to rest his 
case on the provisions of sections 19 of the Limitation Act. 
Musammat Sundar Dei, on behalf of the minors, on numerous 
occasions, admitted the debt due to the plaintiffs and it is not 
disputed that if her acknowledgment could legally bind 
the minors, the acknowledgment which she, in fact, made, 
was amply sufficient to prevent the debt being barred by 
limitation. The proceedings in the District Judge’s Court 
were not regular and I only refer to them because they 
demonstrate that all parties were acting dona fide in the 
interests of the mionrs and their property. The minor 
defendants plead limitation, and say that they are not bound 
by the acknowledgments made by their mother. Musammat 
. Sundar Dei was the natural guardian of the minors, according 
to Hindu Law. Beyond all questions, she acted throughout in 
the interests of the minors, If the debt had not been reduced 
and if the guardian had not made the acknowledgments but 
had taken up a hostile attitude and put the plaintiffs at arms 
length, the latter would unquestionably have at once sued the 
minors, The mother was anxious, and properly anxious, to 
avoid a suit by the plaintiffs, and for this reason she entered 
into the negotiations in the course of which the payments were 
made, and the acknowledgments were given, and as a result a 
suit was averted. I hold that Musammat Sundar Dei acted 
in the interests of and for the benefit of the minors whose 
natural guardian she was. 


According to Hindu Law, the powers of a natural guardian 
acting in the management of the minors property, and in the 
interests of the minors are practically unlimited. The guar- 
dian can sell or mortgage the minors property, and in my 
opinion, a natural guardian could certainly legally pay a debt 
of the minors and obtain a good discharge. Indeed it seems 
to me that if a natural guardian neglected to pay a just debt 
of the minor, and allowed a suit to be brought, he would be 
acting contrary to his clear duty. Section 20 of the Limitation 
Act provides that when interest on a debt or legacy is before the 
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expiration of the prescribed period paid as such by. the person 
liable to`pay the debt or legacy or by his agent duly authorised 
in this behalf or when part of the principal of a debt is before 
the expiration of the prescribed period paid by the debtor or by 
his agent duly authorised in this behalf, a new period of limit- 
ation should be computed. Provided that in the case of part 
payment of the principal of the debt, the fact of the payment 
appears in the Aand-wstting of the person, making the same. 
As already pointed out, the learned advocate for the plaintiffs 
does not rest his case on section 20, but I quote the section as 
I think a consideration of its provisions helps us to consider 
the provisions of the preceeding section 19. Had Musammat 
Sundar Dei made a payment of interest as such, or if the fact of 
part payment of the principal appeared in her band-writing, I 
think it could hardly have been said that the payments were 
not made by the duly authorised agent of the minors 
within the meaning of the section. The guardian was the 
person empowered by Hindu Law to manage the minor’s 
property, and in a case like the present with a duty to make the 
payment. Indeed it seems to me that it might well be said 
that the act of the guardian was in law the act of the minors 
themselves. I think it ncessary that we should remember that 
we are applying the provisions of an Indian Act to a state of 
facts which could never arise in England, but which must arise 
every day in India. Under the Law in England, the entire 
estate of a deceased person vests in his executor or administrat- 
or, and the executor or administrator although he may have 
no beneficial interest whatever in the estate, is bound to pay 
the debts of the deceased to the extent of the assets, aad can 
certainly make a part payment or give an acknowledgment so 
as to prevent a debt being barred by limitation. It would 
make no difference that the persons beneficially interested in 
the estate were minors or under any other disability. We 
must however assume that under the circumstances of the pre- 
sent case, the plaintiffs cannot claim the benefit of section 20. 


Section 19 provides “if before the expiration of the period 
prescribed for a suit......... an acknowledgment of liability has 
been made in writing, signed by the party or by some person 
through whom he derives title or liability a pew period, 
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shall be computed.” Two explanations follow, and explana- 
tion II is as follows :— ; ; i 

“In this section sjgned means either personally or by aid 
agent duly authorised in this behalf.” 


It may be noted that the word ‘agent’ only appears in 
the explanation, it does not appear in the section proper. The 
old Act XIV of 1851 did not contain explanation II, It is 
clear therefore that explanation If was added to the section 
not for the purpose of restricting the section as it originally 
stood, but to point out that the acknowledgment mentioned in 
the section might not only be signed by the person but might 
also be signed by a lawfully authorised agent. I do not think 
that the word “ personally” in explanation II of section 19 
renders the construction, that ought to be given to section 10, 
different to the construction that ought to be given to section 
20, in the case of action through agents. The word was only 
introduced for the purpose I have mentioned and to draw a 
contrast between a person acting without an agent, anda 
person acting through an agent. 

It is contended on behalf of the defendants that a minor 
cannot appoint an agent, and that therefore no matter how 
dona fide and beneficial the action of their natural guardian 
may have been, they are not bound by her acknowledgment. 
A minor cannot himself appoint an agent, but the question 
is can there be no legally constituted agent within the mean- 
ing of the sections without appointment. Suppose Babu Lal 
had died leaving (as he did) a debt due to the plaintiffs and 
a widow and minor sons, and suppose in order to avoid a suit, 
the widow as guardian of the minors had regularly paid the 
interest as such, surely the assets of the deceased in the 
hands of the minors would be liable for the debt of the 
deceased, and the creditors could rely on the provisions of 
section 20, without having occasion to institute a suit, the 
moment Babu Lal was dead. If such a payment would bind 
the minors, it could only bind them, because the action of their 
guardian was either in the eye of law ¢Aezr action or because 
she was their legally authorised agent, wethin the meaning of 
the section. If such a payment would bind the minors, in my 
opinion, they are equally bound by their guardian’s acknowledg- 
ment, provided it was given for their benefit. The only distinc- 
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tion, in my opinion, is, that a part payment of principal or the 
payment of interest would perhaps more frequently be con- 
sidered for the benefit of a minor than the giving of an acknow- 
ledgment. This however has nothing to do with the construc- 
tion of the section. Whether a particular act was or was not for 
the benefit of the minor is an inference to be drawn from the 
facts and circumstances of each case. There would be hardly 
any difference between one isolated payment of interest just 
before the expiration of limitation, and a written acknowledg- 
ment given on a similar occasion ; and yet both might be for 
the benefit of the minor. It clearly appears from the judg- 
ment of their Lordships of the Privy Council in the case of Beds 
Maharani vy. The Collector of Etawah (!), that their Lordships 
were of opinion that the acknowledgment of the Collector 
acting on behalf of the Court of Wards would bind a minor, 
whose estate was under the management of the Court. 

In such a case, it seems to me that the Collector must be 
regarded as the agent, appointed by law to act for the minor 
or (which is really the same thing) the act of the Collector 
must be looked upon as the act of the minor, If an act of 
legislature can confer such a power on the Collector, I can 
see no reason why the same power is not included in the 
wide powers vested by virtue of Hindu Law inthe guardian 
of a minor acting for his benefit. It was held in the case of 
Narendra Nath Sarkar vy. Rai Charan Haldar (*), that a cer- 
tificated guardian is an agent duly authorised to pay interest 
on a debt within the meaning of section 20, A distinction 
was drawn by the learned Judges between the powers of a 
certificated guardian under section 20, and under section 19. 
That distinction cannot be drawn in the present case because 
Musammat Sundar Dei is not a mere certificated guardian 
with the limited powers of such a guardian. She is the natural 
Hindu guardian with the extensive power of such a guardian, 
and she was, in my opinion, acting for the benefit of the minors 
when she gaye the acknowledgments. 

It has been held in numerous cases that a manager of a` 
joint Hindu family can give a binding acknowledgment even 
where minors are concerned. It would indeed be an incon- 
venient state of things if the manager of a joint Hindu family 

(i) [1894] I. L. R, 17 All, 208, ` (2) [1902] I. L. R., 29 Cal, 649. 
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could not make apart payment of principal or a payment 
of interest so as to bind minor members of the family. It is 
‘urged that the position of the manager of a Hindu family is 
different from the position of a guardian, and he can give an 
acknowledgment or make a payment because of the joint 
nature of the family and estate. This cannot be the reason 
because section 21 of the Limitation Act provides that nothing 
in sections 19 and 20 renders one of several joint contractors, 
partners etc, chargeable by reason only of a written acknow- 
ledgment signed ora payment made by or by the agent of 
any other or others of them. If the manager of a Hindu 
_ family can be the “ agent” within the meaning of the sec- 
tions of a minor member of the family, I can see no reason 
why the natural guardian may not be the agent also. These 
cases and the opinion of their Lordships of the Privy Coun- 
cil show that there may be an agent within the meaning 
of the sections, who has not been actually appointed by the 
person liable. In the Full Bench case of Annapa Tamman- 
gauda v, Sangadigyapa (*), it was held that a guardian 
appointed under the Guardian and Wards Act could both 
pay interest make a part payment or give an acknowledg 
ment. In Kamta Kuar v. Her Sahai (*), it was held that 
the Collector in a case under the management of the Court 
of Wards could give an acknowledgment. Edge, C. J., says 
“He” (the Collector) was the person who represented the 
minor defendant and the estate. “ The natural guardian ofa 
minor Hindu is, in my opinion, entitled by law to act on 


behalf of the minor in the management of his property, and — 


the act of the guardian, if it is for the benefit of the minor, 
binds the estate of the latter. In the present case, the 
acknowledgment by Sundar Dei was for the benefit of the 
minors, and they are bound by it either as “their own act” 
or as the act of the person whom /he law authorises to act 
in their behalf, that is, of their “agent duly authorised.” 
I think in the circumstances of the present case, the acknow- 
ledgment of Musammat Sundar Dei binds the estate in the 
hands of the defendants as an acknowledgment within the 
meaning of section 20 of the Limitation Act. I would 
allow the appeal with costs and remand the case. 


(1) I. L. R, 26 Bom., 221. (2) [1888] A W.N, 187 
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could not make apart payment of principal or a payment 
of interest so as to bind minor members of the family. It is 
urged that the position of the manager of a Hindu family is 
different from the position of a guardian, and he can give an 
acknowledgment or make a payment because of the joint 
nature of the family and estate. This cannot be the reason 
because section 21 of the Limitation Act provides that nothing 
in sections 19 and 20 renders one of several joint contractors, 
partners etc, chargeable by reason only of a written acknow- 
ledgment signed ora payment made by or by the agent of 
any other or others of them. If the manager of a Hindu 
family can be the “ agent” within the meaning of the sec- 
tions of a minor member of the family, I can see no reason 
why the natural guardian may not be the agent also, These 
cases and the opinion of their Lordships of the Privy Coun- 
cil show that there may be an agent within the meaning 
of the sections, who has not been actually appointed by the 
person liable. In the Full Bench case of Annapa Tamman- 
gauda v. Sangadigyapa (*), it was held that a guardian 
appointed under the Guardian and Wards Act could both 
pay interest, make a part payment or give an acknowledg- 
ment. In Kamta Kuar v. Har Sahai (#7), it was held that 
the Collector in a case under the management of the Court 
of Wards could give an acknowledgment. Edge, C, J., says 
“He (the Collector) was the person who represented the 
minor defendant and the estate.” The natural guardian of a 
minor Hindu is, in my opinion, entitled by law to act on 
behalf of the minor in the management of his property, and 
the act of the guardian, if it is for the benefit of the minor, 
binds the estate of the latter. In the present case, the 
acknowledgment by Sundar Dei was for the benefit of the 
minors, and they are bound by it either as “their own act” 
or as the act of the person whom ¢he daw authorises to act 
in their behalf, that is, of their “agent duly authorised.” 
I think in the circumstances of the present case, the acknow- 
ledgment of Musammat Sundar Dei binds the estate in the 
hands of the defendants as an acknowledgment within the 
meaning of section 20 of the Limitation Act. I would 
allow the appeal with costs and remand the case. 
(1) [r901] I. L-R, 26 Bom., 221. (2) [1888] A. W. N., 187 
58 


CIVIL 
1908. 
RAMCHARAN Das 
GAYA PRASAD. 


Richards, J. 


400 HIGH COURT. [A. L. J. R. 


CIVI, BY THE COURT.—The opinion of the majority of the 
1908. Bench being that the case should be remanded under section 
Peg 562 of the Code of Civil Procedure, we allow the appeal, set 


RAMCHARAN DAS ; 
4: aside the decree of the court below and remand the case 


GAYA PRASAD. under the provisions of that section, with directions that it be ` 
re-admitted in the file of pending suits, and be disposed of , 
according to law. Costs here and hitherto will abide the 
event. The costs in this court will include fees on the higher 
scale. 


M.L.S. 
Appeal decreed, cause remanded, 
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CRIMINAL. 
1908. VErSHS 
F KING EMPEROR.* 
April, 29. 
KNOX, J. Code of Criminal Procedure (Act V of 1898 ) sections 222, 288, 284, 


AIKMAN, J. 235, three distinct offences of criminal misappropriation and two 
distinct ones of forgery cannot be tried together. i 
The accused was charged with having committed three separate 
acts of misappropriation within one year. He was also charged 
with having committed two separate offences of forgery. All these 
five offences were tried together at one and the same trial. A’edd, 
that the joint trial could not be supported, as the series of acts 
charged did not form the same transaction. 


APPEAL against an order of W. R. G. Moir Esq., Addi- 
tional Sessions Judge of Gorakhpur. 

The material facts appear from the order of 

GRIFFIN, J.—The appellant in this case has been convicted 
in one and the same trial on three charges of criminal mis- 
appropriation and on two charges of forgery to cover up two 
items said to have been embezzled. He has been sentenced 
in the aggregate to six years on the charges under section 409, 
Indian Penal Code, and to ore years under section 467, 
Indian Penal Code. 


Griffin, J. 


*Cr. Ap. 46 of 1908, 
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It is contended on his behalf that the trial of the accused 
was bad inasmuch as there has been illegal joinder of chargers. 


I am referred to the rulings in Sudrahmania Ayyar v. King 
Emperor (1) Kast Viswanathan v. Emperor (°) and Manavala 
Chetty v, Emperor (8), 


The point is one that does not appear to have come before 
this court. At least I have not been referred to any ruling 
bearing upon it. It is one of some importance, and., I think 
should be decided by a Bench of two Judges. I accordingly 
refer the point to a Division Bench. 

The case was heard by a Bench composed of KNOX, and 
AIKMAN, JJ. 


M. L. Agarwala, for the appellant. 
W. K. Porter, (Assistant Government Advocate), for the 
Crown. 


The judgment of the Court was delivered by 


AIKMAN, J.—We think that the first plea taken in the 
petition of appeal must be sustained. The appellant was 
charged with three separate acts of criminal misappropriation 
committed within one year. He was also charged with having 
committed two separate offences of forgery. All these five 
offences were tried together at one and the same trial. The 
joint trial of these five offences cannot be supported by any of 
the provisions contained in the Code of Criminal Procedure. 
The series of acts charged do not form the same transaction. 


We therefore set aside the conviction and order new trials 
on charges framed in accordance with law. The three acts of 
criminal misappropriation may form the subject of one trial. 
Evidence of the forgeries may be given in support of the 
charges of misappropriation. If it is decided to try the accused 
for the forgeries that must form the subject of a separate trial. 

Conviction set aside, new trials ordered. 
(1) [1901] I, L. R., 25 Mad., 61. 
(2) [1907] I. L. R., 30 Mad., 328. (3) [1906] I. L. R., 29 Mad., 569. 
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AHMAD ALI KHAN AND OTHERS 
VEKSUS 
BILAS RAI AND OTHERS.*® 


Sub-mortgagee—Right to sell morigaged property— Frame of suit. 

In a properly constituted suit a sub-mortgagee is entitled to a 
decree for the sale of the mortgaged property. The mortgagor in 
such a suit must be impleaded as also the morrgagees, so that the 
former may have an opportunity of redeeming and the latter may 
be able to safe-guaid their interests in regard to the claim put 
forward by the sub-mortgagee, and see that the amount claimed 


is due. 
SECOND APPEAL against the decree of Pandit Pitambar 


Joshi, Additional Subordinate Judge of Aligarh, reversing 
a decree of Babu Banke Behari Lal, Munsif of Havali. 

Suit for sale upon a mortgage. 

The facts appear from the judgment. 

The court below decreed the claim. 

Defendant appealed. 

Abdul Raoof, for the appellant. 

B. E. O Conor (with him J. N. CAaudrt), for the respondents. 

The judgment of the Court was delivered by | 

STANLEY, C. J.—The facts of this case are these. One 
Lachmi Narain held a mortgage of certain property and on 
foot of that mortgage obtained a decree for sale and there- 
after sold his interest in the decree and in the mort- 
gaged property to Bhawani Das. Bhawani Das then execut- 
ed a sub-mortgage of the property in favour of the plain- 
tiffs, in the mortgage, hypothecating the decree obtained by 
Lachmi Narain as also his mortgagee rights in the property. 
The plaintiffs, under this document, became sub-mortgagees. 
They instituted the suit out of which this appeal has arisen 
for sale of the mortgaged property, impleading as defendants 
not merely Bhawani Das but also the mortgagors. It appears 
that in execution of the decree of Bhawani Das the property 
was sold and purchased by Bhawani Das and that sale was 
confirmed but no certificate of sale has been issued. The 
lower appellate court decreed the plaintiffs’ claim and hence 
the present appeal has been preferred. 

The point raised before us is that the plaintiffs as sub- 
mortgagees are not entitled to sell the mortgaged property 
but can at the utmost sell the mortgagee rights, acquired by 

* S. A 547 of 1907. 


VOL. V.] HIGH COURT. 403 


them. We are of opinion that in a properly constituted 
suit, a sub-mortgagee is entitled to a decree for sale of the 
mortgaged property. The mortgagor in such a suit must be 
impleaded as also the mortgagees so that the former may 
have an opportunity of redeeming and the latter may be able 
to safe-guard their interests in regard to the claim put forward 
by the sub-mortgagee, and see that the amount claimed is 
due. We dismiss the appeal with costs including fees in this 


court on the higher scale. . 
Appeal decreed. 


BEHARI AND OTHERS 
VETSHS 
RISAL AND OTHERS.* 


Emecution of decree—Decree as originally framed incapable of execution 
—Amendment of decree—Limitation Act (XV of 1877), Sch. IT 
Arte, 178, 179. 

A decree for sale was obtained on foot of a mortgage. The decree 
was made absolute on 3rd February, 1903. By mistake of the 
Court or its officers, the decree ordered the sale of a village which 
did not in fact exist. The decree-holders applied for correction of 
the decree, and on 14th November, 1903, the correct name was sub- 
stituted. Within three years from that date but upwards of three 
years from that of the order absolnte, the decree-holders applied for 
execution of the decree. edd, that the application was within time. 
A decree ordering sale of a non-existent village is incapable of 
execution, as it would be impossible to comply with the provisions 
of the law as to making and affixing proclamation on the property 
Muhammad Suleman Khan v. Muhammad Yar Khan, L L. R., 17 
AIL, 39, relied upon. 

SECOND APPEAL against the order of Louis Stuart Esq., 
District Judge of Meerut, reversing the order of H. David 
Esq., Subordinate Judge. 

Application for execution of decree. 

The material facts appear from the judgment. 

The court of first instance allowed the application but 
the lower appellate court reversed the decree. 

Decree-holders appealed. 

M. L. Agarwala, for the appellants. 

J. N., Mukerji, for the respondents. 

The judgment of the Court was delivered by 
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AIKMAN, J.—The appellants obtained a decree for sale 
upon a mortgage. This decree was made absolute on the’ 
3rd of February, 1903. By some mistake of the court or of 
its officers, the decree ordered the sale of a village, vfz., 
Chhajjupur. It is admitted that no such village exists. 
Discovering the mistake, the decree-holder applied for cor- 
rection of the decree, and on the 14th of November, 1903, the 
correct name of the village, which had been mortgaged by 
the respondents, was substituted both in the decree under 
section 88, and the order absolute under section 89. Within 
three years from the date upon which this correction was 
made but upwards of three years from the date of the order 
absolute, the decree-holders applied for execution. -They 
were met by a plea of limitation, which was overruled by 
the court of first instance, but sustained by the learned Dis-. 
trict Judge. The decree-holders come here in second appeal. 
The learned District Judge was of opinion that the decision, 
relied on by the decree-holders, namely, Muhammad Suleman 
Khan v. Muhammad Yar Khan ('), was inapplicable-to the ' 
facts of the present case, inasmuch as in that case the decree 
was held incapable of execution, whilst in this case the 
learned District Judge was of opinion that the decree was 
capable of execution. This view we find ourselves unable 
to accept. We are of opinion that a decree, which orders 
the sale of a share in a non-existent village, can not be execut- 
ed. It would be impossible, for instance, to comply with the 
provisions of law as to making and affixing proclamation on 
the property. The appellants applied for execution within 
three years of the time, when a decree capable of execution 
came into existence. We are of opinion that the case relied on 
by them supports their contention. We accordingly allow the 
appeal, and setting aside the order of the court below, restore 
that of the court of first instance. The appellants will have 
theircosts here and in the court below. The case will go 
back through the lower appellate court to the court of the 
Subordinate Judge with directions to re-admit the application 
under its original number in the register and dispose of it 


according to law. 
Appeal allowed. 


(1) [1894] I. L R., 17 All, 39. 
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MUMTAZ-UN-NISA AND ANOTHER 
VERSES 
TUFAIL AHMAD AND ANOTHER.* 


Code of Civil Procedure (Act XIV of 1882), section 623—Review— 
Inaccurate expreasion in judgment— Mistake corrected. 

The judgment of the High Court contained the following sen- 
tence .—“ This under the Mahomedan Law would be what is 
known as an ariar, and therefore invalid? An application for 
review was presented contending that an aria? was valid and the 
expressions in italics were wrong 

Held, that an artat was valid under the Mahomedan Law, and 
it was not meant to decide otherwise in the judgment. The expres- 
sions “and therefore invalid” were incorrect and were ordered to 
be expunged. 

Per BANERJI, J.—Strictly speaking this application for review of 
judgment is not maintainable under section 623 of the Code of Civil 
Proceduie, as the applicant was not aggrieved by the decree or 
order passed in the case. 


APPLICATION to review the judgment of BANERJI, and 
RICHARDS, JJ. 

The facts are to be found reported at p. 264 of I. L. R., 28 
All. 

R. Malcomson, for the applicants. 

Muhammad Ishag, for the opposite party. 

The following judgments were delivered. 

BANERJ!, J.—This is an application for review of the 
judgment passed by us in this case, on 16th November, 1905. 


In that judgment which is reported in I. L. R, 28 Al, p. 264, 
the following passage occurs. “It is manifest that the in- 
tention” was to transfer to the lady “the right to enjoy 
the usufruct of the property for her life. This under 
the Mahomedan Law would be what is known as an artat 
and therefore invalid.” It is said that we were wrong in 


saying in our judgment that an ariat is invalid and we’ 


are asked to expunge the word “invalid” and substitute 
* Application for review of judgment F. A. F. O. in No. 80 of 1905. 
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for it the word “valid.” Strictly speaking this application for 
review of judgment is not maintainable under section 623 of 
the Code of Civil Procedure, as the applicant was not aggriev- 
ed by the decree or order passed in the case, but as the expres- 
sion “therefore invalid may lead persons to think that in our 
opinion a grant known as an artat in Mahomedan Law is 
invalid, we think the matter should be considered by us. Speak- 
ing for myself I think the word “invalid ” erroneously crept 
into the judgment. What we meant to hold and did hold was 
that the transfer was not an absolute gift, so that any limita- 
tion or condition limiting it would be void under the Maho- 
medan Law, but that taking the transaction as a whole it was 
a grant of the usufruct of the property to Musammat Habib- 
un-nissa for her life. This is what is known in Mahomecan 
Law as an ariat. Vide Amir Ali Mahomedan Law, p. 79. 
An artat is not invalid according to Mahomedan Law, and 
we did not mean to hold that the transfer in the present case 
being an artat was invalid, all that we intended to decide was 
that it was not an absolute gift but was what is known to 
Mahomedan Law as an artat. In order to remove all mis- 
conception, I think the words “therefore invalid” should be 
expunged from the judgment, and I would order accordingly. 


RICHARDS, J.—I also think that an inaccurate expression 
has crept into the judgment. The suit was brought to recover 
possession of certain property. The plaintiffs claimed as the 
heirs of Niaz Ali. The defendant defended the suit as trans- 
feree of Musammat Habib-un-nissa wife of Niaz Ali. Niaz Ali 
had made an application in the revenue court for mutation of 
names in favour of Musammat Habib-un-nissa, The defendant 
claimed that the result of that application in the revenue court 
was to confer an absoluté estate on Musammat Habib-un-nissa, 
at least this was the only contention in the appeal before us. 
We had therefore to decide only the question whether Mus- 
ammat Habib-un-nissa had acquired an absolute estate. We 
decided the transactions amounted to no more than a grant 
of an ariat to Musammat Habib-un-nissa and that accordingly 
the defendant could not rely on a transfer from Musammat 
Habib-un-nissa as a complete transfer of the entire estate in 
the property. We intended to decide that question and no 
other and if the judgment is corrected in the way pointed out 
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by my learned brother it will be free from all ambiguity. I 
then concur in the order passed by him. 

By CourtT.—We allow the application so far that we 
direct that the words “and therefore invalid” be expunged 
from the judgment. Having regard to the circumstances of 
the case we make no order as to costs, 





Application granted. 


DWARKA DAS AND ANOTHER 
VEr SHS 
AKHAY SINGH.* 


Code of Civil Procedure (Act XIV of 1882), section 18—Res judicata 
— Question of title decided in former suit by revenue court —Former 
suit instiiuted wrongly in rerenue court—Appeal to the Civil Court 
—Surt to be deemed aa instituted in right court. 

In a suit for an annuity for certain years, the defendants denied 
the title of the plaintiffs. In a previous suit in the revenue court 
between the same parties foi arrears of revenue of certain other years 
it was decided, upon the admission of the defendant, that he was 


hable. 

Heid, that the decision of the revenue court operated as res judi- 
caia upon the question of title and the defendant was estopped from 
re-opening the question in the present suit and the plaintiffs were 
entitled to receive the amount of the annuity. 

SECOND APPEAL against the decree of Babu Shiva Prasad, 
Additional Subordinate Judge of Agra, confirming a decree 
of Babu Baidya Nath Das, Munsif. 


Suit to recover an annuity. 
The facts were as follows :-— 


In 1862 there was a litigation between one William Derridon 
and his two sisters Rosina and Teressa. This was settled by 
a compromise. The compromise decree provided that the two 
ladies were to receive an annuity for their life, that after their 
death it was to devolve on their issue; that the ladies and 
their heirs had no right to transfer the annuity charge; that 
the annuity charge was to revert to Major Derridon and his 

* 5, A. 88 of 1907. 
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heirs on the death of two ladies if they died without issue. 
The annuity was to be a charge on 7% biswas muafi in the 
village Anwal Khera. The ladies died without issue, and 
the annuity reverted to George Derridon a nephew of William 
and he became the absolute owner of the charge. The 
father of the plaintiffs purchased half the share in the charge 
from George Derridon and he acquired the right to realize the 
charge from 7% biswas muaf. 


William Derridon had transferred 1 biswa and 16 biswansis 
out of 734 biswas to the father of the plaintiffs and the remain- 
ing § biswas and 14 biswansis muafi were purchased by auc- 
tion sale by the defendants, 2nd set. The plaintiffs’ father 
thus became the owner of the charge on 734 biswansis muaf 
and of I biswa and 16 biswansis muaf itself. He transferred 
the said full and absolute s#uaf% to the defendants, Ist set. 


The plaintiffs brought a suit for recovery of their share of 
the charge against the defendant Raja Akhay Singh in 1897. 
The suit was decreed on the admission of the defendant. 
The plaintiffs brought this suit for recovery of their share 
of annuity for subsequent years. The suit was dismissed 
by the courts below on the ground that the right of Rosina 
Smith and Teressa Rennick was not transferable. 


Plaintiffs appealed. 


A. E. Ryves (with him Satish Chandra Banerji), for the 
appellants. The defendant was barred by section 13, Code of 
Civil Procedure, by reason of a previous decision of the High 
Court decreeing the appellants’ suit for arrears of revenue for 
the years 1306 to 1308 Fasli. The title in question in the 
present suit was the same as that in the previous suit; section 
13 barred the defence. 


Durga Charan Banerji, for the respondent. 


The present suit was to recover alikana for the years 
1309 to 1311 Fasli, whereas the previous suit was one for 
arrears of revenue. The former suit was decided on an admis- 
sion and the question of title was not decided. 


Balkishan v. Kishan Lal (1888) 1. L. R, 11 AlL, 148, 
Nicholas v, Ashhar [1896] L. L. R., 24 Cal, 216. 
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The former suit was brought in the revenue court, and 
the decree could not operate as res judicata in a Civil Court. 
Rani Xiskori y. Raja Ran, [1903] L L. R, 26 AIL, 468. 
Ashrafunnissa v. Ali Ahmad, [1904] I. L. R., 26 All., 601. 
Inayat Ali Khan Y. Ahmad Ali Khan, [1905] L L. R., 27 All, 569. 
In order to determine the question of res judicata, the juris- 
diction of the court in which the suit was instituted must be 
looked to. 
Shebu Raut v. Behari Raut [1908] 7 C. L. J., 470. 
flurry Behari Bhagat v. Pargun Ahir [1890] L L. R., 19 Cal., 656. 
Bakshi v. Nigamuddi [1892] 1. L. R., 20 Cal, 505. 
The following judgments were delivered. 


KaRAWAT HUSAIN, J.—The facts which have given rise to 
this appeal are as follows :— 


The plaintiffs brought a suit for their share amounting to 
Rs 151-3-0 in an annuity which was a charge on a 7% biswa 
share in tha village Anwalkhera for the years 1309, 1310 and 
1311 Fasli. The defendants resisted the claim on various 
grounds, Th: learned Munsif dismissed the suit. He held 
that the judgmant of this Couct, dated the t4th August, 1905, 
did not opsrate a; res Ju licata, inasmuch as ths subject-matter 
in issue in the case in which that judgment was pronounced 
was not the same as in the present case. He remarks “I do 
not think (that) that judgment can operate as res judicata the 
subject-matter being different, uvzs., for a different year’s 
charge.” 

The plaintiffs appealed to the District Judge. Their fifth 
ground of appeal was that “the question of the liability of the 
defendant No: 3 to pay the plaintiffs is res judicata ” 

The learned District Judge dismissed the appeal on the 
ground that the defendant No: 1 was not liable to pay the 
annuity deciding the plea of res judicata. I may mention here 
that the former suit was instituted in the Revenue Court and 
that no objection was taken that the suit was instituted in the 
wrong court. The learned District Ju ige, under the provi- 
sions of section 296 of the North-Western Provinces Rent Act 
(Act No. 12 of 1881), disposed of the appsal as if the suit had 
been instituted in the right court. He remarked 


“Tt is a mere quibble to say tat (the) defendant admitted 
it asa shareof revenue and not as a share of an annuity The 
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fact remains that Raja Govind Singh admitted his liability to 
pay it and offered to pay it. Now that the case has come to 
this Court, it is immaterial whether the suit was originally in- 
stituted in the civil court or the revenue court. The only ob- 
jection that Raja Govind Singh’s pleader can now raise as to 
paying it is that if the suit was brought in the civil court for 
the money as an annuity, his client might be able to raise some 
defence. But the facts have been before him for a long time, 
and if there is any reason why he should not pay the money, 
he should be able to state it in this Court. Oa the state of 
things at present disclose | the appellants are clearly entitle? 
to receive the money.” 


The plaintiffs have preferred a second appeal to this Court. 
It is contended on their behalf that the question of the liabi- 
lity of the defendant t to pay Rs 151-8-o to the plaintiffs is 
res judicata by reason of the judgment of the High Court bet. 
ween the same parties, dated the 14th August, 1905, in second 
appeal No: 872 of 1903, and that the fact that.the claim in 
the former litigation was for a different set of years can not 
prevent the operation of res judicata, for, the title under which 
the plaintiffs claimed th? share of the annuity whether for one 
set of years or another was one and the same title in both 
cases, 

To meet this contention, it is argued for the respondent (1) 
that the claim in the former suit was for 1306, 7 and 8 Fasli 
while in the present suit it was for 1303—11 Fasli, and thus 
the subject-matter was not identical in both suits; (2) that the 
question of title was not determined in th: former litigatio1; 
(3) that the former suit was instituted in the Revenue Court 
while the present suit was brought in the Civil Court ; (4) that 
the decision of the question of liability by the Revenue Court 
could not operate as res judicata in the present suit which was 
brought in the Civil Court, and in which the question of liability 
to pay the share of the annuity was in issue. (See Rant Ki- 
short v. Raja Ram ('), Ashrafunnisa v. Alt Ahmad (°), and 
Inayat Ali Khan v. Ahmad Alt Khan (4), and (5) that the ulti- 
mate decision of the appeal in the former suit by the High 
Court was immaterial, inasmuch as for the operation of the 

(1) [1903] I. L R., 26 ALL, 468. (2) [1904] I. L. R., 26 All, 601. 

(3) [1905] I. L. R., 27 All, 560. 
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plea of ses judicata the competency of the original court which 
decided the former suit must be looked to and not that of the 
appellate court in which the suit was ultimately decided on 
appeal (see Shebu Raut v. Behari Raut) (*). 

In order to see whether the question of title was raised 
in the former litigation, I examined the paper book of S.A. 
No. 872 of 1903, with the following result :— 

The plaintiffs in their plaint alleged that “the plaintiffs’ 
share amounted to Rs, 214-14-11 perannum.” The defendants 
in their written statement admitted that “according to the 
village practice, the plaintiffs had always been getting Rs. 151-8 


per annum on account of the revenue of their share.” They ` 


further added that the defendants always offered to pay 
Rs. 1§1-8-0, and that that sum might be awarded to the plain- 
tifis. The issue ran as follows :—whether the annual amount 
of revenue was Rs, 214-14-11, as claimed by the plaintiffs, or 
Rs. 15 1-8-0, as alleged by the defendants. 


The first court dismissed the claim considering it a claim 
for revenue. The plaintiffs appealed to the learned District 
Judge who decreed the appeal. His remarks are:— 

“Now as to whether the appellants are entitled to the 
amount admitted in the written statement, the pleader for Raja 
Govind Singh contends that the written statement was a piece 
of foolishness on the part of the defendant’s Karinda, that the 
defendant never admitted that the plaintiff was entitled to a 
share of an annuity, and that the admission gives the plain- 
tiff no title. Now formal pleas ina written statement can 
not be evaded by saying that they were foolishly made by an 
agent. The defendant admitted that the plaintiff was entitled 
to receive from him annually Rs. 151£-8-0, out of the assigned 
revenue of the share in question. i 

Although that amount has been fixed by the decision of 
the Court, and cannot fluctuate according to fluctuation in 
the revenue of the share, yet plaintiffs title ‘is undoubtedly 
based on the fact that his predecessors-in-title had a share in 
the estate. The sum in question has always hitherto been 
dealt with by the Revenue Court, and it is a mere quibble 
to say that defendant admitted it as a share of revenue and 


(4) [1998] 7 C. L J. R., 470. 
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not as a share of an annuity. The fact remains that Govind 
Singh admitted his liability to pay it and offered to pay it.” 

The defendants, Raja Govind Singh and Kuar Akhay Singh 
appealed to this Court, and a Bench of this Court, of which 
one of us was a member dismissed, the appeal, on the 14th of 
August, 1905, with the following remarks :—* It is clear on the 
findings that this appeal cannot be supported. The defend- 
ant appellant admitted his liability to pay Rs. 151-8-0. The 
District Judge gave a decree in accordance with that admission, 
and so acted within his right.” 


The above passages leave no doubt in my mind that in 
the previous litigation, the question of title was involved, and 
the liability of the defendant No. I to pay Rs. 151-8-0, a year 
to the plaintiffs was decided on his own admission. Such 
being the casé, the judgment of this Court dated the 14th 
August, 1905, undoubtedly operates as res judicata, notwith- 
standing the fact that the claim in the present litigation is for 
a different set of years. . 

Chandi Prasad v. Maharaja Mohendra Chandra Singh (3) 
is an authority for the above proposition. The root of the 
matter between the parties whether it related to 1306, 1307 
and 1308 Fasli or to 1309, 1310 and 1311 Fasli was in both 
cases the same and the liability of the defendant to pay to the 
plaintiffs the share of the annuity amounting to Rs. 151-8-o 
was decided in the former suit. 


It is, however, argued for the respondent that the original 
court which determined the question of the liability of the 
defendant to pay Rs. 151-8-0 annually was the revenue court 
and its decision cannot operate as res judicata in the present 
suit instituted in the Civil Court. 

There is no force in the argument. The former suit was 
no doubt instituted in the Revenue Court which was the 
wrong court, but no objection was taken to such institution 
and the learned District Judge proceeded under section 206 
of the North Western Provinces Rent Act, which runs as fol- 
lows :— 

“In all suits instituted in any Civil or Revenue Court in 
which an appeal lies to the District Judge or High Court, an 
(1) [roo1] 1 L. R,, 24 All, 112 
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objection that the suit was instituted in the wrong court shall 
not be entertained by the appellate court, unless such objec- 
tion was taken in the court of first instance, but the appellate 
court shall dispose of the appeal as if the suit had been 
instituted in the right court.” 


He disposed of the appeal as if the suit had been institu- 
ted in the right court. Under such circumstances, the 
Revenue Court must be deemed to be the Civil Court, and 
the decision of the Revenue Court on the question of title 
must be held to be the decision of the Civil Court. Apart 
from the provisions of section 206 of the N.-W. P. Rent Act 
(12 of 1881), whenever a Revenue Court has the power of 
directly deciding a question of title that court for deciding 
that question must on principle be deemed to be a Civil 
Court. The determination of the question of title is the 
function of a Civil Court, and ifthe Legislature invests a 
Revenue Court with the power of directly deciding the ques- 
tion of title in certain cases, the Revenue Court in those cases 
becomes a Civil Court. The case of Salig Dube v. Deoki 
Dube, (1) (which lays down that when a Revenue Court, under 
section 199 of the Agra Tenancy Act, decides a question of 
title against a tenant that tenant is barred by the rule of 
res judicata from reopening the question of title in a Civil 
Court) is I think based on that principle. 


The cases of Rani Kishori v. Raja Ram (4), Ashrafun- 
nisa v, Ali Ahmad ($) and Inayat Ali Khan v. Ahmad Ak 
Khan (+) have no application to the facts of the present case. 
In those cases the Revenue Court, under section 206 of the 
N.-W. P. Rent Act (12 of 1881) was not transformed into a 
Civil Court nor was it invested with the power of directly 
deciding the question of title. Moreover the question of 
title was not directly in issue in the Revenue Court in these 
cases. Regarding the case of Shebu Raut v, Behari Raut, it 
is sufficient to remark that it lays down a correct rule of law 
but has no application to the case before us, in which the 
original court of Revenue, by the provisions of section 206 of 
the old Rent Act, is deemed to be a Civil Court. 


(1) [1905] 2 A. L. J. R, 337. (2) [1905] I. L. R., 26 A. 468 1903. 
(3) [1904] 1. L. R., 26 A. Gor. (4) [1905] I. L. R., 27 A. 569. 
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For the above reason, I would hold that the judgment of 
this Court, dated the 14th August, 1905, in S. A. No. 872 of 
1903, operates as res judicata, and would allow the appeal, and 
set aside the decrees of the courts below, and decree the plain- 
tiffs claim, with costs which in this Court -will include the 
fees on the higher scale. 

STANLEY, C. J.—I concur in the proposed order, 

By THE COURT. The order of the Court is that this 
appeal be allowed, the decrees of the courts below be set 
aside, and the plaintiffs claim be decreed with costs which in 


this Court will include fees on the higher scale. 
S.C. C: Appeal decreed. 


RAM LAL 
VErSUS 
BAHADUR ALI AND ANOTHER.* 
Pre-emption—W ajib-ul-arz—Construction— Rights of holders of khalsa 
and milk. 

The wajib-ul-arz of a village provided as follows :—The zamindar 
of the 4Aaésa is one person, hence there is no custom of pre-emption 
in the £#a/sa but among the owners of the é/a/sa and the wilh, the 
following custom of pre-emption prevails. Æeld, that under the 
condition of the waziè-ul-ara set out above, the 4/4a/sa land was not 
subject to a claim of pre-emption but that the Mahomedan Law of 
pre-emption applied, and the fact that the property was purchased by 
a Hindu made no difference. Gobind Dayal v. Inayat-ullah, l. L. 
R., 7 All, 775. Qurban Husain v. Chote Lal, 1. L. R., 22 All, 102; 
Amir Hasan v. Rahim Baksh, 1. L. R., 19 AlL, 466, referred to. 


SECOND APPEAL against the decree of D. R, Lyle Esq. 
District Judge of Moradabad, modifying the decree of Pandit 
Mohan Lal, Officiating Subordinate Judge. 

Suit for pre-emption. 

The facts appear from the judgment. 

The Court of First Instance decreed the claim in part but 
the lower appellate court decreed the whole suit. 

Defendant appealed. 

*S., A No. 1216 of 1906. 
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G., W. Dillon, for the appellant. 
Abdul Raoof, for the respondents. 
The following judgments were given :— 


KARAMAT HUSAIN, J.—The facts out of which this second 
appeal has arisen are as follows :— 


One Ismail Khan, on the 9th of December, 1900, sold a 
share in the £Aa/sa land of Bazidpur to Ram Lal. Bahadur 
Ali Khan brought a suit for pre-emption under the Maho- 
medan Law, presumably under the Hanafi school. The ven- 
dee raised various defences. The Court of first. instance 
finding that the vendee Ram Lal was entitled to pre-empt 
under the wajib-ul-arz, and that Bahadur Ali was entitled to 
pre-empt under the Mahomedan Law gave the latter a decree 
for half the property in suit, on payment of half the price for 
which it had been sold. Both parties appealed. The learned 
District Judge coming to the conclusion that the custom of 
pre-emption recorded in the wajib-ul-arz superseded the rules 
of the Mahomedan Law, and finding that Bahadur Ali was a 
near relation of the vendor, gave Bahadur Ali a decree for all 
the property in suit, and dismissed the appeal of Ram Lal. 
Ram Lal has preferred this second appeal. The grounds of 
appeal are :— 


(1) The interpretation put upon the wajib-ul-arz is wrong. 


(2) The words in the wajib-ul-arz relate to propinquity in 
space and not to propinquity of relationship. 
(3) The claim being based on the Mahomedan Law, a 
decree under the wajib-ul-arz could not be passed. 


The following facts have been found by the lower appel- 
late Court:—{1) Bahadur Ali is a co-sharer in the kalsa ; (2) 
Ram Lal is also a co-sharer in the kalsa. The point on 
which the decision of this appeal turns is the interpretation 
of the wajib-ul-arz. The material portion of it may be 
rendered as follows :-— 


“The zamindar of the 2Aa/sa is one person ; hence there is 
no custom of pre-emption in the £4aésa ; but among the owners 
(lit. owner) .of the &hadsa and milks, the following custom of 
pre-emption obtains.” 
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On the basis of the above extract from the wajib-ul-arz, it is 
urged for the appellant that the wajib-ul-arz gives no right of 
pre-emption to the co-sharers in the kAalsa inter se, but that 
there isa right of pre-emption between the owners of the £Aalsa 
and the owners of the z#7/és in the sense that if a share in the 
Khalsa is sold, the owner of the mtik is entitled to pre-empt. 
Whatever may be the correct meaning of the last portion of 
the peculiarly worded clause in the wajib-ul-arz, I can safely 
say that, according to the plain meaning of the first part of the 
clause, the £Aadsa land is not subject to a claim for pre-emption 
under the wajib-ul-arz. Such being the case, the wajib-ul-arz 
has no application to the sale of the £Aa/sa land, and a suit to 
pre-empt it can only be instituted under the Mahomedan Law. 


This leads me to determine the right of the pre-emptor and 
the vendee under the Hanafi school of Mahomedan Law. 
The property sold belonged to a Mahomedan, and was there- 
fore subject to pre-emption by those who were entitled to pre- 
empt under that law. The fact that it was purchased by a 
Hindu makes no difference. He purchased it subject to the 
right of pre-emption by the plaintiff. (See Godind Dayal v. 
Inayat -ul-lah (*) ). 

It might, however, be contended that Ram Lal being a 
Hindu has no right to pre-empt, although he is a co-sharer in 
the £halsa, but there is no force in this contention, “The prin- 
ciple of reciprocity,” as remarked by Aikman, J., in Qurdan 
Husain v. Chote Lal (°?) “lies at the root of the law 
of pre-emption” and “according to the Hanafi law it is 
not necessary that the pre-emptor should be of the same reli- 
gion as the vendor. ” 

The conclusions at which I thus arrive are that :— 

(1) The Aalsa land in Bazidpur is not subject to the right 
of pre-emption under the wajib-ul-arz. l 

(2) The case before us is to be governed by Hanafi law. 

(3) Bahadur Ali and Ram Lal both have equal rights of 
pre-emption in respect of the kalsa land. 

Following therefore Amir Husan v. Rahim Baksh (3), I set 
aside the decree of the lower appellate court, and give Baha- 


(1) [1885] I. L. R, 7 AIL, 775. (2) [1899] L L. R., 22 All., 102, at p. 104. 
(3) [1897] I. L. R., 19 AIL, 466. 
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dur Ali a decree for possession of half of the property in dis- 
pute, on condition that the plaintiff shall deposit in court 
within two months hence the sum of Rs. 734, which is half the 
purchase money. Ram Lal defendant will pay the costs 
incurred by the plaintiff in all courts : on default, his suit shall 
stand dismissed with costs in all courts. 


STANLEY, C. J.—I concur in the views expressed by my 
learned brother. The wajib-ul-arz which we have to interpret 
has most novel provision as to pre-emption, and it is difficult 
to say what was in the minds of the parties when they agreed 
to be bound by it. But upon the whole I am disposed to 
think that the view which has been adopted by my learned 
colleague is correct. I therefore concur in the proposed order. 


BY THE COURT.—The order of the Court is that the decree 
of the lower appellate court be set aside, and that a decree for 
possession of half of the property in dispute be passed in 
favour of Bahadur Ali, on the condition that he deposit in 
Court within two months from this date a sum of Rs. 734. 
We give Bahadur Ali the costs of this appeal in all courts in 
the event of the payment of the said sum within the time afore- 
said. In default of payment, his suit will stand dismissed 


with costs in all courts. 
g Appeal decreed. 


RAM RATAN 
UersUus 


LACHMAN DAS.* 


Hindu Law—mortyage by uncle—for personal benefit. 

Appellant held a decree against his uncle Gendan and got him 
arrested in execution. Gendan Lal in order to pay him executed a 
mortgage bond hypothecating a joint family property to the respond- 
ent. The joint family consisted of himself and appellant. The 
creditor sued appellant who pleaded that his uncle could not hypo- 
thecate joint family property to pay up a decree which he (appellant) 
held against him, 

Held (STANLEY C. J. AND BANERJ1 J.), that appellant's plea must 
prevail, 

Distinction between powers of a manage: who isa father anda 
manager who ıs not a father pointed out. 


*5 A No. 710 of 1907. 
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SECOND APPEAL against the decree of W, F. Kirton 
Esq., Additional Judge of Moradabad, confirming the decree | 
of Khwaja Abdul Ali; Munsif of Moradabad. 


Suit for sale. 
The material facts appear from the judgment. 


Te? Bahadur Sapru (with him Gokul Prasad), for the 
appellant. 


Durga Charan Banerji, for the respondent. 
The judgment of the Court was delivered by 


STANLEY, C. J.—This was a suit on a mortgage bond of 
the 31st of August, 1902, executed by one Gendan Lal, who 
is said to have been the manager of a joint Hindu family, of 
which Ram Ratan, his nephew, and -several others were 
members. It appears that Ram Ratan brought a suit against 
his uncle, G2ndan Lal, and obtained a decree, and in order 
to provide money for the satisfaction of this decree in con- 
nection with which Gendan Lal was imprisoned, Gendan Lal 
purporting to act as manager of the joint family executed 
the mortgage in suit. The court of first instance decreed the 
plaintiff’s claim, and this decree was affirmed by the lower 
appellate court. Ram Ratan now appeals to this Court, and 
his case is that he, though a member of the joint family at the 
time when the bond was executed, was in no way liable to 
pay Gendan Lal’s debt, which was owing to himself, and 
that his share in the joint family property is not liable to be 
sold in execution of a decree on the mortgage. The learned 
Additional Judge in his judgment was of opinion that the 
raising of the loan by Gendan Lal was a matter of necessity, 
and that in view of the decision in Dulip Singh v. Sri Kishun 
Pande (1), the plaintiff was entitled to maintain his decree. 
That case decided that ancestral property may be sold 
by a father to effect his release from prison. Now there 
is no doubt that Hindu sons are liable for their father’s 
debts and that the sons in such a case are bound to 
satisfy the debts and, if necessary by payment of the father’s 
debts, release him from custody. But this is an entirely 
different case. The appellant Ram Ratan was under no 
liability to pay Gendan Lal’s debt—a debt which as we 


(1) [1872] N.-W. P., H. C. R., 83. 
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have said, was due to himself. Therefore there is no analogy 
between this case and the case on which the learned Addi- 
tional Judge rested his decision. We think that his decision 
is wrong and that the appeal must be allowed so far as Ram 
Ratan is concerned. The other defendants to the suit have 
not resisted the decree, and therefore it will hold good as to 
them. As regards Ram Ratan the suit must be dismissed 
as against him, We accordingly allow the appeal. We set 
aside the decree passed against Ram Ratan, and dismiss it 
as against him and as against his share of the mortgaged 
property, with costs in all courts including fees in this Court 


on the higher scale. 
Appeal allowed. 


KING EMPEROR 
VeErsns 
BADRI PRASAD.” 

Code of Criminal Procedure, (Act V of 1898) section 498—Barl in 
non-barlable ofences— Discretion —exercised by the Judge. ` 
Section 498 of the Code of Criminal Procedure, gives the Court of 

Sessions and High Court very wide powers to admit an accused to 
bail even when he is charged with a non-bailable offence. The 
admission to bail is a matter within the discretion of the Sessions 
Judge. In this case the Judge having exercised his discretion with 
proper caie, the High Court refused to interfere. 

-APPLICATION to revise an order of C. Rustomjee Esq., 

Sessions Judge of Allaħabad. 

The facts appear from the judgment. 
WW. K. Porter, (Assistant Government Advocate) for the 

Crown. 

B. E. O Conor (with him Æ. A. Howard, G. P. Boys, Moti 

Lal Nehru, and Durga Charan Banerji), for the accused. ` 

The following judgment was delivered by 

AIKMAN, J.—QOn the gth of this month, one Badri Prasad 
was arrested on a charge of abetment of the murder of two 
women. The inquiry into the case was made by the Joint 

Magistrate of Allahabad, who, on the 22nd instant, committed 

Badri Prasad, for trial by the Court of Session on a charge of 

* Criminal Revision No. 264 of 1908. 
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abetment of murder. On the 23rd instant, an application 
was presented to the learned Sessions Judge by the accused’s 
Counsel asking, for the reasons set out in the application, that 
the accused might be admitted to bail. The learned Judge 
gave notice of this application to the Government Pleader, 
and gave him time to take instructions from the District 
Magistrate. On the 25th instant, the learned Judge after 
hearing the Counsel for the accused in support of the applica- 
tion, and the Government Pleader on behalf of the Crown, and 
after considering the record of the inquiry, granted the appli- 
cation, and admitted the accused to bail on his own bond and 
on heavy sureties. The accused, | am informed, was released 
on furnishing the required bond and sureties. On the 26th 
instant, an application was presented to this Court by the 
learned Government Advocate, on behalf of the District 
Superintendent of Police, asking that this Court should set 
aside the order of the learned Judge, directing Badri Prasad's 
release on bail, pending the decision of the trial in the Court 
of Session. A rule was issued by a learned Judge of this 
Court calling on Badri Prasad to show cause why the order 
of the learned Sessions Judge should not be set aside, I have 
today heard the learned counsel for Badri Prasad, who 
appeared to show cause against the rule, and the learned 
Assistant Government Advocate, who appeared in support of 
it. It is not contended that the order of the learned Sessions 
Judge was passed without juris.liction. Section 498 of the 
Code of Criminat Procedure gives this Court and the Court-of 
Session very wide powers to admit fo bail, even where an 
accused person has been convicted and has not appealed. In 
this case, the offence with which the accused is charged is, it is 
true, a non-bailable offence, but even in such a case it is clear 
from the section quoted that the accused may be admitted to 
bail, The admission to bail was a matter within the discre- 
tion of the learned Sessions Judge, and I have heard nothing 
to satisfy me that the learned Sessions Judge exercised his 
discretion without proper care. I accordingly discharge the 


rule. 
Rule discharged. 
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JAGARDEO SINGH 
VEVSHS 

l PHULJHARI AND ANOTHER.” 

Limitition Act (XV of 1877), urticle 91—Sham transaction— Suit for 
declaration—No prayer for setting aside the deed—Effect of on suit. 

When a plaintiff brings a suit for a declaration that a certain sale 
‘deed executed by him was a sham transaction, it is not necessary 
for him to sue to set it aside and article 91 of the Limitation Act has 


no application to such cases. Shamilaly. Amarendro, 1. L. R, 23 
Cal, 460, and T. P , Petherpermal v, Muniandy, 12 C. W. N., 562, 


followed. 

SECOND APPEAL against the decree of W. R. G. Moir 
Esq., District Judge of Jaunpur, affirming a decree of M. 
Zainul-ab-din, Subordinate Judge. 

Suit for compulsory registration. 

The courts below dismissed the suit. 

Plaintiff appealed. 

The material facts appear from the judgment. 

Kalindi Prasad, for the appellant, cited: 


Singarappa x. Talari, [1904] IL. L. R., 28 Mad., 349. 

Meda Bibi v. Imaman Bibi, (1884) L L. R., 6 All., 207 F. B. 
T. P. Petherpermal v. Muniandy, [1928] 12 C. W. N., 562. 
Shamlal v. Amarendro Nath, [1895] I. L. R., 23 Cal, 460. _ 


The respondents were not represented. , 
The judgment of the Court was delivered by 


BANERJI, J.—The court below has dismissed the suit- of 
the plaintiff appellant on the ground that it is barred by 
limitation, under article 91 of the second schedule to the Limit- 
ation Act. The only question for determination in this 
appeal is whether that article governs the suit. The plaintiff's 
case was that he and his nephew Ramdeo executed a sale deed 
of certain samindart property in favour of the defendant 
Musammat Phuljhari, on the 27th of June, 1899 ; that the sale 
was a fictitious transaction and was never given effect to ; that 
it was agreed that Musammat Phuljhari should execute a deed 
of relinquishment ; that a deed was drawn up and signed by 
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her, but she refused to have it registered, and that an applica- 
tion for the registration of the deed, made by the plaintiff to 
the District Registrar, was refused. The plaintiff, accordingly 
brought the present suit for a decree directing the registration 
of the deed of relinquishment. This part of the claim was 
subsequently withdrawn. He further prayed that it may be 
declared that the sale of the 27th of June, 1899, is a fictitious 
transaction and without consideration. In the alternative, he 
prayed that if the sale transaction was held to be genuine 
Rs. 800, the amount of consideration mentioned in the sale 
deed, should be awarded to him against the defendant. The 
court of first instance held that the sale was a fictitious trans- 
action and dismissed the claim. On appeal, the learned 
Judge came to the conclusion that the suit was time-barred, 
having been brought after three years from the date of its 
execution. This view of the learned Judge appears to us to 
be erroneous. The claim wag not to set aside the sale deed, 
but for a declaration that from its very inception, it was a sham 
transaction. If this was so, there was no necessity for’ the 
plaintiff to have the deed set aside, and therefore article g1 of 
the second schedule to the Limitation Act had no application. 
This was so held by the Calcutta High Court in Skam Lall 
Mitra v. Amarendro Nath Bose (+). We may also refer to the 
recent ruling of their Lordships of the Privy Council in the 
case of T. P. Petherpermal Chetty v. R. Muniandy Servai(#). If 
article 91 was applicable, the learned Judge should also have 
determined when the facts entitling the plaintiff to have the 
instrument cancelled or set aside became known to him. This 
he has not done. As the suit was dismissed on a preliminary 
ground, and in our opinion, that ground is untenable, 
we allow the appeal, set aside the decree of the court below, 
and remand the case to that court under section 562 of the 
Code of Civil Procedure, with directions to re-admit it under 
its original number in the register, and dispose of it according 
to law on the merits. The appellant will have his costs of this 
appeal. Other costs will follow the event. 


A ppeal decreed. 


(1) [1895] L L. R., 23 Cal, 460. 
(2) [1905] 12 C. W. N, 562. 
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RAM ANANT SINGH AND ANOTHER 
VE SUS 


SHANKAR SINGH.* 


Concurrent lewse—hights of lessee— Assignment of Landlord’s rights—Suit 
for rent against second lessee—maintainable—firet lease not expired. 

The plaintiffs executed a lease of certain property in favour of X, 

and before the expiry of the term of that lease, another lease in 

fovour of S who was authorised to recover the rent reserved under 

the previous lease from œ. eld, that the latter lease was what is 

known as concurrent lease and operated as an assignment of the 

landlord s interest during the term of the earlier lease. As assignee 

of landlord’s nghts, .S was entitled to collect rents from the previous 
lessee. Harmer v, Beon, 3 C. and K., 307, applied. 

SECOND APPEAL against the decree of Saiyid Muhammad 

Ali Esqr., District Judge of Mirzapur, reversing a decree of 

Kunwar Jagdish Prasad, Assistant Collector of the first class. 


Suit for rent. 


` The court of first instance decreed the claim but the lower 
appellate court reversed the decree. 


Plaintiffs appealed. 
The material facts appear from the judgment. 


Durga Charan Banerji (with him Haribans Sahat), for 
the appellants. 


Gokul Prasad, for the respondent. 

The judgment of the Court was delivered by 

STANLEY, C. J.—The facts of this case are these. The 
plaintiffs are the owners of a share of village called Ching- 
ouri in the District of Mirzapur. On the 16th of June, 1900, 
they executed a lease of this property in favour of the defend- 
ant Raghunath Singh, for a term extending from 1308 to 
1314 Fasli atan annual rent of Rs. 395. Subsequently on the 
12th of April, 1904, the plaintiffs executed another lease of the 
same property in favour of the defendant Shankar Singh, for 
a term extending from 1312 to 1320 Fasli, at the same rent, 
namely, Rs. 395. Under this lease, Shankar Singh was 

*S. A. No. 556 of 1907, 
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authorised to realise the rent from the defendant Raghunath 
Singh. This was what is known as a concurrent lease. 
Shankar Singh failed to pay the rent for the years 1312-1313 
Fasli, and hence the suit was brought out of which this appeal 
has arisen. The court of first instance decreed the plaintiff's 
claim, but upon appeal the learne! District Judge reversed 
the decision of the court below, and dismissed the plaintiff's 
suit on the ground that so long as the lease of 1900 subsists, 
the plaintiffs have no right to maintain a suit for rent against 
Shankar Singh. Hesaysin his judgment “As Raghunath 
Singh's lease was not cancelled, and as he was not ejected, he 
remained in possession as thekadar in 1312 and 1313 Fasli, 
and Shankar Singh was not in possession in those years. 
I therefore do not see how Shankar Singh can be held res- 
ponsible for the rent for 1312 and 1313 Fasli.” In this view, 
the learned District Judge was in error. The lease of 1904 
operated as an assignment of the landlord’s interest, during 
the term of the earlier lease of 1900, and thereafter as a 
lease for the residue of the term granted by it. As assignee 
of the landlord Shankar Singh was entitled to collect the 
rent from Raghunath Singh. In the Law of Landlord and 
Tenant by Mr. Woodfall, we find the law thus stated :—A con- 
current lease is one granted for a term which is to commence 
before the expiration or other determination of a previous 
lease of the same premises to another person. If under seal, 
it operates as an assignment of part of the reversion during 
the continuance of such previous lease, and from henceforth 
as a lease in possession during the residue of the time there- 
in expressed to be granted, It entitles the lessee as assignee 
of part of the reversion to the rent reserved in the previous 
lease, and to the benefit of the covenants therein contained, 
which are to be respectively paid and performed during the 
then residue of the term granted by the lease and the con- 
tinuance of the concurrent lease.” 17th Edition, 235. In 
support of this statement the learned author quotes the 
decision of a very eminent English Judge, BARON PARKE, 
the case of Harmer v. Beon( ). The learned Baron held under 
very similar circumstances that the operation of a concurrent 
lease of the kind operated to transfer part of the reversion of 


(1) 3 C. & K., 307. 
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the landlord to the lessee and that the landlord after the 
execution of such concurrent lease could not recover as 
against the first lessee any rent due after the execution of 
the concurrent lease. The facts in that case were these :—the 
defendant rented a house from the plaintiff at a rent of £20 
quarterly ; afterwards the lessor granted a lease by deed to a 
third party of the house in question, and other property for 
21 years. It was held that the landlord could not recover 
the rent due under the first lease after the execution of the 
second lease. For these reasons, we think the learned District 
Judge was in error, and we therefore allowing this appeal, 
set aside his decree and restore the decree of the court of 
first instance with costs in all courts, including fees in this 


Court on higher scale. 
Appeal decreed. 


HARPAL SINGH AND OTHERS 
Versus 
LEKHRAJ] KUNWAR.* 


Hindu Law—I/mpartible estate—Previous suit compromised—effect of 
comprom?se——Interpretation., 


The widow of the last holder of an impartible estate was in pos- 
session of that estate under a wil. Her husband’s nephew brought 
a suit to contest the will and to recover possession of the impartible 
estate. The suit was compromised, the widow being left in posses- 
sion during her life-time of the estate as gaddrnashin, but without 
the power to transfer or charge the estate in any way, an aunuity of 
Rs. 12,000 fer annum being settled upon the nephew, and it being 
declared that after the death of the widow, the nephew, or any 
representative (atm mokam) of his, who may be alive at the time, 
shall be the absolute owner (malik mustag?/) of the estate and shall 
occupy the gadar, 

Held, upon the construction of the compromise, that the character 
of the estate as it had been handed down from father to son for gene- 
rations was not changed, that the nephew took an absolute vested 
interest in the propeity the enjoyment of it being postponed during 
the life of the widow and that upon the death of the nephew the 
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estate devolved according to the 1ules of primogeniture governing 
impartible estates and did not pass to the widow of the nephew as 
an estate governed by the ordinary rules of Hindu law. 


FIRST APPEAL from the decree of W. R. G. Moir Esq, 
C. S. District Judge of Jaunpur. | 

The property involved in this suit was the impartible estate 
known as Singramau, situate in the District of Jaunpur. 
Rai Randhir Singh was the last gaddinashim, and on 15th 
December, 1894, he executed a will in favour of his wife Sonao 
Kunwar whereby he devised to her his “ entire estate and every 
kind of moveable and immoveable property,” and excluded 
his nephew “Sheopal Singh, whose conduct and manners are 
unworthy and ungentlemanly.” Rai Randhir Singh died on 
January 4th, 1895. On the strength of the will, the Collector 
had the name of Sonao Kunwar entered in respect of all the 
property left by Randhir Singh. On 21st June, 1895, Sonao 
Kunwar applied for the probate of the will of Rai Randhir 
Singh. Sheopal Singh instituted a suit against Sonao Kun- 
war for cancellation of the will and recovery of possession of 
the property, but on 25th April, 1896, a compromise was 
effected between the two contestants. The real intent and 
effect of this compromise was the main question in this appeal. 
The document ran thus :— 


“In the above case a compromise has been effected between the parties 
in the following way:— 

1, The name of Must. Thakurain Sonao Kunwar will continue to be 
recorded in the revenue papers in the same way in which it stands record- 
ed and she will remain tn possession during her life-time of all the 
moveable and immoveable properties, of which Rai Randhir was in’ pos- 
session, exercising the powers of gaddinashin without the power to 
transfer or charge the estate in any way. 

2. I, Thakur Sheopal Singh will take the sum of Rs. 12000/-a year 
at the rate of Rs. 1000/- per month from Must Thakurain Sonao 
Kunwar for all my expenses, and I Must. Thakurain Sonao Kunwar will 
pay the same. I Thakur Sheopal Singh will not interfere with the estate 
in any way ın the life-time of Must. Sonao Kunwar. After the death of 
Must. Thakurain Sonao Kunwar, I, Thakur Sheopal Singh, or any repre- 
sentative of mine, who may be living at that time, will be the absolute 
owner of all the moveable and immoveable pioperties, possessed by Rat 
Randhir Singh and will occupy the gaddi. In case of non-payment of 
the fixed annual allowance, I, Thakur Sheopal Singh will have power to 
recover the same by instituting a suit and attaching the profits and move- 
able property belonging to Thakurain Sonao Kunwar. 
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3. If 1, Thaku: Sheopal Singh, have to go to any member of the 
brotherhood, or any rars, on the occasion of any ceremony or otherwise, 
I will have authority to take as much equipage belonging to the estate as 
I require, and when I go out for recieation e? cetera, I will take any con- 
veyance I like for my use. Thakurain Sonao Kunwar will have no powe 


to forbid me. 

4. If on any particular occasion any indispensable necessity arises in 
the estate and it be necessary to take a loan, we Thakur Sheopal Singh 
and Must. Thakurain Sonao Kunwar will in concurrence with each other, 
borrow five or ten thousand rupees and repay the same gradually from 
the profits of the estate. : 

5. I, Thakurain Sonao Kunwar also accept all the aforesaid conditions. 
Itis therefore prayed that the case may be struck off as a contested one on 
the basis of this compromise and the costs incurred by the parties be 
charged against themselves. This compromise may be embodied in the 
decree. 

The compromise as written 1s correct. ” 

A decree was passed in the terms of the compromise. Sheo- 
pal Singhepredeceased Sonao Kunwar leaving a widow Tha- 
kurain Lekhraj Kunwar, the plaintiff. Thakurain Sonao 
Kunwar died on June 20, 1904, and Thakur Harpal Singh’s 
name was ordered by the Collector to be entered in the 
Revenue papers in place of Sonao Kunwar and he was put in 
possession. The present suit was, therefore, instituted by 
Lekhraj Kunwar to recover possession of the estate. Accord- 
ing to her plaint, the will of Randhir Singh conferred an 
absolute estate on Sonao Kunwar, and by the terms of the 
compromjse between Sonao Kunwar and Sheopal Singh, the 
former became a proprietor with some restrictions on her rights 
till her death, and Sheopal Singh became an absolute owner. 
She alleged that the original character of the estate was thus 
altered and that she was entitled to succeed to the property 
as the representative (karın mukam) of Sheopal Singh, who had 
acquired a right to the estate under the contract embodied in 
the compromise. She challenged the Collector’s orcer allow- 
ing mutation of names in favour of Harpal Singh. 


Harpal Singh and Shamsher Bahadur Singh filed separate 
defences in which they contended that a custom of strict 
primogeniture in favour of males obtained in the family, that 
Sheopal Singh acquired no right to the estate by the deed of 
compromise, and as he predeceased Sonao Kunwar, his widow 
acquired no right on the latter’s death. They further contended. 


CIVIL. 

1908. 
HARPAL SINGH 
V. 
LEKHRAJ. 


HARPAL SINGH 
Tr 
LEKHRAJ. 


428 HIGH COURT. [A. L. J. R. 


that the gaddinashin and the members of the younger branches 
of the family were members of a joint Hindu family and if 
Sheopal Singh be deemed to have acquired any right, Harpal 
was entitled to succeed him by right of survivorship. Sham- 
sher Bahadur further denied that the estate was alienable and 
that Randhir Singh had power to executea will. The District 
Judge decreed the suit. 

Defendants appealed. 

Sundar Lal, (with him Satish Chandra Banerji), for the 
appellants. The whole question in this appeal was as to the 
effect of the compromise entered into between Sonao Kunwar 
and Sheopal Singh. The will having been followed by a 
compromise, it was not necessary to discuss the provisions 
of the will. The Singramau estate was admittedly an 
impartible estate. Did this compromise bring about any 
alteration in its original character and introduce a new rule of 
succession ? It was submitted that it did not. There were two 
claimants each setting up a different antagonistic title. The 
issue hung as it were in a nice balance, and the compromise was 
entered into in order to put an end to a long and expensive ` 
litigation. The compromise in fact recognised and acknow- 
ledged an antecedent title. The original character of the 
estate was in no way affected; the property remained where 
it was and what it was; merely certain conditions were 
attached to its present enjoyment. The title of Sheopal 
Singh was recognised and declared, but enjoyment by him 
was partially deferred, 

Rant Mewa Kunwar v. Rant Hulas Kunwar, [1874] L. R, 1 L A., 
157, 166. > 

Oudh Behari Lal v. Rani Mewa Kunwar, | 1868] N.-W. P., 82. 

Govind Krishna Narain v. Abdul Qayyum, [1903] I. L. R., 25 All, 
546, 577. l 

Bachcho Kunwar v. Dharam Das, [1906] I. L. R., 28 All, 347. 

Ram Shankar Lal v: Ganesh Prasad, [1907] I. L. R., 29 All, 45r. 

It was submitted that the title became at once vested in 
Sheopal Singh, and upon his death, according to the rule of 
succession governing impartible estates under the Hindu Law, 
Harpal would be the owner. 


Kachi Kaliyana v. Kachi Suva, [1905] L. R., 32 L A, 2618.0, L L 
R., 28 Mad., 508. 
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For purp oses of succession an impartible estate possessed all 
the incidents of joint property. 

Raja Rup Singh v. Rani Baisni, [1884] 1. L. R, 7 AlL, 1, P. C. 

Stree Rajah Yanumula Venkayamah v. Stree Raja Yanuimnula Boochia 
Vankondora, [1870] 13 Moo. I. A., 333, 336. 

Survivorship and all the other rules of succession appli- 

cable to joint family equally applied to an impartible estate 
when it was held by one person and there had been no division. 


Chintamun Singh vy. Nowlukho Homwari, [1875] 1. L. R., 1 Cal, 153, 
159. 

Naraganti Achammagaru v. Venkatachalapati Nayanivarn, [1882] I. 
L. R., 4 Mad., 250. 

Doorga Persad Singh v. Doorga Konwari, [1878] I. L. R, 4 Cal, 
190, 201. 

Muttuvaduganadha x. Periasami, [1896] L. R., 23 I A, 128, 137. 

Jogendro Bhupati Hurrochundra Mahapaira y. Nityanand Man Singh, 
[1890] I. L. R., 18 Cal, i51. 

Sri Raja Lakhshmi Devi Garu v. Sri Raja Surya Narayana, [1897] 
I L. R, 20 Mad, 256. 

Ramnandain v. Maharani Janki Koer, [1902] L. R , 29 1. A, 178. 

Surjanarain Singh y, Tribhuwan Sundar, F. A. 144 of 1896, 
decided on 19th June, 1899 (unreported). 


The mere fact that Sonao Kunwar was in possession of 
the estate will not alter its character. 


Sarabjit Pratap Bahadur Saki v. Indarjit Pratap Bahadur Sahi, 
[1904] I. L. R., 27 All, 203, 243, 
The case of 
Pateshrsi Pratap Narain Singh v. Rudra Narain Singh, [1904] L L. 
R. 26 All, 528, 551. 
was distinguishable. There a usurper had been in possession 
for more than 12 years and he left the property. The 
impartible character of the property had ceased. In the 
present case what Randhir Singh did by his will was that he 
introduced a new tenant, the tenure remaining the same. 
According to the then state of rulings Sonao Kunwar took 
only a life estate under the will, and Sheopal.Singh had a 
good fightable case. 
Abdul Wahid v. Narain Bibi [1885] I. L. R., 11 Cal, 597, P. C. 
was distinguished, and it was submitted that it was not 
necessary to go into the various other points discussed by 
the District Judge. 
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B. E. O'Conor, for the respondents —Randhir Singh’s will 
was duly registered. The presumption is in favour of testa- 
mentary capacity. The subsequent settlement was not made 
on the basis of lack-of disposing power or capacity. Sheopal 
Singh withdrew his caveat. The Probate was conclusive and 
it put an end to the antecedent title, if any, of Sheopal 
Singh. / 

Indian Evidence Act, section 41. 

Amir Ali and Woodroffe’s Commentary, 267. 


Sonao Kuar took an absolute estate under the will. There 
was no remainder over in favour of any member of the family. 
After the will, the guddi as guddi was goné, even if any link 
existed between Randhir Singhand the defendants, who were 
separate from him in food, worship and residence, the will 
destroyed that link, and it could not be subsequently restored. 


The compromise of 1896 recognised the right of neither 
party in whole or in part. Sonao Kuar took a limited estate 
under the compromise, and impartibility was not revived, at 
least so far as the peculiar rules of succession were concerned. 
The relations between Sheopal Singh’s branch of the family 
and defendant’s branch of the family had been estranged for 
generations. Persons who were ten degrees removed from 
Sheopal Singh could not be contemplated as his Xatm 
Mokam. If the defendant’s contention were correct the words 
mustagd mak in the compromise were surplusage. Ít was 
submitted that words had been used in the compromise to 
mark out especially Sheopal Singh’s widow and daughter. 
The compromise created a right in Sheopal Singh and his 
widow and his daughter. The plaintiff was entitled to 
succeed by virtue of that contractual right. 


Upon the question of the construction of the compromise 
appellants referred to a family of cases in which the same 
compromise was construed. The essential distinction here was 
that the entire estate was at stake. Part of the property did 
not go to one party and part to another. There was no 
division of property, the whole estate passed by virtue of the 
compromise. 

Abdul Wahid v. Nuran Bibi, [1885] I. L. R., 11 Cal, 597, 599, 603, 
606, P. C. 
Baccho Kunwar vy. Dharam Das, [1906] 1. L. R., 28 All, 347, 352. 
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The cases show that every compromise is not a recogni- CIVIL, 
tion of a prior title. This compromise clearly was not Mee 
rr : 908. 
such a recognition, and is closely parallel to the 11 Cal. case. 
As this compromise was made after the Transfer of Pro- HARPAL SINGH 
perty Act becaine law, it is possible that Sheopal Singh took v 


a vested estate, but no attempt has been made to show that the LEKHRAJ. 


coparcenary was re-created by the compromise. In any case 
the defendants cannot be the representatives (Kaim Mokam) 
of Sheopal Singh, if they claim to come in as survivors, 


Sundar Lal, in reply, cited 
Monmohini Guha v. Bangu Chandra Das, [1903] I. L. R., 31 Cal, 357. 
The judgment of'the Court was delivered by 


STANLEY, C, J.—The title to the Singramau estate in the Stanley, C. J. 

district of Jaunpur, an estate of considerable extent and value, 

is involved in this appeal. This estate was up to the date of 

the death of Rai Randhir Singh on the 4th of January, 1895, / 
admittedly impartible. The following genealogical table which - 

is admitted to be correct, will show the relationship of the 

family :— 

DUKHINT RAI. 





( | ) 
Bikram Sahi. ea Rai. Parsotam Rai. Indar Rai. 
le | | 
Singh). Kalan Sah. Nirpat Rau. 
Damar Singh. Bijai Rai. 


( | ) 
Meharban Abdut Sheobaksh Ra). Lal Bahadur Singh. 
` (childless). (childless). 
Pirthipal Singh. 


( 
Sangram Singh. 


. 


D ( 
Gajaj Singh. Raghunath Singh Udit Narain Mahip Singh 
(childless). nee (childless. 


ea a lea 
Rai Randhır Jagarnath Singh. Jadunath Singh. Shamsher 
Singh Bahadur. Bahadur Singh, j 
defendant. 


Thakurain l Thakur Harpal 
Sonao Kunwar Singh, defendant. 
(deceased.) 
Rudarpal Singh. are o Raghuraj T 
= = Bahadur Singh. 


Thakurani Janki Thakurain 
Kunwar, Lekhraj Kunwar, 
defendant. plaintiff. 
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Abdut, the second son of Damar Singh, died childless in 1795, 
and was succeeded by his nephew Sangram Singh ; and he was 
succeeded by his eldest son Gajraj Singh, who died in 1857. 
Rai Randhir Singh, the eldest son of Gajraj Singh, then suc- 
ceeded to the property. Three weeks before his death he ex- 
ecuted a will in favour of his wife Thakurain Sonao Kuar— 
of all his property. His nephew Sheopal Singh was his nearest 
male relative at the time of his death, and he, on the 28th of 
March, 1896, instituted a suit against Sonao Kuar for pos- 
session of the estate alleging that Ranchir Singh was not of 
sound and disposing mind when he made his alleged will. 
He also averred that the estate was impartible and inalienable, 
and therefore Randhir Singh had no power to dispose of it 
as he purported todo. This suit was compromised, on the 
25th of April, 1896, and practically the only question which 
we have to determine is the effect of this compromise, 


The learned District Judge delivered a very elaborate and 
lengthy judgment but with many of the topics to which he has 
referred we think it unnecessary to deal. It is admitted that 
the estate in the hands of Randhir Singh was an impartible 
estate, and it is also admitted that Sheopal Singh would have 
succeeded to that estate if no valid disposition had been made 
of it by Randhir Singh. Therefore it appears to us to be 
unnecessary to treat of matters prior to the death of Randhir 
Singh, except so far as they show the circumstances of the 
family and throw light on the documents which we have to 
construe. 

Sheopal Singh predeceased Musammat. Sonao Kuar, 
dying on the 27th of July, 1899. She died on the 2oth of 
June, 1904. Sheopal Singh left a widow, the plaintiff Lekhraj 
Kuar, and alsoa daughter but no son. Upon his death, if 
it be held that he acquired under the compromise an absolute 
interest in the estate, it still being an impartible estate, the 
defendant appellant, Thakur Harpal Singh, would admittedly 
be now entitled to it according to the rule of primogeniture. 
We may here mention that a number of villages were appro- 
priated for the maintenance of the junior members of the 
family a number of years back. 9 villages were set apart for 
Pirthipal’s branch, and 4 for Sheopal, Of the 9 villages, 5 
were sold and the members of the family to whom they 
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belonged have only now exproprietary rights therein. The 
members of the family are still therefore joint in estate though 
they are separate in food and worship. Whatever be the 
rights of the family in these villages, they form part of the 
estate, and if the junior branches become extinct will revert 
to the head of the family. We may also here mention the 
fact that the junior members of the family did not live in 
harmony with the members of the senior branch, but on 
the contrary, there was constant ill-feeling, and litigation 
between them. There is no contest between Harpal Singh 
and Shamsher Bahadur Singh. They have agreed to divide 
the estate between them in the event of their appeal being 
successful. The contest is between them and Thakurain 
Lekhraj Kuar whose case is that Sonao Kuar under the 
will of her husband Randhir Singh acquired the property 
as her Stridhan, and that under the compromise in the 
events which have happened, the property has devolved upon 
her as the representative of Sheopal Singh. 


On the death of Sonao Kuar, Harpal Singh got pos- 
session of the estate, mutation of names having been effected 
in his favour. 

We now turn to the impeached will of Randhir Singh, 
which is dated the 15th of December, 1894. It opens with a 
detail of the property which the testator was possessed of, and 
then follows a recital that the testator has no male issue and 
that there was no sensible and qualified man in the family to 
look after and manage the estate and acquire fame; that his 
nephew Sheopal Singh was separate from him, and that his con- 
duct and manners were quite unworthy and incompatible with 
the position of a rats, and that he had no hopes that he would 
maintain the reputation of the family. He then appoints his wife 
Sonao Kuar “as legatee of my entire estate, and every kind 
of moveable and immoveable property of which I am in posses- 
sion up to this time, and Babu Sridat, whom I brought up from 
a child as manager” and then he declared that they should hold 
proprietary possession of his estate and entire moveable and 
immoveable property from the date of his death, and that the 
legatee, that is, Sonao Kuar should have every power as 
proprietor, and Babu Sridat should manage the estate in 
obedience to and with the advice of the legatee, Then the 
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testator gave a direction that the legatee should keep in view 
the fact that Sheopal Singh was separate, and owing to his 
misconduct, the testator did not eat with him, yet that he had 
set apart some property for his support, and that she should 
continue the support. This is the substance of the will. 


It is unnecessary for us to determine what estate Must. 
Sonao Kuar took under this will assuming it to have been 
a valid will, whether she took an absolute estate or merely a 
Hindu widow’s estate. Sheopal Singh at once disputed the 
will, and on the 28th of March, 1896, instituted a suit against 
Sonao Kuar, and Babu Sridat to have it declared that the 
will was void, and for possession of the estate of Randhir Singh 
and mesne profits. The plaint in that suit is to be found in First 
Appeal No. 25 of 1903, No. II Cof the record. In the first 
paragraph of it the estate of Singramau is described as impart- 
ible and untransferable, the custom of the family being that 
the senior male member is the occupant of the gaddi, while the 
rest of the members are recipients of maintenance, and that on 
the death of an occupant of the gaddz, no right to the estate 
passes to the widow but that the eldest son succeeds him, and 
supports all the members of the family with the income of the 
estate. In the second paragraph, the succession is traced from 
Dukhint Rai to Randhir Singh. Then the fifth paragraph 
contains an allegation that when Randhir Singh was in a weak 
and dying condition, he was brought to Jaunpur so as to be 
taken to Ajudhiaji so that he might end his days there, and that 
when he was in this condition, the defendants obtained from 
him the willin favour of Musammat Sonao Kuar. Then follows 
an allegation that on account of old age, weakness and illness 
Randhir Singh was quite incapable of forming a rational 
judgment in respect of his affairs, and incapable of making a 
will. In the sixth paragraph is the allegation that on the death 
of Randhir Singh, according to old custom and the nature of 
the property and also by right of survivorship, the right to 
occupy the gadd, and take possession of the entire property 
passed to the plaintiff. Before the institution of this suit, 
Sonao Kuar had on the 2rst of June, 1895, applied for 
probate of the will of Randhir Singh, and this application was 
opposed by Sheopal Singh. The suit of Sheopal Singh was 
compromised, and it is upon the true construction of the 
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compromise that the real question in this appeal depends. 
The translation of it in the paper book before us has been 
accepted by both sides, and with the exception ofa few words 
in it which might be otheiwise, and better, translated, and 
to which we shall presently refer, it appears to be substantially 
accurate. In view of its importance, we give it sv extenso. It 
runs as folows:—[After quoting the compromise as given 
above his Lordship proceeded. | 


A decree was passed in the terms of the comptomise on the 
27th of April, 1896. 

The contention on behalf of the defendants is that under 
this compromise, a vested interest in the estate in the character 
ofan impartible estate was subject to the life estate of Musam- 
mat Sonao Kuar limited to Sheopal Singh and that upon his 
death, it passed to his next heir according to the rule of primo- 
geniture, and not to his widow. On the other side, the conten- 
tion is that the compromise maintained the possession of 
Musammat Sonao Kuar under the will with a restriction 
only on alienation imposed upon her; that the impartibility of 
the estate was destroyed by the will of Randhir Singh, and that 
Sonao Kuar held the estate as an estate governed by the 
ordinary rules of Hindu Law, and that upon her death, Sheo- 
pal Singh having predeceased her, it devolved on the plaintiff 
respondent as his personal representative. 


The learned District Judge held that Musammat Sonao 
Kuar took an absolute alienable estate in the property 
under her husband’s will, and that apart from the compromise, 
Sheopal Singh had no title whatever; that any right, which he 
acquired was acquired under, and was referable to the compro- 
mise. His views are thus expressed in the judgment “ If the 
question arises under what title A took what was awarded to 
him under a compromise of doubtful rights between himself 
and B, it must be ascertained which was the better title before 
the compromise to the estate awarded to A, A’s, or B’s. The 
decision of this point will not alter the fact that A took the 
estate allotted to him under the compromise, but it will deter- 
mine whether A took it under his own antecedent title or by 
virtue of the abandonment by B of his antecedent title. We 
have then to apply this reasoning to the compromise between 
Musammat Sonao Kuar and Sheopal Singh. It has been found 
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that Musammat Sonao Kuar had an absolute alienable estate 
and hence that Sheopal Singh had no title whatever in himself 
except a contingent title in the event of Musammat Sonao 
Kuar dying without alienating the estate by gift or devise. 
Had he survived Musammat Sonao Kuar, whatever he took 
under the compromise, he would have taken not under his own 
supposed title as owner which had no existence, not even as a 
reversioner to a widow’s estate, which was not the title he set 
up, for this title too had no existence, but by virtue of 
Musammat Sonao Kuar’s abandonment of her rights as abso- 
lute owner. This was a title arising out of the compromise 
only ; a title by contract and not a title based on Sheopal 
Singh’s antecedent right.” 

Does this accurately represent the facts and is the exposition 
of the law laid down by the learned District Judge correct? 
If the will of Randhir Singh was not valid, then on the death 
of Randhir Singh, Sheopal Singh became entitled to the estate 
as his successor. Sheopal Singh impeached the will of Randhir 
Singh on the ground that Randhir Singh was not a competent 
testator and also on the ground that the estate was not merely 
impartible but inalienable. He claimed the estate as the 
successor of Randhir Singh, according to the rules of primogeni- 
ture, and he claimed it as an impartible estate. Whether he 
had sufficient grounds for impeaching the will, it is not, we think, 
material to consider. But in view of the circumstances under 
which the will was made, it would be difficult to hold that his 
suit was without foundation. The will was made shortly before 
the death of Randhir Singh who was a decrepit old man of 74 
years of age in a dying condition. The learned District Judge 
went behind the compromise. He determined what the rights 
of the parties were before the compromise, the very thing the 
avoidance of which led to the compromise. He determined 
the dispute which the parties designedly left undetermined and 
held in effect that the will was a valid will and binding on 
Sheopal Singh, overlooking the fact that Sheopal Singh 
withdrew his opposition to the will, on the faith of the compro- 
mise. If Sheopal Singh had not withdrawn his opposition, it 
is impossible to say what would have been the result of his 
suit or of the probate suit. Now let us see what the provisions 
of the compromise were, bearing in mind the circumstances 
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which led up to it. It provides in the first paragragh that Sonao 
Kuar shall remain in possession of the estate during her life- 
time “exercising the powers of gaddinashin”, and in the next 
paragraph in whichan annuity of Rs. 12000 a year is provided 
for Sheopal Singh, during the life of Sonao Kuar, it is 
provided that after the death of Sonao Kuar, Sheopal Singh 
will be the absolute owner of the estate and will occupy the 
Guddi. The words Gaddinasnin and Gaddi are only properly 
applied in connection with an impartible estate, and the use of 
them in the compromise, indicates that the intention of the 
parties was that the estate should continue impartible as it 
had been for generations. In other words, the compromise was 
a recognition by Sonao Kuar of the claim put forward by 
Sheopal Singh that the estate was impartible. Sheopal 
Singh on his part, made this concession to Sonao Kuar that 
during her life, subject to the payment of the annuity, and to 
certain other restrictions, she should remain in possession, and 
exercise the powers of Gaddinashin. It seems to us that by 
the compromise, the partiesagreed that the estate should retain 
its old character of impartibility. 

But itis argued that inasmuch as Letters of Adminis- 
tration of the estate of Randhir Singh with the will annexed 
were subsequently granted to Sonao Kuar, it must be taken 
that the will had full operation, and that by it, the impartible 
nature of the estate was destroyed, and that whatever was the 
interest which Sheopal Singh acquired under the compromise 
that was an interest in an estate which was no longer impartible 
but an estate governed by the ordinary rules of Hindu Law. 
As to the grant of Letters of Administration what happened 
was this. After the execution of the compromise—Sheopal 
Singh withdrew his opposition to the grant of Letters of 
Administration with the will annexed. He filed a petition on 
the 25th of April, 1896, in which he stated that he had no objec- 


tion to the grant, a compromise having been effected. It was: 


no longer any concern to him whether the will was proved or 
not. His rights were secured by the compromise. The suit 
then proceeded as against Thakurain Shanker Kuar, another 
widow of Randhir Singh who was the sole remaining objector, 
and the will was established as against her. It is contended 
that the grant of Letters of Administration to Sonao Kuar 
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establishes the case of the plaintif that the property passed 
to Sonao Kuar under the will, and that it must be taken to 
have devolved on her free from its former character of impar- 
tibility. We cannot accede to this contention. The rights of 
Sonao Kuarand Sheopal Singh must be determined by the 
provisions of the compromise, and in view of the claim which 
each put forward. Sheopal Singh having secured for himself 
the succession to the estate as an impartible estate, was no 
longer concerned with the will of Randhir Singh, and therefore 
withdrew his opposition to the grant of Letters of Adminis- 
tration. 


Then it is said that in view of the bad feeling which 
existed between the senior and junior branches of the family, 
Sheopal Singh not having male issue would naturally consider 
the interests of his wife and daughter, in preference to that of 
the members of a junior branch of the family, and would have 
preferred to take the estate as one governed by the ordinary 
rules of Hindu Law, so that it should pass on his death to his 
wife and daughter, rather than as an impartible estate which 
on his death would pass away from these persons. The 
answer to this is that he and Sonao Kuar elected to main- 
tain the impartible nature of the estate as the language of the 
compromise indicates. At the time of compromise more- 
over, Sheopal Singh was a young man of 32 years of age, 
and he no doubt had every reason to hope that he would 
have male issue. The compromise is the governing proceeding 
in the case, and it appears to us upon its true construction 
that it was a recognition by Sonao Kuar of the impartible 
nature of the estate and a settlement of that estate upon Sheopal 
Singh, subject to her own life-estate therein, Sheopal Singh 
on his part giving up his immediate interest in the estate 
during the life of Sonao Kuar, on payment to him of an annual 
sum of Rs. 12,000. 


But we must advert to another point which has been made 
upon the compromise by the learned Counsel, for the plaintiff 
respondent and that is this. These words are tobe found in 
it “After the death of Musammat Thakurain Sonao Kuar, I, 
Thakur Sheopal Singh or any representative of mine who 
may be living at the time will be the absolute owner of all 
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the moveable and immoveable properties possessed by Rai 
Randhir Singh and will occupy the Gaddi.” It is contended 
that the words “any representative of mine” mean the 
personal representative of Sheopal Singh and that the 
intention was that the estate should develve on Sheopal Singh 
in case he survived Sonao Kuar but that in case of his pre- 
deceasing her, it should devolve on his personal representative. 
The translation of the words “or any representative of mine,” 
does not accurately express the vernacular words used. The 
words in the vernacular are “ Qati mukam” that is one who 
takes the place of another, £ e.a successor. The word which 
denotes personal representative is “ Warts”? Translating 
the words “ Qaim mukan” as “ successor” they would be quite 
appropriate words to use to denote the successor to an 
impartible estate whether that successor happened to be a son 
or a more distant relative. As the representative was also to 
be his successor on the Gaddi, he could not have intended that 
his widow would be intended in that term. The words seem 
to be used as words of limitation, marking out the estate which 
Sheopal Singh was intended to take, namely, an absolute estate, 


just as the word “heirs” in English law, for example, ina grant - 


to a man and his heirs denote a fee simple estate. We do 
not think therefore that there is any force in this argument. 


The learned District Judge appears to us not to have 
correctly apprehended the meaning and effect of the 
compromise, At the time it was entered into the position 
was this. Sonao Kuar claimed the estate of her husband 
under his will. Sheopal Singh disputed the will and claimed 
the estate as the successor to Randhir Singh. If the will 
were established Sonao Kuar would be entitled to the estate, 
otherwise Sheopal Singh was entitled to it. A clear issue 
was knit between them and there was undoubtedly a good 
fighting case. In the case of Rani Mewa Kuar v, Rant 
Hulas Kuar (*), there were two claimants, namely, Rani 
Mewa Kunwar and Rani Hulas Kunwar, on the ground of 
heirship to immoveable property situate ‘in Rohilkhand and 
Oudh.. By a deed of compromise they agreed to divide the 
property in certain proportions, and the agreement was carried 
out in Rohilkhand but not in Oudh, where the respondent 

(1) [1873] L. R. 1 I, A, 157. 
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was, and continued, in possession. After the lapse of 9 years 
from the date of the deed of compromise, the appellant Rani 
Mewa Kunwar sued for possession of her share of the property 
in Oudh. The Judicial Commissioner of Oudh decided that 
the suit was founded on the contract contained in the deed of 
compromise or for a breach of it, and was therefore barred 
by limitation. It was held by their Lordships of the Privy 
Council that the claim did not rest on contract only, but on 
a title to the land acknowledged and defined by the contract, 
which was part only of the evidence of the appellant to prove her 
case, and not all her case. Their Lordships say at p. 164 referr- 
ing to the compromise “that agreement assumes that the parties 
were severally claiming by virtue of some right of inheritance, 
the property of Raja Rattun Singh; that there were questions 
between them which might disturb the rights which each 
claimed, and it was better instead of a long litigation to settle 
these rights, and they do settle them by arriving at this 
agreement, which provides that the property shall be held in 
certain shares and shall be divided according to those shares.” 


Then at page 166 they say “The compromise is based . 


on the assumption that there was an antecedent title of 
some kind in the parties, and the agreement acknowledges 
and defines what that title is. The claim does not rest on 
contract only, but upon a title to the land acknowledged and 
defined by the contract, which is part only of the evidence 
of the appellant to prove her title, and not all her case. “The 
principle laid down in this case has been adopted in several 
cases inthis High Court. 

In the case of Govind Krishna Narain v. Abdul Kayyun(*) 
the title taken under a compromise between persons having 
mutually exclusive claims, was considered. On the death of 
one Ratan Singh disputes arose between his widow Raj 
Kuar and Sen Kuar, the widow of his son Daulat Singh, 
who had predeceased his father. After the death of the two 
widows, three claimants to the estate arose, namely, Chattar 
Kuar and Mewa Kuar, the daughters of Sen Kuar and 
Khairati Lal, the son of a daughter of Rattan Singh. The 
conflicting claims of these parties were settled by a com- 
promise by virtue of which Khairati Lal obtained 714 annas 


(1) [1903] I. L. R., 25 All, 546. 
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and Chattar Kuar and her sister Mewa Kuar 4% annas 
each out of the property of Ratan Singh. It was contended 
that Khairati Lal had a complete title to the whole of the pro- 
perty subject to the compromise, he being son of Rattan Singh's 
daughter and that he made a grant to the two Ranis of more 
than half the property out of kindly feeling towards them. 
This argument was repelled as devoid of force. The Bench, 
of which one of us was a member, held that the parties came 
together as persons at arms length, each side claiming the 
whole estate through different lines of descent, each side 
having a good fighting title and to avoid litigation consented 
to an amicable division of the disputed estate. 

Again in the case of Bachho Kuar v. Dharam Das (*) 
which was heard by a Bench of which one of us also was a 
member, the effect of a compromise was also considered. 
Two persons named Paras Das and Umrao Singh laid claim 
to property as reversionary heirs of Pardman Kuar. Their 
claim was resisted by Dip Chand on the allegation that he 
was the adopted son of Pardman Kuar and as such entitled 
to succeed to his property. A compromise was entered into 
according to which the right of Paras Das and Umrao 
Singh to one half of the property was recognised, they 
mutually abandoning all claims to the other half. It is 
evident that if Dip Chand failed to establish the validity of 
his adoption, Paras Das and Umrao Singh would as rever- 
sionary heirs have succeeded in their claim to the whole of the 
property of Pardman Kuar. If on the other hand the validity 
of the adoption was established the claim of Paras Das and 
Umrao Singh was bound to fail. Itwas held that the com- 
promise and decree passed on it amounted to a recognition 
by Dip Chand of the rights of Paras Das and Umrao Singh 
as reversionary heirs as they had previously asserted them 
so far as regards one-half of the property and could not be 
regarded as conferring a new and distinct title on them; that 
Paras Das and Umrao Singh in fact under the compro- 
mise acquired a moiety of the property in the capacity of re- 
versionary’ heirs of Pardman Kuar, and in that capacity 
alone. Reliance was placed upon the judgment of their Lord- 
ships of the Privy Council in the case of Rant Mewa Kuar 
v, Rant Hulas Kuar, referred to above in this judgment. 

- (1) [1906] I. L. R., 28 AlL, 347. 
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The same question was considered by another Bench of 
this High Court of which also one of us was a member in the 
case of Ram Shanker Lal v. Ganesh Prasad (1). The facts 
of that case were these. One Munni Lal died leaving certain 
property of which his widow Jasodha Kuar took possession. 
Jasodha Kuar died leaving the property by will to her 
daughter Anpurna, who also died after making a will leaving 
the property to her husband Ram Shanker Lal. Both the wills 
provided that the devisee was to pay off certain incumbrances 
affecting the property. After the death of Anpurna the pro- 
perty was claimed by the reversionary heirs‘of Munni Lal. 
But this claim was settled by a compromise by which Ram 
Shanker Lal gave certain land to the claimants in consideration 
of their entirely withdrawing their claim to the rest of the 
property. It was held that the compromise did not convey to 
Ram Shanker Lal the title of the reversioners but that he took 
under the will of his wife. We find in the judgment this 
observation in reference to the compromise, “We think that by 
this deed the executants of it, in view of the trouble and uncer- 
tainty which would attend a suit for possession of the property 
relinquished their claim to the property, waived their claim to 
bring such a suit, and admitted the title by virtue of which 
Ram Shanker Lal was then in possession. It did not tn our 
opinion ‘clothe Ram Shanker Lal with all the rights which the 
executants had as reversioners to Munni Lal’s estate.” 


Mr O’Conor in the course of his ingenious and able argu- 
ment for the respondents relied on the ruling in Abdul Wahid 
Khan xv. Nuran Bibi (*), That wasa case between Maho- 
medans and was governed by Mahomedan Law. One 
Mouazzam Khan died on the 22nd of January 1850, leaving a 
widow named Gauhar Bibi and also Abdus Subhan and Abdul 
Rahman, who claimed to be his legitimate sons. Gauhar Bibi 
was in possession of the villagesin dispute in the Rai Bareli 
district at the annexation of Oudh in 1856, and the summary 
settlement was made with her and after the general confisca- 
tion followed by the restoration and the summary set- 
tlement of that year, the settlement of the villages was 
again made with her. She continued in possession till her 
death on the 18th of October, 1875. Inthe course of proceed- 


(1) [1907] I. L. R., 29 All., 451. (2) [1885] I. L. R., 11 Cal, 597. 
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ings at the regular settlement litigation took place between 
the alleged sons on the one side, and Gauhar Bibi on the other, 
resulting in a compromise by which it was agreed that Gauhar 
Bibi should during her life-time continue to hold possession, 
and remain proprietor without power of alienation, and that 
after her death the two sons should possess each one half of 
the property. The two sons predeceased Gauhar Bibi. It was 
held that upon the true construction of the compromise, the 
title of the sons to succeed was contingent upon their surviving 
the widow, and that no interest passed to their heirs on their 
deaths in her life-time. The case came before their Lordships 
of the Privy Council on appeal from the Judicial Commissioner 
of Oudh, who held that the effect of the compromise was to 
give Gauhar Bibi a life-interest in the estate, and on the death 
of Abdul Rahman and Abdus Subhan, their heirs took their 
place and had a right to their property on Gauhar Bibi ’s death. 
Their Lordships held that the creation of such a life estate did 
not seem to be consistent with Mahomedan usage and that 
it would be opposed tothe Mahomedan Law to hold that the 
compromise created a vested interest in Abdul Rahman and 
Abdus Subhan which passed to their heirs on their death in 
the life-time of Gauhar Bibi. It will, therefore, be seen that 
this decision was based upon Mahomedan Law, according to 
which it is not permitted to limit an estate to take effect after 
the determination on the death of the owner of a prior estate 
by way of what is known in English law as a vested remainder, 
so as to create an interest which can pass to a third person 
before the determination of the prior estate. The limitation 
of such an estate is in no way prohibited by Hindu Law and 
it appears to us clear upon the true interpretation of the com- 
promise entered into between Sheopal Singh and Sonao 
Kuar that Sheopal Singh took an absolute vested estate in 
the property, the enjoyment of it being postponed during the 
life of Sonao Kuar. We also think that upon the language 
of the compromise it is not possible to hold that the character 
of the estate as it had been handed down from father to son 
for generations was changed. As an impartible estate Sheopal 
Singh laid claim to it, and the compromise provided that as an 
impartible estate it should devolve upon him. The concession 
made to Sonao Kuar by him was that she should enjoy it 
for her life and sit upon the gaddt as gaddtnashin, his occupa- 
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tion of the gaddi being postponed. On the death of Sheopal 
Singh, therefore, the estate in our opinion devolved according 
to the rules of primogeniture governing impartible estates and” 
did not pass to his widow as an estate governed by the ordi- 
nary rules of Hindu Law. We therefore think that the suit of 
the plaintiff ought to have been dismissed. We allow the 
appeal, set aside the decree of the court below, and dismiss the 
plaintiffs suit with costs in both Courts, including fees in this 
Court on the higher scale. The objections under S. 561 of the 
Code of Civil Procedure necessarily fail and are dismissed with 


costs. 
oie Oe OF Appeal decreed. 


KING EMPEROR 
VErsUs 


LACHMI NARAIN.* 


Excise Act ( XIT of 1896), sections 44(2), 48, 57—Sub-/napector— 
Excise Oficer. 

When the police arrested a man with 18 tolas of charas and 
through their official superior brought the accused before a Magis- 
trate, Aedd, that there was sufficient compliance with the provisions 
of sections 44 and 57 of the Excise Act, and the accused could be 
tried by Such a Magistrate Queen-Empress v. Makunda, 1. L. Ra, 
20 All.; 70, followed. 


CRIMINAL APPEAL against the order of H. W. Lyle Esq. 
Sessions Judge of Agra reversing an order of E. Bennet Esq., 
Joint Magistrate. 


The respondent, Lachmi Narain, who is a licensed vendor of 


charas was one day seen by one Pattu Lal a whole-sale 
vendor, with a bundle on his person. He was asked certain 
questions. Lachmt Narain hastened away and this aroused the 
suspicion of Pattu. He spoke to the constable who was stand- 
ing on duty, and as he called, the accused ran away. He was 
therefore arrested, and it was found that he carried a parcel of 
charas which was afterwards found to be 18 tolas. The Joint 
Magistrate found the accused guilty, and sentenced him tc 


*Cnminal A, 276 of 1908- 
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rigorous imprisonment for three months and a fine of Rs. 4o. 
The Sessions Judge on appeal held that as there was no 


‘complaint by an Excise Officer, the prosecution could not be 


maintained. He therefore acquitted the accused. 
The Local Government appealed. 


A. E. Ryves, Government Advocate, for the appellant, sub- 
mitted that the case was governed by section 48 of Act XII of 
1896. No doubt a court could not take cognisance of an off- 
ence under that section, except upon the complaint of an Ex- 
cise officer. Here that was supplied by the report of the Police 
officer. The question, therefore, was whether the Sub-Inspect- 
or of Police was an Excise officer within the meaning of section 
57. Section 44 sub-section (2) answers that question, and 
according to that certain Police officers invested with powers 
under the Act were deemed Excise Officers. That Sub- 
Inspectors were such officers was clear from Government 
notification No. 128-XIII-57-1, dated 6th June, 1885. He 
relied on 

Queen-Empress v, Makunda [1897], I. L. R., 20 AL., 70. 

Satya Chandra Mukerji, for the respondent, submitted that 

in this case the accused was arrested by a constable and was 


. sent up by a sub-inspector. The Excise officer had appeared 


¢ 


only as a witness. The police officers were not excise officers 
within the meaning of the Act. 
The judgment of the Court was delivered by 


KNOX. J.—This is an appeal by the Local Government 
from an appellate judgment of acquittal, passed by the learned 
Sessions Judge of Agra. The accused was convicted by a 
Magistrate of the first class of an offence, under section 48 of 
Act No. XII of 1896. He was sentenced to the maximum 
term of imprisonment prescribed by the section, and to a fine 
of Rs. 40. On appeal, the conviction and sentence were set 
aside by the learned Sessions Judge of Agra, on the ground 
that under section 57 of the Act, no Court can take cognizance 
-of an offence under the Act, except on a complaint or report of 
an Excise Officer. According to the evidence for the pro- 
secution, the accused was arrested with eighteen tolas of charas 
in his possession by a police constable and a head constable. 
They, through their official superior, brought the case for trial 
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before the Magistrate. The learned Judge beld that the police 
could not institute the proceedings, and that they could only be 
instituted by an Excise Officer, which term, the learned Judge 
holds, means the Excise Inspector, or, where there is no such 
officer in the District, the Collector or Assistant Collector in 
charge of Excise. In our opinion, the view taken by the learned 
Judge is erroneous. He overlooked the provisions of section 
44, Sub-Section”(2) of the Act. The learned Government 
Advocate has called our attention to the ruling in Queen-Em- 
press v. Makunda 1), which fully supports the view for which he 
contends. We have heard what the learned vakil, who appears 
for the accused, could say on his client’s behalf. We have also 
read the evidence. In our opinion, it clearly proves an offence 
under section 48, clause (e) of the Excise Act, 1896. We were 
addressed on the question of sentence. It is apparently the 
first time that Lachmi Narain has been convicted. He has al- 
ready been upwards of three weeks in jail and he has paid the 
fine which was imposed on him. We accordingly allow this 
appeal; and, setting aside the judgment of acquittal, convict 
Lachmi , Narain of the offence specified above. We sentence 
him to the term of imprisonment which he has already under- 
gone, and to the fine which he has already paid. 


X. Appeal decreed. 
(1) [1897] I. L R., 20 AlL, 70. 
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FULL BENCH. 





UMAN KUARI 
VErSUS 


JARBANDHAN PATHAK AND ANOTHER.* 


Practice—Order of remand—Appeal from, after decree in suit—Civil 
Procedure Code (Act XIV of 1882 ), sections 562, 588, 591—Pre- 
emption— W ajib-ul-arz—A razidari land “ Haqiat”—“ Hissedar ” 
—Deh. 

An appeal lies from an order of remand passed under section 562, 
Civil Procedure Code, even though before the filing of the appeal, 
the suit has been decided in compliance with the order of remand. 
Rameshur Singh v. Sheodin Singh, l. L. R, 12 All, 510, F. B., 
Jatinga Valley Tea Company v. Chera Tea Company, 1. L. R., 12 
Cal., 45, Babu Lal v, Ram Kali, 3 A. L. J. R., 40, followed. Sale 
Ram v. Brif Bilas, I. L. R., 29 AIL, 659, over-ruled. 


Arasidars in District Basti are not members of the co-parcenary 
body ina village. A custom of pre-emption, recorded in a wayid-ui- 
arz, in respect of the transfer of a Aagiat by a Aissedar applies only 
to co-parceners, and no claim can be maintained in respect of the 
sale of araztdari land. 


APPEAL from an order of remand passed by Munshi 
Banke Behari Lal, Officiating Subordinate Judge, Gorakhpur, 
reversing a decree of Babu Jogendra Nath Chaudhri, Munsif 
of Basti. 


The facts of the case are that the plaintiff brought a suit 
for pre-emption of a plot of arvasidari land sold by Musammat 
Ram Raj Kuari to Mt. Uman Kuari. The waytb-ul-are upon 
which the claim was based provided thus: “When property 
(Aagtat) of any share-holder (Azssedar) is transferred, the right 
of purchase shall belong in the first instance to the near share- 
holder who is a relation, and next of kin to the co-sharer in the 
patti, and after him to the co-sharer in the village (sarik deh) 
whose name is entered in the 4#ewat. In the event of refusal 
by the above, strangers shall have a right to purchase.” 


* F. A. F. O. 69 of 1907. 
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The plaintiff and the vendor were co-sharers in the same 
khata of the same patti, and the plaintiff also owned some 
arasidart land. The vendee was a stranger. The court of 
first instance held that the provisions in the wajib-ul-arz 


applied to the kalsa land but not to the arastdars land and, 


dismissed the claim. The Subordinate Judge who heard the 
appeal was of opinion that since the araszdars were assessed 
to revenue and were parties to the gamina khewat prepared 
at the last survey, the clause in the wayzb-ul-are applied to 
them also and remanded the case on 27th March, 1907, under 
section 562 to be tried on the merits. The Munsif on remand 
decreed the claim on 20th May, 1907. Subsequently on June 
29, 1907, the defendant vendee filed the present appeal from 
the order of remand to the High Court. It came on for 
hearing on 18th March, 1908, before AIKMAN, and KARAMAT 
HUSAIN, JJ., who on account of the conflict between the cases 
of Salig Ramv. Brij Bilas (*), and Babu Lal vw. Ram Kali (*), 
referred the case to the Full Bench. 


Satish Chandra Banerji (for J. N. Chaudrt), for the 
respondent, raised a preliminary objection that as the 
appellant submitted to the order of remand and allowed 
it to be carried into effect, she cannot now appeal from it. 
There were two remedies open to her, either she could file 
an appeal from the order of remand or she could impeach 
it under section 591 of the Code of Civil Procedure, in 
the appeal filed from the final decree. If she did not choose 
to adopt the former course the only other remedy open 
to her was to file an appeal from the final decree and impeach 
the order of remand in that appeal, if so advised. 

The uniform practice in this court at one time was not to 
entertain these belated appeals. l 

Prag Lal v. Raghubar Das, [1881] 1 A. W. N., (ed. 1) 211, (ed. 2) 174. 

Tkramunnissa v, Muhamad Wazir, [1882] 2 A. W. N., 53. 

Karori Mal v. Sahodra, [1883] 4 A. W. N., 5. 

Salig Ram v. Brijbilas, [1907] I. L. R., 29 AlL, 659. 

Gulsari Mal v. Karimunmssa, [1908] 28 A. W. N., 76. 

[BANERJI, J. Can an order of remand be questioned under 
section 591, Code of Civil Procedure in the first appeal before 
the lower appellate court ?] 


(1) T1907] I. L. R., 29 All, 650, (2) [1906] 3 A. L. J. R., go. 


-J1 
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It can not be, but it can be impugned in second appeal to 
the High Court. 


[ AIKMAN, J. Referred to 
Jatinga Valley Tea Coy. Chera Tea Co., [1885] I L. R., 12 Cal, 45.] 


That case has been distinguished in later Calcutta cases. 
The appeal there seems to have beef preferred before the final 
decree was made and Field, J.s observations weré oétter, 

Babu Lal v. Ramkali, [1996] 3 A L. J. R, 40, 
is also distinguished on the same ground. 

The principle which should be applied is that where the 
final decree in the cause has been made no separate appeal 
should be entertained against a prior interlocutory order. 


Madhusudan Sen v, Kamini Kant Sen, [1905] I. L. R., 32 Cal, 1023. 


[AIKMAN, J. Thatmay be excellent reason for the legis- 
lature for not allowing an appeal, but how can we legislate ?] 
Sheon ith Singh v. Ramdin Singh, [1896] 1. L. R, 18 AlL, 19, 22, 


supports my contention. If there is no ground for appeal 
against the final decree on the merits, the interlocutory 
order of remand cannot be impugned. This shows that a bad 
order of remand is not necessarily ura vires ; if it were, then 
all subsequent proceedings would be wétra vires and the final 
decree could be challenged as made without jurisdiction. In 
Rameshur Singh v. Sheodin, [1890] 1. L. R., 12 AIL, 510, F. B, 


the order of remand was, in view of the provisions of section 
s64, Civil Procedure Code, held to have been made without 
jurisdiction, But here no question of jurisdiction arises. The 
court had jurisdiction to decide whether the wayzi-bul-arg 
applied, and even if it took an erroneous view of the law or 
facts, the order if made could in no sense be termed sitra vires. 


Malkarjuny. Narhart, [1900] 1. L. R., 25 Bom, 337, P. C. 

There was no inherent absence of jurisdiction in the lower 
appellate court to deal with the appeal before it, and section 
578, Civil Procedure Code, would cover the case. 

Ledgard v, Bull, [1886] I. L. R., 9 All., 191, 203, P. C. 
Mohesh Chandra Das y. Jamiruddin Mollah, [1900] I L. R., 28 Cal, 
324 ee 

[BANERJI, J: But in this case the F, B. case in 12 All. 

is dissented from.] 
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It is not necessary for me to contend that the F. B. case 
upon its facts was wrongly decided. But it is no authority 
for the point raised in the present case. 

Durga Kinkar Das v. Ronchai Roma, [1907] 5 C. L. J., 71. 

The authorities are fully reviewed in 

Baikuntha Nath Dey v. Salimulla, [1907] 12 C. W. N., 590. 

Asto the doctrine of election of remedies see 

15 Cyclopaedia of Law and Procedure, 590. 

Surendra Nath Sen (for D. C. Banerji), for the appellant. 

The Code of Civil Procedure, gives two remedies no 
doubt, but these are neither co-existent nor alternative. The 
right of appeal given by section 591 of the Code is weak and 
doubtful ; the question cannot be raised in First appeal to the 
lower court, and it cannot be raised even in second appeal 
where the final decree, by reason of findings of fact or other- 
wise, cannot be challenged on the merits: 


Section 588 of the Code is not controlled by Section 586. 
The decree in a Small Cause case is not open to appeal, but 
an order of remand is; 

Collector of Bijnor v. Jafar Ali Khan, [1880] I. L. R., 3 AH., 18. 

The new Code contains an express provision, see Sec. 105, 
cl., 2, which to some extent purports to modify the present 
law. But in neither the new Code nor the old is there any- 
thing to show that the intention of the legislature is that 
where an order of remand has been carried out the party 
aggrieved cannot file an appeal against that order. 


Upon the question of jurisdiction reference was made to 
Dhan Singh v. Basant Singh, (1886) I. L. R., 8 ALL, 519. 


Inthe 29 All, case a very large assumption has been 
made that the decree passed in compliance with the order 
of remand cannot be touched, even though the order of 
remand be set aside. But the decree is an absolute nullity. 
All proceedings taken subsequent to an illegal order of re- 
mand are void. 

Jarbandhan Singh v. Nakchhed Singh, [1887] 7 A. W. N., 224. 
Chedalal v. Badullah, [1888] I. L. R., 11 All, 35, 40. 
Rameshur Singh v. Sheodin Singh, [1890] I. L. R., 12 AIL, 510. 
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Maheu Kuar v. Faujdar Kuar, [1891] 11 A W. N., 105, F.B. 

Maillu Khan v. Than Singh, ibid, 187. 

Babulal v. Ram Kali, [1905] 26 A. W. N., 28,3 A L. J. R., 40. 

The order of remand is the foundation and when this is 
taken away the whole superstructure falls. ' 

Jatinga Valley Tea Co., yv. Chera Tea Co., [1885] 1. L. R., 12 Cal, 45, 
was cited with approval in I. L. R, 12 All, at 515. 

There are besides practical reasons why the appeal under 
Sec. 588, should be allowed. It is cheaper and may be heard 
sooner than a second appeal. 

Satish Chandra Banerji, was heard in reply. 


Their Lordship’s then proceeded to hear the appeal on 
the merits. 


. Surendra Nath Sen, for the appellant. 


An arastdar cannot have higher rights than the owner 
of resumed szuaft land and he cannot therefore have a right 
of pre-emption under the waj2b-ul-ars. 
Nardin Das v. Ram Saran Das, [1898] I. L. R., 20 All., 479. 
Kalian Mui v. Madan Mohan, [1895] 1. L. R, 17 All, 447. 
Muhammad Ali v. Hukum Kunwar, [1905] I. L. R., 28 AlL, 246. 
Raghu Nath v. Kanhya Lal, [1902] 22 A. W. N., 68. 
Munna Lal v. Narain Das, [1907] A. W. N., 173. 
Satish Chandra Banerji, for the respondents, relied upon 

Ramsarup v. Dalip Singh, [1885] A. W N., 54, 

as a case on all fours. The latest case on resumed mnafi was 
Narain Das v. Munna Lal, [1908] 5 A. L. J. R, 302. 

The test was whether the party claiming to be a hrssedar 
was liable to pay Government revenue, and the word deh 
was large enough to include every piece of land within the 
ambit of the village. 

Lalta Prasad v. Lalta Prasad, [1881] 1 A. W. N., 165. 

Sadar Ali v. Dost Muhammad, [1890] I. L. R., 12 AlL, 412. 

Ali Hussain y Tasadug Hussain, [1906] I. L R., 28 All, 124. 
C. A. V. 

The judgment of the Court was delivered by 

BANER]I, J.—This is an appeal from an order of remand 
made under section 562 of-the Code of Civil Procedure in 
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a suit for pre-emption. The court of first instance dismissed 
the suit on the 30th of April, 1906, but the lower appellate 
court set aside the decree of that court, and remanded’ the 
case on the 27th of March 1907. From this order, the present 
appeal was preferred on the 29th cf June, 1907. Before how- 
ever the appeal was filed, the court of first instance had carried 
out the order of remand, and decreed the claim on the zoth of 
May, 1907. Hence it is contended on behalf of the respondents 
that the appeal cannot be entertained. As the rulings on the 
point are conflicting, the case has been referred to a Full 
Bench. 


The first question we have to determine is whether an 
appeal lies from an order of remand passed under section 562, 
of the Code of Civil Procedure, if before the filing ofthe appeal 
the suit has been decided in compliance with the order of 
remand. In our judgment the question must be answered in 
the affirmative. A party aggrieved by an order of remand 
has, under section 588 cl. (28) of the Code of Civil Procedure, 
a right of appeal from the order, and the period of limitation 
for such an appeal is ninety days under Art. 156 of the Se- 
cond Schedule to the Indian Limitation Act. Unless therefore 
the law has imposed a restriction on this right, an appeal is 
maintainable if it is filed within the prescribed period of 
limitation. We are not aware of any such restriction and 
none has been brought to our notice. The learned Advocate 
for the respondent contends that where a party has two alter- 
native remedies, and he avails himself of one of them, he cannot 
resort to the other, and that as the appellant has allowed the 
remand order to be carried out his remedy is an appeal from 
the ultimate decree in the case in which he can question the 
validity of the order of remand. This argument is in our 
judgment fallacious, If after the order of remand the case is 
tried by the court of first instance, it is so tried not at the in- 
stance of the party who is prejudiced by the order of remand 
but in compliance with that order. Itis not in the power of that 
party to prevent a trial, and it cannot be said that in allowing 
the case to be tried he resorts to an alternative remedy in res- 
pect of the order of remand. It is true that if he can appeal 
to the High Court from the final decree made in the cause by 
the lower appellate court, he may, as held by the Full Bench 
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in Rameshur Singh v. Sheodin Singh (*), question the legality 
and correctness of the order of remand, but in such an appeal 
the propriety of the order of remand cannot be made the sole 
ground of appeal. This was so held in Sheonath Singh v. 
Ramdin Singh(#). Unless therefore he has a substantive ground 
of appeal to the High Court, he would have no remedy against 
the order of remand. The doctrine of election of remedies 
seems to us to have no application. 


It is next urged that even if the present appeal from the 
order of remand be entertained, the decision in the appeal will 
be of no avail to the appellant as the decree passed by the court 
of first instance, in compliance with the order of remand, would 
still remain a valid decree. This appears to be the foundation 
of the decision of a Bench of this Court in Sa/zg Ram v. Brij 
Bilas ($). With great deference, we are unable to agree with the 
learned Judges who decided that case. After the court of first 
instance had once decided the case it ceased to have any 
jurisdiction to hear it again except on review of judgment. 
Its jurisdiction to hear it a second time was derived solely from. 
the order of remand. If that order was erroneous and is set 
aside every thing done in pursuance of the order must fall to 
the ground, and be of no effect. We are in full accord with 
the following observations, of FIELD, J. in /atinga Valley Tea 
Co. Ld.v. Chera Tea Co. La.(*), which weie approved of by EDGE, 
C. J, in Rameshar Singh v, Sheodin Singh (1). FIELD, J. said 
“It has been contended before us that the appeal ought not to 
be heard. It is said that after the remand order, the Munsif 
proceeded to make a final decree and the existence of that fina! 
decree is a bar to the hearing of the appeal against the order 
of remand. We are unable to concur in this centention. The 
law, sub-section 28 of section 588 of the Code of Civil Proce- 
dure, expressly gives an appeal against an order under section 
562, remanding a case. That provision is not in any way 
qualified. The Code does not say that there shall be an appeal 
only if the case has not been finally determined in the Court 
of first instance before that appeal is preferred or comes on for 
hearing. We cannot therefore import into the Code a provi- 
sion which does not there exist. The Munsif’s jurisdiction to 


(1) [1890] I. L. R., 12 ALL, 510. (2) [1896] I. L. R., 18 All, 19 
(3) [1907] I. L. R., 29 AIL, 659. (4) [1885] I. L. R., 12 Cal, 45 
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hear the case upon remand depended upon the remand order. If 
the remand order were badly made, the decree and indeed all ~ 
the proceedings taken under the remand order are null and 


void.” In his judgmentin Rameshar Singh v. Sheodin Singh, 


Edge, C. J., after quoting the above passage said: “I agree 
with every word in the passage which J have ‘just quoted.” 
The other learned Judges apparently agreed with him. Mah- 
mood, J, referring to a practice prevailing in this Court under 


-which the Court declined to try an appeal from an order of 


remand uncer:section 562 on the ground that the remand 
order had in the meantime been already carried out observ- 

ed :— “I think I must ‘say after what the learned Chief Jus- 
tice has said in his judgment in this case, that such a practice 
was erroneous.” The learned Judge apparently referred to 
the rulings in Praglal v. Raghubar Das (+), Tkramunnissa v. 
Muhammad Wastr(*), and Karori Mal v. Sahodra (3) to which 
the learned Advocate for the respondents has invited our atten- 
tion. It appears to us that in the opinion of the learned Judges 
who decided the Full Bench Case of Rameshur Singhv. Sheodin, 
the fact of a remand order having been carried into effect 
before the filing of an appeal from that order or before the 
decision of an appeal preferred from that order would not 
preclude the court from entertaining the appeal. The case of 
fatinga Valley Tea Co. Ld. x. Chera Tea Co. Ld., referred to 
above was distinguished in Madhusudan Sen v. Kamini Kant 
Sen (4), on the ground that the appeal in that case had been 
filed before the remand order was carried into effect. We fail 
however to see how the fact of the remand order having been 
complied with can make any difference in principle upon the 
question before us. .In the case last mentioned, the learned 
Chief Justice (Sir Francis Maclean) said “ If a party desire to 
avail himself of the privilege conferred by section 588 in 
relation to an order of remand, he ought to doso before the 
final disposal of the suit. He cannot be permitted to wait 
until after the final disposal of the suit.” As we have 
pointed out above, section 588 Cl. (28) givesa right of 
appeal from an order of remand to be exercised within the 
period of limitation prescribed for such an appeal. To impose 


(1) [1881] A. W. N., 174. (2) [1882] A. W. N., 53. 
(3) [1884] A. W. N., 5. (4) [1905] I. L. R. 32 Cal., 1023. ° 
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any other limitation or restriction on the right of appeal would 
be to use the words of Field, J., “to import into the Code a 
provision which does not there exist.” It often happens that 
an order of remand is carried out before the expiry cf the 
period of limitation for the filing of an appeal. If the restric- 
tion contended for be imposed on the right of appeal the party 
affected by the remand order may, in many cases, be without a 
remedy. He may not have any grounds for appealing against 
the final decree and he cannot according to the rulings of this 
Court appeal only on the ground that the remand order was 
erroneous. In our judgment, the fact that the suit has been 
decided by the court of first instance in compliance with an 
order of remand made under section 562 of the Code of Civil 
Procedure is no bar to the filing of an appeal from the order 
of remand or to the hearing of such an appeal. And we agree 
with the ruling in Babu Lal v. Ramkali (3). 


Turning now to the merits of the case, we are of opinion 
that this appeal must prevail. The plaintiffs claim for pre-emp- 
tion is based on custom as recorded in the way:dulars. Accord- 
ing to that document as we read it, the custom mentioned in 
it prevails among members of the co-parcenary body. The 
property sold is what is called “ arazidart” land. It does not 
clearly appear what the nature of arastdari lands is. But after 
referring to various settlement reports, we find that arasidars 
are not members of the co-parcenary body. The rule of pre-emp- 
tion which applies to co-parceners is not therefore applicable 
to them, and the plaintiff's claim must fail. 


We accordingly allow the appeal, set aside the order of the 
court below, and restore the decree of the court of first instance. 
The appellant will have his costs here and in the court below. 


M. L. S. Appeal decreed. 
(2) [1906] A. W. N., 28. 
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Code of Civil Procedure (Act XIV of 1882), section 584— Second 
appeal—Custom—question of law—insufficient or illegal evidence. 





Certain tenants transferred the sites of their houses in the village. 
The Zemindars sued the transferrees for possession. The defendants 
produced several sale-deeds showing that sites of houses in the village 
had been formerly transferred.. There was no evidence to show 
under what circumstances those sales were made. The wuzjtb-1:l-arz 
was silent upon the point. The courts below found that a custom 
had sprung up in the village whereby the tenants could transfer 
the sites of their houses in the village. l 


Held, that Where a question arises as to the existence or non-exis- 
‘tence of a particular custom where the lower appellate court has 
acted upon illegal evidence, or on evidence which was legally in- 
sufficient to establish an alleged custom, the question is one of law. 
Raj Narain v, Budh Sen, L. L. R, 27 All, 338; Hasim Ali vy. 
Abdul Rahman, I. L. R., 28 AIL, 698, referred to. 


Per Aikman, J.— When a tenant occupies the house in consequence 
of and as appertaining to his agricultural tenancy, the ozs is on 
him to prove that he has a right to transfer the house-site. 


APPEAL under section 10 of the Letters Patent from the 
judgment of GRIFFIN, J., affirming a decree of G. C. Badhwar 
Esq., Additional Judge of Bareilly. 

The material facts appear from the judgment of Stanley, C.J. 

The lower appellate court dismissed the claim. A single 
Judge of High Court affirmed the decree. 

Plaintiffs appealed. 

R. Malcomson, (with him J. Simeon, and S. P. Ghose), for 
the appellants. 

Sundar Lal, for the respondents. 

The following judgments were delivered. 

STANLEY, C. J.—The defendants respondents 2 and 3 
were agricultural tenants of the plaintiffs, residing in the 


village of Bilsanda, and as such tenants occupied the house in 
* L., P. A. 83 of 1907. 
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the village which is the subject matter of this litigation. This 
I take to be the finding of the lower appellate court. The 
argument before that court appears to me to have proceeded 
on the assumption that the vendors were such tenants of the 
zamindar, and the question was whether or not a custom which 
was set up, and to which [ shall presently refer, was a binding 
custom. The defendants respondents 2 and 3 sold the house 
in question to the defendant No. 1, /ogether with the site. The 
zamindars took exception to the sale of the site, and instituted 
the suit out of which this appeal has arisen for possession of 
the site of the house. The defence set up was that according 
to custom, the tenants of the village were entitled to appropri- 
ate and sell not merely the materials of their houses in the 
abadi of the village, but also the sites upon which their houses 
stood; that is, that they could sell the landlord’s property. 
This contention is not supported by the wajib-ul-arz of 1866. 
‘In that document, provision was made whereby the tenants 
were permitted to sell or remove the materials of their houses, 
but nothing whatever is stated in it upon which could be based 
the suggestion that they could also sell the,sites, The wajib- 
ul-arz is silent as to the sites, and from this silence I draw the 
inference that a tenant could not, under the wajib-ul-arz, sell 
the sites, on the principle exrpressto unius exclusto alterius. The 
later settlement is silent upon the question of the sale of ten- 
ants’ houses, and it was the contention in the courts belaw 
that a custom has sprung up whereby tenants in the adad? on 
leaving their houses can sell and dispose of, not merely the 
materials of their houses, but also the sites. Instances of sales 
were given in evidence, and there is no doubt that a number 
of documents have been produced in which apparently not 
merely the fabric of the houses but the ground also upon which 
they stood was the subject of sale. We are not aware, how- 
ever, of the circumstan:z33 under which these sales took place, 
It may be that the landlord had by express agreement with 
the tenants in the particular cases transferred to them the 
sites of their dwellings. It may be that the sales were made with 
the consent ofthe zamindars. It may be that the sales were 
made under so.ne spacial agreement with the tenants made at 
the time when the occupancy of the houses began. However 
this may be, it seems to me that the evidence is not such as 
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would justify the court in holding that so extraordinary a cus- 
tom as is set up should have been recognized, and legalized in 
this village. In the case of Raf Narain Mitter v. Budh Senl!), 
my brother Knox observed in regard to evidence of this 
class, namely, sale-deeds and mortgages of house property in 
a village, that “ they are at the best only evidence of so many 
specific instances ọf transfer and nothing more.” Attaching 
as much importance tọ such evidence as I find myself able to 
do, I have come to the conclusion that, even assuming that 
the custom which was here set up could be upheld by a court 
as a valid and legal custom, the evidence in this case is wholly 
insufficient to establish that custom. I do not express any 
opinion as to whether such a custom can be regarded as a 
valid custom. That is a matter upon which it is unnecessary 
for me to express an opinion. I agree in the view expressed 
by my brother Richards in the case of Hashim Ali v. Abdul 
Rahman (*), that where a question arises as to the existence 
or non-existence of a particular custom, where the lower appel- 
late court has acted upon illegal evidence, or on evidence which 
was legally insufficient to establish an alleged custom, the 
question is one of law. I regard the question before the Court 
as one of law and not as one of fact, and therefore hold that we 
are entitled to consider whether the decision arrived at by 
the learned Judge of this Court upholding the decision of the 
lower appellate court was based upon sufficient evidence, I 
am pleased to be able to hold that the evidence was legally 
insufficient, as it appears to me that a grave injustice would be 
done if the proposition which has been advanced by the learned 
advocate, for the 1espondents in this case, could be held to be 
good law. I therefore would allow the appeal. I would set 
aside the decision of the learned Judge of this Court, and also 
the decision of the lower appellate court, and restore the 
decree of the court of first instance. 


BURKITT, J.—I am of the same opinion, I agree with 
the learned Chief Justice in the interpretation which he has 
put on the judgment of the lower appellate court, and I further 
fully concur with him in everything he has said as to the very 

epeculiar custom set up by the defendants respondents in this 


(1) [t905] I. L.R. 27 All, 338. 
(2) [1906] I. L. R. 28 All, 698. 
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case. I also would restore the judgment of the court of first 
instance, setting aside the judgments of the learned puege of 
this Court and of the lower appellate court. 


AIKMAN, J.—The property in dispute in this case is 
situated, as is found by the learned Additional Judge, not in an 
ordinary agricultural village but ina town. I wish to guard 
myself against saying anything which might be taken as affect- 
ing the title of the residents of towns to the houses in which 
they live. I should have been glad to have had a clearer find- 
ing by the lower court as to the title by which the vendors of 
the respondent Lal Bahadur acquired the property they sold 
to him, But assuming that the finding of the learned Addi- 
tional Judge is, as the learned Chief Justice and my brother 
Burkitt hold it to be, that the vendors held the property in 
their capacity of agricultural tenants, I agree in thinking that 
the evidence relied on by the courts below as proving a custom 
whereby such tenants could sell their houses was legally 
insufficient to establish such a custom. I wish to add that 
in my opinion, it does not follow that, because a resident of a 
town cultivates land belonging to the zamindar within whose 
zamindari the site of the town is shown as situated, it necessarily 
follows that he has no heritable or transferable interest in the 
house in the town in which he resides. But if it is shown, as J 
assume to be the case here, that the tenant occupies the house 
in consequence of and as appertaining to his agricultural 
tenancy, the onus would lie on him to prove that he had a 
right to transfer the house. In my opinion, in the present case 
this onus has not been discharged by the respondent. I there- 
fore concur in the order proposed. 


By THE CouRT.—The order of the Court is that the appeal 
be allowed, the decree of the learned Judge of this Court, and 
also of the lower appellate court be set aside, and the decree of 
the learned Munsif restored, with costs of this appeal, and also 
costs in the lower appellate court. We extend the time for 
the removal by the defendant respondent No. 1 of all the 
materials of the house up to the 15th of May next. 


Appeal decreed. 
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Hindu Law—Will—bequest to daughter—Intention of testator— 
construction, 

A testator bequeathed his property on the happening of certain 
events to his “ daughters in equal shares to whom and thew respec- 
tive sons” he gave the same and in caseany of them died childless 
he directed that the other daughter and her sons were to get the 
whole property, in case of the death of either daughter leaving sons 
the share of such daughter was to be paid to such her son or sons, 
share and sharealike. veld, that the intention of the testator was to 
exclude the daughters’ daughters from inheritance and that he only 
gave to the daughters a life interest in the property. Ma/omed 
Shamsool v. Shewak Ram 1a R. 2 1. A 7 referred to. 

APPEAL from a decision of the High Court of Judicature 
at Fort William in Bengal. For the judgment of the High 
Court see I, L. R., 33 Cal, 947. 

The judgment of their Lordships was delivered by 


SIR ANDREW SCOBLE.—Hurry Dass Dutt, a Hindu in- 
habitant of Calcutta, died on the 30th October 1875, leaving 
a will which was admitted to probate by the High Court on 
the 20th December in the same year. The will was in the 
English language, and was probably drawn by an English 
solicitor, who is one of the attesting witnesses. 

The only question raised upon this appeal is as to the 
nature of the estate which, in the events which have happened, 
the testator’s daughters take under the terms of the will. 

The clause of the will relating to the daughters is as fol- 
lows :— 

But in case none of such adopted sons survive my said wife, or in 
case of either surviving my said wife and dying under the said age 

` without leaving a son or sons, I desire and direct my executors, after 
the death of my said wife, or the death of such son after her, but 


under the age of eighteen years without leaving a son or sons, to 
(VL R20. A at 14 
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make over and divide the whole of my estate, both real and personal, 
unto and between my daughters in equal shares, to whom and their 
respective sons I give, devise and bequeath the same, but should 
either of my said daughters die without leaving any male issue sur- 
viving, but leaving my other daughter her surviving, then in such 
case the surviving daughter and her sons shall be entitled to the 
share of the deceased daughter, or in the case of the death of either 
daughter leaving sons, the share of such daughters is to be paid to 
such her son or sons, share and share alike. 

Woodroffe J., by whom the case was heard in the first in- 
stance, held that-the intention of the testator was “to benefit 
the adopted son, and should the provisions (of the will) in this 
respect in any manner fail, then those who were of his own 
blood, vzs., his daughters ;” that the words “and their res- 
pective sons” are used as words of limitation and not of 
purchase; and that upon the true construction of the 
will, the daughters were “each entitled to a moiety of the 
estate of the testator absolutely.” He expressed no opinion, 
however, as to the right of the parties in the event of the death 
of one of the daughters leaving no natural son her surviving. 
Upon appeal to the High Court his judgment, upon these 
points was confirmed. 

With great respect for the learned Judges in the Courts 
below, their Lordships are unable to concur with their decision, 
This is the will of a Hindu, and as observed by this Com- 
mittee in the case of Mahomed Shumsool v. Shewakraim (*) “in 
construing the will of a Hindu it is not improper to take into 
consideration what are known to be the ordinary notions and 
wishes of Hindus with respect to the devolution of property. 
It may be assumed that a Hindu generally desires that an 
estate, especially an ancestral estate, shall be retained in his 
family ; and it may be assumed that a Hindu knows that, as a 
general rule, at all events, women do not take absolute estates 
of inheritance which they are enabled to alienate.” In spite 
of the assistance of his English solicitor, it appears to their 
Lordships that in this case the testator has clearly succeeded 
in showing that his daughters, whom he incontestably inten- 
ded to benefit were not to have more than what is generally 
known ‘to be a woman’s estate in his property. This is estab- 
lished by the gift to them “ and their respective sons,” and by 
the proviso that in the event of one of the daughters dying 
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“without leaving any male issue surviving,” then the share of 
the deceased daughter is to go to the surviving daughter and 
her sons, to the exclusion in both cases of female issue. More- 
over, “in the case of the death of either daughter leaving sons, 
the share of such daughter is to be paid to such her son or 
sons share and share alike.” No language could more clearly 
show that the intention of the testator was to exclude his 
daughters’ daughters from the succession, to which they would 
have been entitled under the ordinary Hindu law, if their 
mother’s estate had been absolute ; and the reason of this is 
obvious, as the sons of his daughters would be competent to 
offer funeral oblations to him, the strongest of all possible 
arguments to an orthodox Hindu. 

The learned Counsel for the respondents stongly relied 
on Sec, 82 of the Indian Succession Act, 1865, which provides 
that “where property is bequeathed to any person, he is entitled 
to the whole interest of the testator therein, unless it appears 
from the will that only a restricted interest was intended for 
him.” As already pointed out, it is abundantly clear that, 
under the terms of the will, only a restricted interest was 
intended to pass to a daughter dying without male issue. 

In the opinion of their Lordships, according to the true 
construction of the will, the intention of the testator was to 
create in favour of his daughters an estate for life with a 
remainder over to their sons, and the Igarned Judges of the 
High Court ought to have held that, in the events that have 
happened, the daughters of the testator, Ranimoni Dassi and 
Premmoni Dassi, are entitled to the testator’s estate in equal 
shares for life and with benefit of survivorship between them- 
selves. They will humbly advise His Majesty that this appeal 
ought to be allowed and the decree of the High Court varied 
in accordance with this Judgment, and that in other respects 
the decree ought to be affirmed. Under the circumstances, 
the costs of the appeal, taxed as between solicitor and client, 
must be paid out of the estate. 

Solicitors for the appellants: Messrs. Watkins and 
Lempriere. 

Solicitors for the respondents: Messrs. T. L. Wilson 
and Co. . 
Appeal decreed. 
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Corporation —Share-holder—Right to tnapect books and registers of the CIVIL. 
company—Mandamus—Indian Companies Act. 1908 
The respondent, who was a share-holder in the appellant Bank, Saa 
claimed an absolute and unqualified right to inspect the register of Jie a 
the share-holders of the Bank on the ground of generally improving LORD 
the administration of the corporation’s affairs: — MACNAGHTON, 
LORD JAMES OF 
Held, that the respondent had no special interest other than or HEREFORD. 
different from, that of each member of the Corporation, and that he à LORD 
had no definite right or object of his own to aid or serve in asking foi nied pees 
inspection of the register, or right or object which the register would SCOBLE. 
illustrate. Rex v. The Merchant Tailors Co.,2 B and Ad, 115, See 
referred to. “The only right the respondent can have, therefore, pO. 
against the Bank in reference to such matters, is that which at 
common law belongs to every member of a corporation.” 
Held also that the suit was in its nature, though not in form some- 
what of the character of an application for a writ of Mandamus and 
could not be sustained. One of the principles regulating the issue 
of the wnt is that “the writ will not be allowed to issue unless the 
applicant shows clearly that he has the specific legal right to enforce 
which he asks for the interference of the court, that he has claimed 
to exercise that right and none other and that his claim has been 
refused.” 
APPEAL from a judgment of the High Court at Bombay. 
Levett, K.C., (with him Frank Russell, K.C) for the appellant. 
De Gruyther, K. C., (with him Kyfin), for the respondent. 
The judgment of their Lordships was delivered by 
LORD ATKINSON.—This is an appeal from a decree, dated Zord Atkinson. 


the 22nd January, 1907, pronounced by the High Court of 
Judicature at Bombay (sitting in appeal from its Original Civil 
Jurisdiction), by which a decree, dated the 6th August, 1906, 
of the High Court (sitting in its Ordinary Civil Jurisdiction) 
was reversed and set aside. By this latter decree the respond- 
ent’s action was dismissed with costs. 


The respondent is a holder of one share in the appellant 
Company, the Bank of Bombay, one of the Banks, incorporated 
in 1876 by the Indian Statute of that year entitled the Presi- 
dency Banks Act, 1876. 
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It was suggested that the respondent purchased this share 
for the purpose of causing annoyance to the Bank owing to 
the fact that some other litigation to which he was a party had 
been instituted against the Bank and was still pending. There 
was no satisfactory evidence given to sustain this allegation. 


From the correspondence which took place between the 
respondent and the Bank before the institution of this suit, it 
is, in tbe opinion of their Lordships, perfectly plain that the 
respondent claimed a right to inspect the register of the share- 
holders of the Bank, and to be supplied with a list of such 
share-holders, as absolute and unqualified as is that conferred, 
on the share-holders of joint stock companies in this country 
by section 32 of the Companies Act, 1862, or in India by sec- 
tion 31 of the Indian Companies Act, 1866, and section 55 of 
the Indian Companies Act, 1882. 


It must be taken that the appellants refused to recognize 
this absolute and unqualified right, or to comply with the 
claim based upon it, but in their letter of the 21st June, 1906, 
which conveyed this refusal, they informed the respondent 
that they would be pleased to furnish him with the list he 
asked for, if he would satisfy them that he required it for use 
in his own interests as a share-holder. It is, therefore, clear 
that, before action brought, the qualified and restricted right 
to inspect and take extracts from the register contended for in 
argument on behalf of the respondent was never asserted, nor 
any limited demand based upon it ever made or refused. 


In the statement of claim the respondent, for the first time, 
endeavoured explicitly to base his right and title to inspect, 
copy, and take extracts from the register on some definite 
matters in which he himself was interested. He alleges there- 
in that he had observed irregularities in the management of 
the Bank, in the election of its board of directors, in the ad- 
vancing of large sums of money to its directors, and in other 
matters, and that he desired an inspection of the register to 
enable him to communicate with the other share-holders and, 
if possible, obtain their assent to certain resolutions for the 
better management of the affairs of the Bank and the removal 
of some of the directors, which he intended to propose at the 
general meeting of the share-holders to take place on the oth 
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August, 1906. But though this is the purpose for which, and 
the occasion on which, he claimed the right to inspect, copy, 
and take extracts from the register, the decree of the Court of 
Appeal contains no restriction whatever. It 1s couched in the 
widest terms. It ignores both the occasion and the purpose, 
-and declares expressly that the respondent, as long as he is a 
share-holder of the Bank, is entitled at all reasonable times to 
inspect the register of share-holders of the Bank, and to copy 
and take extracts from the said register, and it then proceeds 
to order that the Bank do give such inspection, and do allow 
the respondent, as long as he is a share-holder of the Bank, to 
take copies of and extracts from the register, and then 
restrains the Bank from preventing the respondent, as long 
as he is a share-holder of the Bank, from having access 
at all reasonable times to the register for the purpose of 
inspection and perusal, and from preventing the respondent, 
as long as he is a share-holder of the Bank, from taking 
copies of and extracts from the register. 


This suit is in truth in its nature, though not in its form, 
somewhat of the character of an application fora writ of mnan- 
damus, and the principles regulating the issue of that preroga- 
tive writ should, their Lordships think, apply to a great extent 
to the granting of the relief prayed for in such a suit as this, 
One of these principles is this, that the writ will not be allowed 
to issue unless the applicant shows clearly that he has the 
specific legal right to enforce which he asks for the interference 
of the Court, that he has claimed to exercise that right and 
none other, and that his claim has been refused. Nothing less, 
therefore, than the absolute right claimed by the respondent in 
the correspondence above referred to could justify the decree 
appealed from in its present and unrestricted form. Now 
by section 231 of the above-mentioned Indian Act of 1866, and 
section 256 of the above-mentioned Act of 1882, the appellant 
Bank is expressly exempted from the operation of each of 
those statutes. 


There is no statute conferring on the members of this 
corporation a right: ‘to inspect, copy, or take extracts from 
the register of its share-holders or any other document be- 
longing to it. The only right the respondent can have, 
therefore, against the Bank in reference to such matters, is 
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that which at common law belongs to every member of a 
corporation. Their Lordships have been referred to several 
authorities in which the nature, extent, and measure of 
this right is explained and defined.* The learned Judges in the 
Bombay Court of Appeal have referred to others. The result 
of the authorities is summed up in their Lordships’ view 
correctly in “ Taylor on Evidence,” Vol. 2, par. 1495 (1oth 
edition, 1906) in the words following :— 

“On the application of a member the King’s Bench Division 
will, in general, grant a rule fora dfwtted inspection of the docu- 
ments of the corporation, if it be shown that such inspection is requi- 
site with reference either to an action then instituted or at least to 
some specific dispute or question depending in which the applicant 
is interested ; but, even in this case, the inspection will be granted 
to such an extent only as may be necessary for the particular occa- 
sion. The rule was formerly sometimes laid down more broadly, 
and the language ascribed to the Court in one or two cases might 
almost lead to the inference that members of a corporation have an 
absolute right, whenever they think fit, to inspect all papers belong- 
ing to the aggregate body. But any such doctrine is now exploded; 
and the privilege of inspection 1s now confined to cases where the 
member of the corporation has in view some definite right or object 
of his own, and to those documents which would tend to illustrate 
such right or object.” 

The strictness with which these limitations on the general 
and unqualified right of inspection are insisted on may be aptly 
illustrated by the case of Rex v. Merchant Tailors Co.(4). In 
that case certain members of a corporation claimed the right 
to inspect all the documents belonging to that body on the 
grounds (1) that they had heard and believed the revenues of 
the corporation were misapplied through the malpractices of 
those who managed the corporation’s affairs ;(2) that the 
fines for admitting freemen and liverymen to the corporation 
had been unnecessarily and improperly raise] ; (3) that lavish 
expenditure had taken place (in some instances to the appli- 
cant’s own knowledge) without the consent of the majority of 
the members of the corporation ; (4) that a clerk of the corpo- 
ration had, as the applicants had heard and believed, recently 
misappropriated funds of the company to a large amount, but 


* Rex v. The Proprietors of the Wilts and Berks Canal Navigation, 
[1835] 3 A. and E. 477. 
Reg. v. Lewisham Union, [1897] 1 Q. B., 498. 
(1) [1831] 2 B, & Ad, rrs. 
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that no accounts or information had been laid before the free- 

men or liverymen by which they could have ascertained the 

amount of the defalcations; and that they (the applicants) 

could not ascertain, unless they were allowed to look at the 

documents mentioned, whether the corporate funds had been 
- properly applied and accounted for or not. 


Every member of the Corporation in this case obviously 
had an interest in each of the matters mentioned, but none of 
the applicants had in any of them any special interest different 
from that of his fellow members, nor had they any definite 
purpose, or object, in obtaining the inspection asked for other 
than (in the words of Littledale, J.) to see “if by possibility 
the company’s affairs may be better administered than they 
think they are at present.” And the writ of mandamus was 
accordingly refused in this case. 


At the trial no witness other than the respondent was 
produced, and he was only tendered for cross-examination. 
He stated that he had heard through brokers that the Bank 
had advanced 6 lacs of rupees to three persons whom he 
named ; that atelections the directors transferred shares to 
nominees who voted for them (a practice not itself illegal); 
that there were now only seven directors, instead of the 
maximum nine; that he intended to bring in two respectable 
people, and that he had in the correspondence given his reasons 
for asking znspection. Itis clear on this evidence that the 
respondent had no special interest iu any of the matters he 
complained of, or any interest other than, or different from, 
that of each member of the corporation, and that he had no 
definite right or object of his own to aid or serve in asking for 
inspection of the register, or right or object which the register 
would illustrate ; but that, on the contrary, his object was 
similar to that of the applicants in Rer v. The Merchant 
Tailors Co, namely, to obtain the inspection in order to 
communicate with the share-holders with the view of securing 
their help in bringing about an improvement in the administra- 
tion of the corporation’s affairs. 

Their Lordships think that, on this point, the case is covered 
by the authority of Rer v. The Merchant Tailors’ Co, that the 
respondent is not in law entitled to the extended right to 
which the decree declares him to be entitled, that the limited 
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1908. forward, or insisted on, before action brought, or any claim 


based upon it ever refused, and they are, therefore, of opinion 


BOMBAY 7 
BANK E i that the decree appealed from is erroneous and should be 
SULEMAN SOMJI. reversed with costs, and the Judgment and Order of Mr. 


Lord Atkinson. Justice Scott restored. They will humbly advise His Majesty 
accordingly. The respondent must pay the costs of this 


appeal, 
Solicitors for the appellant: Messrs. Cameron, Kemm 
& Co. 
Solicitors for the respondent: Messrs. Payne and Lattey. 
Appeal decreed. 
eae HIGH COURT. 
D PABITRA KUNWAR 
May 7, VEYSUS 
STANLEY, C. J. MAHARAJA OF BENARES.* 
KARAMAT Practice—First Court stopping plaintiff's evidence_Appellate Court, 


HUSAIN, J. 
procedure of— When tt thinks evidence insuficient — Remand. 


A>Munsif treating a case as undefended stopped the plaintiff from 
producing all the available evidence The Judge in appeal treating 
the evidence as insufficient dismissed the sut. Æeld, that the proper 
course was to remand the case to the first court, in order that it may 
give the plaintiff an opportunity of producing his evidence, Kakan 
Prasad v. Bishnath, A. W. N., 1905, p. 266, followed. 


SECOND APPEAL against the decree of G. A. Paterson 
Esq, District Judge of Benares, reversing a decree of Babu 
Hira Lal Singh, Munsif. 

Suit to recover a sum of money. 

The facts material for the purposes of this report appear 
from the judgment. 

Surendra Nath Sen, (for S. C. Banerji), for the appellant. 

W, K. Porter (with him Gokul Prasad and Saiva Chandra 
Muker7t), for the respondent. 


The judgment of the Court was delivered by 
*S. A. 685 of 1907, 
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STANLEY, C. J.— We think that the learned District Judge 
was wrong in dismissing the plaintiffs suit, without first 
giving him an opportunity of examining all the witnesses 
whom he was prepared to examine before the court of first 
instance. It appears that by reason of default of the defend- 
ant in complying with the order of the court, his defence was 
struck out, and the suit was heard er parte. Before the plain- 
tiffhad examined all his witnesses, the Munsif intimated 
that inasmuch as the case was undefended, there was suffi- 
cient evidence already on the record, and passed a decree in 
favour of the plaintiff. On appeal, the learned District Judge 
was not satisfied that the evidence on the record was suffi- 
_ cient to establish the plaintiffs claim. A representation was 
made to him that all the evidence which was available had 
not been produced by the plaintiff before the Munsif. In 
view of this, we think that the learned District Judge ought 
not to have dismissed the plaintiff’s suit, but ought to have 
remanded the suit to the court of first instance with directions 
that it be retried, an opportunity being given to the plaintiff of 
examining his witnesses, and adducing all his evidence, This 
was the course which was adopted in Xtfayatullah Mondal v. 
Sakina Bibi (1). It is supported by the decision of a Bench 
of this Court in Kattan Prasad v. Bishnath (°). We therefore 
allow the appeal. We set aside the decrees of both the 
lower courts, and we remand the suit through the lower appel- 
late court to the court of first instance with directions 
that it be reinstituted in the file of pending suits in its original 
number, and be disposed of on the merits, costs here and 
hitherto, including fees in this Court on the higher scale, will 
abide the event. 

Appeal decreed, 


(1) [1897] W. N. Cal., vol II, p. 92 of the Notes. 
(2) [1905] A. W. N., 266. 


CIVIL. 
1908. 


PABITRA KUNWAR 


V. 
MAHARAJA OF 
BENARES. 


Stanley, C J. 


CIVIL. 


1908. 
April, 8. 
STANLEY, C. J. 


KARAMAT 
HUSAIN, J. 


Stanley, C. J. 


470 HIGH COURT. (ALR. 


TASADUK HUSAIN KHAN AND OTHERS 
VErsH“es 


ALI HUSAIN KHAN AND OTHERS.* 


Pre-emption— Wajib-ul-are—Custom or contraci— Construction. 


A wayjib-ul-arz provided that “no pre-emption suit has as yet been 
brought or decided. We agree that the custom of right of pre-emp- 
tion should prevail in future (aenda jari rakhna mansur hañ.” In 
the wajrtb-ui-arg prepared at the subsequent settlement, no such 
clause was inserted. //e/d, that the record was a record of contract , 
and not a record of pre-existing custom-and came to an end with 
the subsequent settlement. Sewak Singh v. Girja Pande, 2 A, 
L. J. R, 6, distinguished. 

FIRST APPEAL against the decree of Pandit Pitambar 
Joshi, Subordinate Judge of Bareilly. 


Suit for pre-emption. 


The Court of first instance decreed the suit. 
Defendants appealed. 


B. E. O'Conor, (with him Mohammad Ishaq), for the appel- 
lants. 


Ghulam Mujtaba, (with him Z. M. Banerji, for the res- 
pondents. 


The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit for pre- 
emption, and the sole question for our determination is 
whether or not the right of pre-emption embodied in the 
wajib-ul-arz of the village of the year 1872 was a right existing 
by custom or a right established between the parties by 
special agreement. If it was a right arising by contract then 
the contract came to an end at the termination of that 
settlement. The recent settlement is silent altogether as to 
the existence of any right of pre-emption, whether by contract 
or by custom. Consequently the plaintiffs were obliged to rely 
upon the wajib-ul-arz of 1872 as embodying a right exist- 
ing by custom. The learned Subordinate Judge came to the 


*F, A. No. 130 of 1906. 
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conclusion that the right referred to in that wajib-ul-arz was 
a right existing by custom. We have to see whether or not 
upon the true interpretation of the document this decision is 
well founded. In the wajib-ul-arz the names of the zemindars 
are set forth as alsothe owners of resumed lands, and these 
parties make the declarations which are afterwards set forth. 

Chapter II deals with the rights.of co-sharers, either based 
on custom or on some special agreement and paragraph 8 of 
that chapter is entitled. “As to the transfer of property by 
sale, mortgage, gift or inheritance, and practice of pre-emp- 
tion.” The words which we translate as “ practice of pre-emp- 
tion” being “ rasm shufa? The paragraph then begins thus 
“at present no portion of the share of any co-sharer has been 
transferred by mortgage. Every co-sharer, with the excep- 
tion of Musammat Jamil-un-nissa and Alim-un-nissa, whose 
shares are in the possession of Ahmad Husain and Barkat 
Ali, is at liberty to transfer the whole or part of his share 
in future, No pre-emption suit has as yet been brought or 
decided. We agree that the custom of the right of pre-emp- 
tion should prevail in future,” the words being “ Aenda jari 
rakhna rawaj hag shufa ka mansur hat.’ The meaning of 
this we take to be, that the co-sharers ‘wished to give currency 
to the right of pre-emption in future. The learned Subordinate 
Judge translated these words as follows “No pre-emption 
suit has been instituted and decided up to this, but it is desir- 
able to continue the custom of pre-emption in future.” He 
overlooks as it appears to us the important word “haq ” in- 
troduced between “ raway” and “ shufa.” We are of opinion 
in view of the language of the wajzé-u/-arsz that the co-owners 
did not intend to convey by the language which they used that 
they wished to keep alive a subsisting custom of pre-emption 
but merely expressed a desire that in future, that is during 
the currency of the settlement, a right to pre-empt, as subse- 
quently defined should prevail. This therefore was a right 
arising from contract and not a right existing by custom. 
' We do not think that the case is governed by the ruling in 
Sewak Singh v, Girja Pande(?), The language in the wayjzd-ul- 
ars in that case is distinguishable from that now before us. 
Every question of the kind must be governed by the language 

(1) [1905] 2 A L. J. R, 6. 
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which is to be found in the documents under which the rights 
of the kind arose and the case-law rarely gives much assist- 
ance to the court in determining such a question. We there- 
fore allow the appeal. We set aside the decree of the learned 
Subordinate Judge, and dismiss the plaintiffs suit with costs 


in both courts, including fees i in this Court on the higher scale. 
Appeal allowed. 





GHULAM ABBAS 
verssu ? 
ABDULLA KHAN.* 
N. W. P, Rent Act (XII of 1551), section 174-—~Lease by Collector— 
Proceedings commenced before the passing of Act ll of 1901—ter mination of. 
In executing a decree of a Rent Court, the Collector, purporting. 
to act under section 174 of the N. W. P. Rent Act, made a lease of 
the property of the judgment-debtor, after the passing of the Tenancy 
Act II of 1901. Ina suit brought to set aside the lease, -Ae/d that 
the execution proceedings having commenced before the passing of 
the new Act should have been completed under that Act and the 
Collector could grant a Jease of the property instead of selling it, 
SECOND APPEAL against the decree of W. R; G. Moir Esq, 


District Judge of Jaunpur, reversing a decree of Maulvi 


' Saiyed Zainul Abdin, Subordinate Judge, 


Suit for possession and cancellation of a lease. 

The material facts appear from the judgment. 

The court of first instance decreed the suit but the lower 
appellate court reversed the decree. = 

Plaintiff appealed. 

M. Ishaq Khan, for the appellant. 

Tej Bahadur Sapiu (with him Mohammad Ishaq’, for the 
respondents. 

The judgment of the Court was delivered by l 

BANERJI, J.—‘The facts which have given rise to the suit 
in’ this case are these. One Asghar Husain obtained a 
decree for rent against the appellant on the 23rd of March, 
1899. On the 11th of July, 1901, the decree-holder applied 
for execution of the decree. On the 18th of October, 1902, 
the Collector of the District, to whom the execution of the 
decree had been transferred, purporting to act under section 
174 of Act XII of 1881 directed a lease for 11 years ‘to be 
granted to Abdullah, the defendant. The present Suit was 
brought to have this lease cancelled and for a decree for 

* S, A. No. 134 of 1907, , 
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possession of the property comprised in the lease, as well as 
for mesne profits. The court of first instance decreed the claim 
but the lower appellate court has reversed this decree. The 
plaintiff has preferred this appeal, and he contends that as 
after the passing of the Agra Tenancy Act No, II of 1901, 
the Collector ceased ta have any power to grant a lease, 
he acted ultra vires in granting it. It is further contended 
_that under section 174 of Act XII of 1881, the lease could 
not be granted as the property which was sought to be sold 
in execution of the decree was not a mahal within the mean- 
ing of that Act. 

_ As regards the first objection, the provisions of section 11 
of Act No. 1 of 1887 of the Local Council saved the operation 
of Act No. II of 1901-as regards the execution proceedings, 
which were commenced before the passing of that Act. The 
section provides that the repeal of any Act or Regulation 
shall not affect any proceedings commenced before the repeal- 
ing Act shall come into operation and the proceedings shall 
be continued and concluded as if the repealing Act had not 
been passec. The proceedings relating to the execution of 
the decree passed against the appellant had commenced un- 
der Act No. XII of 1881. The repealing of that Act during 
the continuance of those proceedings could not affect the pro- 
ceedings which were already: commenced and they had to be 
continued and concluded under that Act. The granting of a 
lease, under the provisions of section 174 of Act XII of 1881, 
isa part of the proceedings relating to the execution of a 
decree. Therefore the Collector was competent, instead of 
selling the property, to grant a lease under section 174. 

As regards the plea that the propetty was not a mahal 
the learned Judge of the court below finds that “the mahal, 
of. which the plaintiff respondent owns a patti is held under a 
separate engagement for the payment of land revenue, and 
has a separate record of rights framed for it, and therefore 
accords with the definition of a makal” This finding of the 
learned Judge is conclusive against the appellant. The result 
is that we dismiss the appeal with costs, including. fees on 


the higher scale. 
Appeal dismissed, 
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UMMI BEGAM 
VEFSUS 
= KESHO DAS." 
Mahomedan Law-—Defacto guardiun—Mother—transfer by— Lunatics 
benefit--Setting aside of transaction, 

When a Mahomedan mother acting as a defacto guardian of her 
son who is a lunatic, deals with his property om his behalf and for 
his benefit, the transaction should not be set aside, although under 
the Mahomedan Law she cannot be his guardian. Ma/essa/ 
Hosan v. Bastd, I. L. R., 34 Cal, 36, Ramcharan v. Anukul- 
chandra, i. L. R, 34 Cal, 65, Majidan yv, Ram Narain, I. L. R., 26 
All., 22, referred to. 

SECOND APPEAL against the decree of Austin Kendall, 
Esq., Additional Judge of Meerut, reversing a decree of H, 
David Esq., Subordinate Judge. 7 


Suit for possession of certain land. 
The material facts appear from the judgment. 


The court of first instance decreed the claim. The lower 
appellate court reversed the decree. 


Plaintiff appealed. 

M. Ishaq Khan (with him J. N. Mukerji), for the appellant. 

M. L. Agarwala (with him S. C. Banerji), for the respond- 
ent. 


The judgment of the Court was delivered by 


BANERJI, J—The appellant is the daughter of one Mah- 
mud Husain, who was a lunatic. She brought the suit out 
of which this appeal has arisen for possession of her share of 
the site of a house now in thé possession of the defendant. 
Mahmud Husain, as we have said above, was a lunatic. On 
the 22nd of June, 1867, his wife and: mother executed a sale- 
deed in respect of the land now in suit. The purchaser, 
under that sale, sold his rights to the defendant's father ón 
the 19th of May, 1877. After his purchase, a house was built 
by the purchaser on the land, and it is alleged that the house 
is of considerable value. The present suit was brought by 


* S. A. No 790 of 1907. 
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the plaintiff on the last day of the expiry of’ the limitation, 
calculated from the date of the lunatic’s death. The court 
below has found that the sale was effected by the mother and 
wife of the lunatic as his defacto guardians, and that the sale 
was for the benefit of the lunatic, debts due by him having 
been discharged with the proceeds of the sale. It is contend- 
ed that the mother and the wife were not the legal guardians 
of the lunatic under the Mahomedan Law, and it is urged 
that they had no power to sell the [unatic’s property. It is 
true that under the _ Mahomedan Law, a mother is not the 
legal guardian of the property of her minor son, but it has 
been held that when she acting as defacto guardian deals with 
the property, the transaction, if it is-for the benefit of the 
minor, ought to stand. We may refer to the rulings of the 
Calcutta High Court in Mafazsal Hosain v, Basid Sheikh (*), 
and Ram Charan Sanyal v. Anukul Chandra Acharjya (4), 
and to the ruling of this Court in Maidan v. Ram Narain (4). 
In our judgment, the decision of the court below is right. 
We accordingly dismiss the appeal with costs, including 
fees on the higher scale. 
Appeal dismissed. 


(1) [r906] I. L. R., 34 Cal, 36. (2) [1906] I. L. R., 34 Cal, 65. 
(3) [1903] I. L. R., 26 All, 22. 
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VEPSUS 


NEHAL KUNWAR.* 


Code of Civil Procedure (Act XIV of 1882), sections 244, 258—Pay- 
ment twice over— Suit for recovery of that amount—Maintainable, 


Sections 244 and 258 of the Code of Civil Procedure do not pre- 
clude the institution of a suit by a judgment-debtor for recovery of 
money, which he had paid to the decree-holder privately and the pay- 
ment of which, not being ceitified, could not be recognised, and for 
avhich the decree-holder had taken out execution over again. Shaadi 
v. Ganga Sahat, 1.L. Ra, 3 All, 538 ; Periatambi Undayan v. Vellaya, 
I, L. R, 21 Mad., 409, followed. 


SECOND APPEAL against the decree of Austin Kendall Esq., 
Additional Judge of Meerut, reversing a decree of Munshi 
Banke Behari Lal, Munsif. 


#*S. A. 383 of 1907. 
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Suit for money. 

The material facts appear from thẹ judgment. 

Lalit Mohan Banerji (with him S. C. Banerji), for the 
appellant. 

M. L, Agarwala (with him Girdhari Lal Agarwala), for 
the respondent, 

The judgment of the Court was delivered by 

STANLEY, C. J.—This was a case for the recovery of a sum 
of Rs. 634-7, and interest which is alleged to have been paid 
by the plaintiff to the ancestors of the defendant in satisfac- 
tion of the balance due on a decree held by them ánd which was 
not so applied. The facts leading up to it.are these. On the 
18th of February, 1902, Ram Prasad and Tulshi Ram, the an- 
cestors of the defendant, brought a suit against the plaintiff for 
recoyery of a.sum of Rs. 2,020, due on a mortgage by sale of the 
mortgaged property. The suit was compromised on the 19th 
of March, 1902, the provisions of the compromise being that 
on payment of the sum of Rs. 1750, by the mortgagor without 
interest within a year, the suit should not be pressed, but in 
default of payment of that amount, the mortgagees were 
to be at liberty to obtain an order absolute under section 89 
of the Transfer of Property Act. The plaintiffin the present 
suit deposited a sum of Rs. 1,750, on the 20th of March, 1903, 
which was a day late, and this sum was paid out to Ram 
Prasad and Tulshi Ram. On the Ist of April, 1903, Ram 
Prasad and Tulshi Ram filed an application for an order abso- 
lute under section 89 for Rs, 2375. Again a settlement was 
come to out of court on the 4th of May, 1903, the plaintiff 
paying a sum of Rs. 634-7 in cash in settlement of the claim 
and obtaining a receipt therefor. Notwithstanding the re- 
ceipt of this amount, which represented the balance of the 


‘debt, the decree-holders on the roth of May, 1903, obtained 


an order absolute under section 89. Ram Prasad and Tulshi 
Ram are dead and the defendant is their heir. On the 26th of 
February, 1906, the defendant took out execution of the decree, 
and the plaintiff thereupon filed objections alleging that 
she had paid the amount due and stating that she held a 
receipt for it. This objection was overruled on the ground 
that the payment had not been certified under section 258 of 
the Code of Civil Procedure and on the ground that her appli- 
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cation was beyond time. Thereupon the present suit was 
instituted. It is stated and it is not denied, that the property 
of the plaintiff has been sold in execution of the decree, 
and the entire amount payable to the defendant has been 
realized by the sale. The question then is whether or not 
the plaintiff has any remedy in respect of the sum of Rs. 634:7 
which was paid to Ram Prasad and Tulshi Ram for the 
purpose of satisfying the balance due at the time or must 
submit to the payment of this amount twice over. We 
think that the lower appellate court rightly decided that 
neither section 244 or section 258 of the Code precludes the 
institution of a suit such as this and we are supported in this 
view by several authorities. One is a case of this Court, of 
Shadi v. Ganga Sahai (*) which is on all fours with the case 
before us. Anvther is the case of Perttamd: Udayan v. Vellaya 
Goundan (7), The same point was decided similarly in this 
case. We agree with those decisions, and dismiss the appeal 
with costs, including fees in this Court on the higher scale. 
Appeal dismissed, 
(1) [1881] I. L. R., 3 AIL, 538. (2) [1897] I. L. R., 21 Mad., 409. 


iaa aa aai anaana amma 


GHASITEY 
VERSUS 
GOBIND DAS AND OTHERS.* 


Transfer of Property Act (1V of 1882), section 52—Lis pendens—vale 
during the pendency of sutt—Service of summons not efected— 
effect of. | 

When after the institution of a suit for pre-emption, the vendee 
sells the property the sale cannot, having regard to the provisions 
of section 52, Transfer of Property Act, affect the right of the plain- 
tiff, to the decree which he might have obtained in the suit, as the 
purchaser takes the property subject to the result of the suit. 
Manpal v. Sahib Ram, 1. L, R., 27 All, 544, distinguished. The 
fact that the vendee sells the property before service of summons 
does not make section 52 inapplicable. Faiyas Husain v. Prag 
Narain, I. L. R., 29 All, 339, referred to. 


SECOND APPEAL against the decree of L. Marshall Esq., 
District Judge of Banda, confirming a decree of Maulvi 
Saiyid Hamid Hasan, Munsif of Hamirpur. 

; * 5S, A. No. 244 of 1907. 
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Suit for pre-emption. 

The material facts and arguments appear from the judg- 
ment. The Courts below decreed the suit. 

Defendant appealed. - 

S. C. Chaudhri for J N. Chaudri), for the appellant. 

Muhammad Raoof, for the respondents. 

The judgment of the Court was delivered by 

BANERJI, J. This appeal arisés in a suit for pre-emption 
brought under the following circumstances, One Janki Das 
sold his share in certain property, on the roth of July, 1905, to 
Baij Nath who is a stranger. On the Ist of June, 1906, the 
present suit was instituted by Gobind Das, the plaintiff, to 
enforce his right of pre-emption in respect of this sale. On 
the 11th of June, 1906, before the summons in the suit 
was served on Baij Nath, the latter sold the property to 
Ghasitey, who is a co-sharer of equal degree with the 
plaintiff in the village. It is not disputed that the plaintiff 
has no right of pre-emption superior to that of Ghasitey, but 
the contention put forward on behalf of the plaintiff which 
found favour with the court below was that having regard 
to the provisions of section 52 of the Transfer of Property 
Act, the purchase by Ghasitey after the institution of the 
plaintiffs suit could not defeat the plaintiffs right of pre- 
emption. Ghasitey, we may mention, was added as a defend- 
ant by the order of the court and not on the application of 
the plaintiff. Fhe plaint was not amended, and the plaintiff 
did not seek to pre-empt the sale, made in his favour. The 
claim was decreed by the court of first instance, and the 
decree of that court was affirmed by the lower appellate 
court. 

It is urged before us that the rule of /es pendens, cannot 
apply to the present case, and that as the right of Ghasitey- 
was not inferior to that of the plaintiff, the suit ought to have 
been dismissed. In our judgment, this contention is not well 
founded. It has been held by the Privy Council in the 
recent case of Hatyas Husain Khan v. Prag Narain, (+) that 
where a suit is contentious in its origin and nature, it is not 
necessary that the summons should have been served in the 
suit, in order to make it a contentious one, within the mean- 


(1) [1907] I. L. R., 29 All, 339. 
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ing of section 52 of the Transfer of Property Act, and to ren- CIVIL 
der the doctrine of 4s pendens applicable. The fact therefore of 1908, 
the purchase by Ghasitey having been made before the service eas 
of summons, does not make section 42 of the Transfer of v. 
Property Act inapplicable. That section provides that dur- GOBIND mae 
ing the active prosecution of a contentious suit or proceed- Banerji, J. 
ing in which any right to immoveable property is directly 
and specifically in question, the property cannot be trans- 
ferred or otherwise dealt with, by any party to the suit or 
proceeding, so as to affect the rights of any other party there- 
to under any decree or order which might be made therein. 
Had the sale in favour of Ghasitey not been effected, the 
plaintiff would have got a decree for pre-emption as against 
the original vendee, Baij Nath. As the purchase by Ghasitey 
was made after the institution of the plaintiff's suit, this pur- 
chase cannot having regard to the provisions of section 52, 
affect the right of the plaintiff under the decree which he might 
have obtained in the suit. Had the sale been made before 
the institution of the suit, the result would have been differ- 
ent, because at the date of the institution of the suit, the 
plaintiff woul i have had no right preferential to that of the 
purchaser then holding the property. Where, however, after 
the institution of the suit for pre-emption a sale is made, that 
sale cannot aftect the right of the plaintiff to the decree 
which he might have obtained in the suit as the purchaser 
takes the property subject to the result of the suit. The case 
of Manpal v. Sahib Ram (*) referred to by the learned Vakil 
for the appellant, is distinguishable. There the plaintiff 
amended his plaint, made the second purchaser of the pro- 
perty a defendant to the suit, and raised the issue of his 
„title to preempt as against that purchaser. It was held 
that after having gone to trial upon that issue, he could not 
take shelter under the provisions of section 52, That is 
not the case here. In the present suit, the sale was made, 
as we have said above, some days after the institution of the 
suit. For these reasons we dismiss the appeal with costs, 
including fees on the higher scale. 
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Appeal dismissed, 


(1) [19053 1. L. R., 27 All, 544 
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MUL KUNWAR AND OTHERS 
VERSUHS 
CHATAR SINGH.* 


Limitation Act (XV of 1877), sch. TI, Art. 97, 116—Vendor and 
purchaser— Breach of covenant—Refund of consideration— 


The defendant sold to the plaintiff half of a village, on 16th Sep- 
tember, 1899 In respect of % of that share one Nang was record- 
ed in possession in lieu of maintenance. The plaintiff purchased 
with knowledge of her mghts and obtained a relinqushment from 
her. The courts, in spite of the relinquishment, refused to record the 
name of the plaintif. The plaintiff brought a suit for possession 
against Nangi, but that suit was dismissed on 23rd November, 1900, 
The plaintiff brought the present suit for recovery of proportionate 
amount of sale consideration and damages on gth July, 1904. 
Among other covenants there was one to the following effect. 
Agar kisi wajeh se mushtari ko kabsa na mile to woh nalish karke 
kabza le le aur main stmmedar harja aur kharcha ka hounga. Held, 
that that was a covenant for title and the defendant was liable to 
refund the proportionate amount of sale consideration. eld, 
futher that the suit was for compensation for breach of covenant 
and the sut was not governed by article 97 but by article 116, 
Limitation Act, sch. II. 


SECOND APPEAL against the decree of H. J. Bell Esq., 
District Judge Aligarh confirming a decree of Pandit Pitamber 
Joshi Subordinate Judge. 


Suit for money for partial failure of consideration. 


The facts of the case were as follows :— 


Two brothers, Dip Chand and Lajja Ram were original 
owners of mauza Kampthal. Dip Chand died in 1876. His 
share was recorded in the names of his two sons Kanahialal 
and Makhanlal, and his widow Nangi. Lajja Ram died in 
1885 and his share devolved on Kanahialal and Makhanlal, 
the widow not getting anything as the family was held 
to be joint. Kanahialal and Mul Kuar (Makhanlal’s widow) 
sold mauza Kampthal % each under two deeds to plaintiff, 
Chattar Singh. Kanahialal’s deed was dated roth January, 
1899, and Mul Kuar’s ceed was dated 16th September, 1898. 


*S. A. No. 296 of 1907. 
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In each of the sale deeds a clause to the following effect 
was inserted. 

“ Haktat nubayya har tareh ke matalbe aur muakhza se pak 
aur saf hat... main agar dakhil kharif na karaun ya harif 
dakhil inushtart ka houn ya aur kisi wajeh se mushtari ko dakhil 
na mile to us halat men inushtart ko ikhtiar hoga ke charapot 
adalat majas se kare aur dakhil ho aur uska kharcha aur harfa 
mat sud fi sadi Re. 1 mahwari ke mere sat aur digar jaedad se 
haso sabta wasul kare,” 

The plaintiff obtained a deed of relinquishment from Nangi 
on the 6th of April, 1899, but his application for mutation of 
names was rejected on the 16th August, 1891, on the ground 
that the deed was without consideration. He brought a suit 
for possession against her, and that suit was dismissed on the 
23rd of November, 1900, by the court of first instance, and on 
the 12th June, 1901, by the appellate court. He then brought 
the present suit for “recovery of a proportionate share of the 
sale consideration against the vendor. The courts below 
decreed the suit. 

Defendant appealed. 

Mohan Lal Nehru ‘with him Satish Chandra Banerji), for 
the appellant, submitted that the suit being one for partial 
failure of consideration was governed by article 97 of the 
Limitation Act. It should have been brought within three 
years from the date when the consideration failed. The con- 
sideration failed when the plaintiffs’ application for mutation 
was rejected and at the latest when his suit for possession was 
dismissed. He relied on 

Bulchana v. Parmanand, [1901] A-W. N., 24. 

On the merits he submitted that the courts below having 
found that the plaintiff knew of Nangi’s claim long before his 
purchase, ‘he was not entitled to maintain a suit for failure of 
consideration specially when there was no covenant to repay. 

Surendra Nath Sen (with him Parbati Charan Chatterji and 
Gulsart Lal), for the respondent, submitted that the suit was 
one for compensation for breach of a covenant in the sale 
deed and was governed by article 116 and not by article 97. 
The period of limitation for such a suit being six years the 


suit was amply within time. He cited 
Amanat Bibi v. Ajudhea, [1895] I. L. R, 18 All, 160. 
Kotappa v. Vallur, [1901] I. LR. 25 Mad., 50. 
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Even if article 97 governed the suit it was within time as 
it was brought within three years of Nangi’s claim for profits 
of her share against the plaintiff. The case of Bulchand was 
distinguished in. 

Ramchandar v. Tohfah, [1904] I. L. R., 26 AlL, 519. 

The words “ aur kisi wajah se” inthe covenant showed 
that the parties contemplated dispossession of the plaintiff at 
the instance of Nangi. 


Mohan Lal Nehru, in reply distinguished the cases cited 
and submitted that the covenant was that the plaintiff could 
recover the damages and costs of the suit which he might 
institute for possession. 


The judgment of the Court was delivered by 


BANERJI, J.—The suit which has given rise to this appeal 
was brought under the following circumstances :— Two 
brothers, Dip Chand and Lajja Ram, owned certain proper- 
ty. Dip Chand died in 1876 leaving him surviving his sons 
Kanhaiya Laland Makhan Lal and a widow Musammat 
Nangi. The names of these persons were entered in the 
revenue records in regard to his half share of the property. 
Lajja Ram died in 1885. His share devolved on his 
nephews, Makhan Lal and Kanhaiya Lal. Makhan Lal died 
leaving a minor son, Ghanshiam Das. and a widow, Musam- 
mat Mul Kunwar. Onthe 16th of September, 1898 Mul 
Kunwar sold one-half of the property to the plaintiff. On 
the roth of January, 1899, Kanhaiya Lal sold the other half. 
The plaintiff applied for the entry of his name in respect of 
the entire village, but his application was rejected on the 16th 
of August, 1899, as regards the share which was recorded 
in the name of Musammat Nangi, the widow of Dip Chand. 
The plaintiff then sued for a declaration of his right and for 
possession against Nangi, but that suit was dismissed on the 
23rd of November, 1900. On the 9th of July, 1904, he brought i 
the present suit against Musammat Mul Kunwar and her 
minor son, Ghanshiam Das, as the principal defendants, and 
he claimed the following reliefs, (1) that possession be award- 
ed over the property, (2) that if possession be not awarded, a 
proportionate part of the consideration for the sale with 
interest be awarded to him, and in case the first relief was 
granted, that he might be awarded further damages. 
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The court of first instance granted the second prayer in 
the plaint, and the decree of that Court has been affirmed by 
the lower appellate court. 


The defendants have preferred this appeal, and the first 
contention raised on their behalf is that the claim is barred 
by limitation. We may observe that this plea was not set up 
in either of the courts below. The contention is that the 
suit is one for money paid on an existing consideration 
which has failed, and that therefore article 97 of Schedule II 
of the Limitation Act applies, and, as the suit was brought 
after three years from the date on which the plaintiffs suit 
against Musammat Nangi was dismissed, this claim is time- 
barred. We do not think this contention is right. The 
claim is upon a covenant contained in the sale-deed, that 
covenant being to the effect that in the event ofa claim 
being advanced by a co-sharer, or in the event of the pur- 
chaser losing any part of the property in any other way, he 
would be entitled to a refund of the consideration and to 
damages. Now this is clearly a suit on that covenant, and 
for the breach of it, namely, the failure of the defendants to 
put the plaintiff into possession of the share of the property 
sold which was recorded in the name of Musammat N angi. 
The claim therefore was clearly one governed by article 116 
of schedule II, as the sale-deed was a registered instrument. 


The next contention is that under the covenant, the 
plaintiff was not entitled to any refund, as he was aware of the 
title set up by Musammat Nangi at the time of his purchase. 
This contention also has in our judgment no force. The 
parties were probably aware of the fact that a part of the pro- 
perty was entered in the name of Musammat Nangi, and it 
was apparently for that reason that the purchaser took the 
covenant from the vendor to which we have referred above, 
which isan absolute covenant. 


For these reasons we think the courts below were right, and 
we dismiss the appeal with costs. 


x: Appeal dismissed, 
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RAM JAGGI RAI 
VEFSUS 


KAULESHAR RAL* 


Limitation Act (XV of 1877), articles 97, 116-—Breach of covenanit— 
Dispossession of the vendee—Return of sale consideration— Registered 
sale-deed. 


A sale-deed set out that the property sold was unincumbered 
and there was a covenant that if the vendee was dispossessed from 
any portion of the property, the vendors would repay a proportion- 
ate part of the sale price. The vendee was dispossessed trom a 
portion of the property by a prior incumbrancer. edd, that article 
116 and not 97 Sch. II., of the Limitation Act governed the suit and 
the suit could be brought within 6 years from the date of disposses- 
sion. Mul Kunwar v. Chatar Singh, 5 A. Le J. R., 410, followed ; 
Tuishi Ram x. Murti Dhar, 1. L. R., 26 Bom., 750, referred to. 


FIRST APPEAL from an order of Babu Sris Chandra Bose, 


Subordinate Judge of Ghazipur, reversing a decree of the 
Munsif. 


Suit for money. 


The court of first instance dismissed the suit but the lower 
appellate court reversed the decree. 


Defendant appealed. 
M. L. Agarwala, for the appellant. 


Sital Prasad Ghose (with him Bairam Chandra Mukerji), 
for the respondent. 


The judgment of the Court was. delivered by 


AIKMAN J,—The plaintiff, who is respondent here, pur- 
chased certain landed property from the defendants. The sale 
deed set out that the property was unincumbered. It con- 
tained a covenant that if the vendee should be dispossessed 
of any portion of it the vendors would repay a proportionate 
amount of the sale price with interest at 2 per cent. In con- 
sequence of a decree obtained by a prior incumbrancer, 
the plaintiff was dispossessed of a portion of the property, 
on the 8th of April, 1904. On the 14th of July, 1907,- 

F. A. F. O, 38 of 1908, 
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he filed the suit in which this appeal arises, to recover 
from the defendants the proportionate value of the share of 
the property of which he had been dispossessed, together with 
interest. The court of first instance dismissed the suit, 
holding that it fell within article 97 of schedule II of the 
Limitation Act, which provides a period of three years for a 
suit to recover money paid upon an existing consideration 
which afterwards fails, the time from which the period begins 
to run being the date of failure. The plaintiff appealed. The 
learned Subordinate Judge allowed the appeal, and remanded 
the case under section 562 of the Code of Civil Procedure 
for decision on the merits. Against that order of remand. the 
present appeal has been preferred. The learned Subordinate 
Judge was of opinion that the suit fell within article 116 of 
the Second Schedule, which allows six years for a suit for 
compensation for the breach of a contract in writing and 
registered. We are clearly of opinion that the suit does fall 
within that article, and that the view taken by the learned 
Subordinate Judge is right. The cases cited by the learned 
Counsel for the appellants, namely, Ramchandra Singh v. 
Tohfa Bharti (1), and Hanuman Kamatyv. Hanuman Mandur 
(7), are clearly distinguishable. In the case of Tulshi Ram v, 
Murlidhar Chaturbhuy Marwadi (*), it was argued for the 
appellant, whose suit had been dismissed as barred by limita- 
tion, that even if article 116 applied, the suit was time barred. 
The learned Judges did not touch on this plea at all. The 
decision of the court below is in accordance with a recent 
decision of this Court, Mud Kunwar v, Chatar Singh (4). It 
was there held that a similar suit to the present ‘was clearly 
one governed by article 116 of schedule II, as the sale-deed 
was a registered instrument.” For the above reasons, we are 
of opinion that the appeal fails, and it is dismissed with costs. 


Appeal dismissed. 


(1) [1904] I. L. R., 26 ALL, 519. (2) [1891] I. L. R., 19 Cal, 123. 
(3) [1902] I. L. R., 26 Bom., 750. (4) Since reported 5 A. L. J. R., 480. 


1908, 


e eee 


RAM JAGGI RAI 


T 
KAULESHAR RAIL. 


eee 


Aikman, J. 


CIVIL. 
1908, 


May, 22. 


STANLEY, Ç. J: 


BANERJI, J. 


Banerji, J. 


436 HIGH COURT. (A. L. J. R. 


THE COLLECTOR OF MIRZAPUR 
; VErSHS 
DAWAN SINGH AND OTHERS.* 


Limitation Act (XV of 1877), article 116, Sch. I1—Covenant to deliver 
possesston—Possesston not given-—Suit for money—Compensation 
jor breach of covenant. 


The defendants executed a bond hypothecating the mortgagee 
rights in certain property. There was a covenant that the mortga- 
gee will be entitled to recover his money if possession was not 
delivered, More than three years after the execution, the mortgagee 
brought this suit for recovery of money. eld, that the suit, in 
effect, was a suit for compensation for breach of contract and was 
governed by Article 116 of the Limitation Act. Ram Narain v, 
Kamila Singh, I. L. R., 26 AlL, 138, distinguished. 

SECOND APPEAL against the decree of Saiyid Muhammad 
Ali Esq., District Judge of Mirzapur, modifying a decree of 
Shah Amjadullah, Subordinate Judge. 

Suit to recover a sum of money. 

Fhe material facts appear from the judgment. 

The court of first instance decreed the claim. The lower 
appellate court modified the decree. 

Plaintiff appealed. 

A. E. Ryves, for the appellant. 

Muhammad Raoof, for the respondents. 


The judgment of the Court was delivered by 


BANERJI, J.—The suit which has given rise to this appeal 
was brought by the plaintiff appellant to recover the amount 
of a mortgage bond, dated the 17th of. April, 1899. It was a 
registered document and provided that the amount secured by 
it should be paid by instalments, and that in case of default, 
the mortgagee would be entitled to take possession. It fur- 
ther provided that should there be any loss in the recovery of 
the amount due or in delivery of possession of the mortgaged 
land, the creditor would have power to realise the amount 
secured by the bond with interest at 1 per cent, from the date 
of the cause of action till repayment, either from the person 
ot from the property, moveable or immoveable of the debtor, 


* S, A. No, 10 of 1907. 
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or from the property mortgaged. The first instalment was 
payable on the 16th of December, 1899. The present suit was 
brought on the 15th of December, 1905. The court below 
has dismissed the suit, holding it to be barred by limitation, 
and has referred to the case of Ram Narain v. Kamta Singh 
(1), as an authority in support of its view. That ruling in our 
opinion has no bearing whatever on the present case. That 
was a suit for arrears of rent for which there is specific provi- 
sion in Schedule II of the Limitation Act. The present suit 
is one for money payable under a mortgage bond. As the 
property mortgaged consisted of mortgagee rights, it was 
assumed according to the ruling in force at the time when the 
suit was brought, that the mortgaged property could not be 
sold,’ but there is the clear covenant in the bond that the 
money would be recoverable, in case of default in delivering 
possession, from the person and other property of the mortga- 
gors. This was in our opinion a suit which was governed by 
Article 116 of Schedule II, being in substance a suit for com- 
pensation for breach of contract, namely, the contract to deliver 
possession and pay the amount secured by the bond, in case 
of default in delivering possession. The bond being a regis- 
tered instrument the period of limitation under that article 
was six years, and the suit was therefore within time, This 
view is in consonance with the ruling of a Full Bench of this 
Court in Husain Alt Khan v. Hafiz Ai Khan (#). The result 
is that we allow the appeal, set aside the decree of the court 
below, and restore that of the court of first instance with costs 
in all courts, including fees in this Court on the higher scale. 
Appeal decreed. 
(1) [r923] I L. Ra 26 All, 138 (2) [1881] L L. R, 3 AIL, Goo. 
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RAM BILAS 
VETSUS 
KING EMPEROR* 
Criminal Procedure Code (Act V of 1898), section 133—Application for 
jury— Verdict binding. 

One Æ. was called upon under section 133 of the Criminal Proce- 
dure Code to show cause why an obstruction should not be removed 
froma public way. His mukhtar-i-am appeared and nominated 
certain persons to be jurors who were accepted by the Magistrate. 
They passed a verdict against A. vis., that the land obstructed was 
a public way. Æeld, that the objection was such as could be left to 
the jury to decide. Kailash Chunder v. Ramlal, 1. L. R., 26 Cal., 
869, referred to. 

A person who applies for a jury is bound by the verdict of the jury 
and cannot raise a plea that the obstruction was caused in the 
exercise of a bona fide claim of right. Zn the matter of the petition 
of Lachman, A. W. N., 1900, 180, referred to. 

APPLICATION to revise an order of Babu Ram Ratan Lal, 
Magistrate of the first class of Deoria, District Gorakhpur, 
under section 133 of the Code of Criminal Procedure, 


The facts appear from the judgment. 
Ross Alston, for the petitioner. 


W. K. Porter, the Assistant Government Advocate, for 
the Crown. 


The following judgment was delivered by 


KNOX, J.—The applicant in this case is one Ram Bilas. 
The said Ram Bilas is the owner of a firm which has a shop 
situate in Barauli Bazar in the district of Gorakhpur. 


According to an affidavit, dated the 9th of March, 1908, 
and filed in these proceecings, Ram Bilas resides in the Jai- 
pur State and his firm at Barauli, known as the firm of Ram 
Karan, Ram Bilas, is in the hands of managers. 


The Sub-Divisional Magistrate being of opinion that a 
chabutra attached to the premises of Ram Karan, Ram Bilas 
was an unlawful obstruction which should be removed from a 


_road used by the public, issued a notice upon Ram Bilas calling 


upon him to appear and show cause why the obstruction 


* Criminal Revision No. 59 of 1908. 
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should not be removed. This notice is dated the 17th of 
August, 1907, and bears an endorsement which is said to be an 
endorsement by Makund Ram, Mukhtar-i-am of the firm of 
Ram Karan, Ram Bilas. On the 16th of December, 1907, an 
application was put in and signe. l by a vakil on behalf of Ram 
Karan, Ram Bilas te the effect that he nominated certain per- 
sons to act on his behalf as a jury to decide the question raised 
by the Sub. Divisional Magistrate. The Magistrate accepted 
the persons named by or on behalf of Ram Karan, Ram Bilas, 
and nominated two other persons to serve on the jury. On 
the 3rd of January, 1908, the jury submitted a verdict, which 
was duly placed upon the record, and an order passed that the 
pacca chabutra and tin shed should be removed. No objection 
at the time was raised to this verdict, as the order of the Magis- 
trate on the same will show. But in revision here it is urged 
that section 133 of the Code of Criminal Procedure cannot 
apply to these proceedings. It is further contended that the 
proceedings have not been regularly held and that the conclu- 
sion was not based on the evidence, but on a local inspection. 


Among other grounds urged before me was that the notice 
under section 133 had never been legally served upon Ram 
Bilas. Neither of the affidavits go so far as to say that he 
(Ram Bilas) has not been cognizant of the proceedings. 
Stress is laid on the technical point that the summons was 
served, not upon him but upon his agent. I find it impossible 
to believe that in a matter like this Ram Bilas could or would 
have been kept in ignorance of what was going on, and this 
adds more significance to the fact that the affidavit nowhere 
expresses his personal ignorance of what was taking place. 
Again, the learned Counsel who appeared for Ram Bilas 
took his stand upon several rulings of the Calcutta High 
Court, notably that of Kazlash Chunder Sen y. Ram Lal Mittra 
(1), The Calcutta High Court appear to hold that when « per- 
son called upon, under section 133, to show cause why an obs- 
truction should not be removed from a public way, denies that 
the latter is a public way, it is for the Magistrate to determine 
whether this is a dona fide objection, and he cannot, in spite 
of the objection, unless he determines that it is not dona fide, re- 
fer the matter to the jury. The jury isnot competent to decide 

(1) [1899] I. L. R, 26 Cal.. 869. 
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whether the way obstructed is or is not a public way. How far 
this goes or does not go beyond the Code, I need not decide, 
The question which was at issue was that the chabutra and 
shed complained of were unlawful obstruction which should be 
removed from a way which was lawfully used by the public. 
The contention raised on behalf of Ram Bilas is that the 
chabutra and shed are not situate in that portion which is ad- 
mittedly portion of a way lawfully used by the public, but fall 
within a certain portion of that ground which had been by 
some Magistrate remitted for use by the persons who have 
erected shops in this public place. I think the question raised 
was one which could, under the terms of the Code, be left to a 
jury to decide. 

Again it was contended on the strength of the Calcutta 
case (1) that a jury was bound to hear the parties and such 
witnesses as they desired to have heard. This Court, however, 
in Queen-Empress v. Khushalt Ram (7) laid down no hard and 
fast rule upon this point. The learned Chief Justice, who 
decided that case, held that if a jury required evidence, evi- 
dence should be produced before it, and that in that case it 
was for the Magistrate to show by evidence that the obstruc- 
tion referred to was an obstruction of a public way or in a 
public place. So far as I can see, Chapter X does not lay 
down any rule as to the procedure that must be adopted by a 
jury. The questions which are now raised are questions which, 
it appears to me, should have been raised by or on behalf of 
the firm long ago in the case. 


It has been held by a learned Judge of this Court in—/# the 
matter of the petition of Lachman (3) that a person who applies 
for a jury is bound by the verdict of the jury and cannot raise 
such a plea as that the obstruction was caused in the exercise 
of a bona fide claim of right. So far as I can judge from the 
record, the firm of Ram Karan, Ram Bilas had long and suffi- 
cient notice of the action which the Divisional Magistrate 
intended to take, and I am not prepared in revision to 
interfere. I dismiss the application. 


Application dismissed. 


(1) [1899] I. L. R, 26 Cal, 869. 
(2) [1895] I. L. R., 18 all, 158. (3) A. W. N., 1900, page 180. 
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PHUL CHAND AND ANOTHER 
VET SUS 


CHAND MAL* 


Civil Procedure Code (Act XIV of 1&2), section 266—Morigagees not 
advancng the whole amotunt—Balance whether a debt—Atlachment 
— Suit by purchaser—Cause of action. 


The unpaid portion of a loan does not constitute a debt due by a 
mortgagee to a mortgagor and could not be attached as such in 
execution of a simple money decree against the mortgagor. The 
purchaser of such a debt has no cause of action to bring a suit 
against the mortgagees. Zhe South African Territories Limited 
v. Wallington, 1898, A. C., 309, referred to. 

APPEAL against the decree of Babu Pramatha Nath Banerji, 
Subordinate Judge of Jhansi. 


Suit to recover a sum of money. 
The facts were as follows :— 


On 18th April, 1903, Sheoram and others executed 
two usufructuary mortgage deeds for Rs. 6,000 and’ 1,000 
respectively in favour of Phul Chand and Gulab Chand. _ It 
was alleged that out of the Rs. 7,000, the mortgagees paid only 
Rs, 2135-11-0 to the mortgagors and the balance Rs. 4,864-5-0 
still remained in their hands, One Janki Prasad, an exe- 
cution creditor of the mortgagors attached this sum of Rs. 
4,864-5-o in the hands of the mortgagees, which was sold by 
auction, and purchased by the plaintiff, Rai Seth Chand Mal 
on 25th November, 1903, and he sued to recover the unpaid 
mortgage-debt with interest from the defendants mortgagors. 


The defence was that the entire consideration of the two 
mortgage-deeds had been paid off, and therefore the plaintiff 
was not entitled to recover anything. 

The Subordinate Judge of Jhansi held that all but Rs. 
1,800 had been paid by the mortgagees, and he gave a decree 
in favour of the plaintiff for that sum, and dismissed the rest 
of the claim. 

Defendants appealed. 

* F, A. 198 of 1906. 
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J. N. Chaudri, for the appellant, contended that a suit. 


by a borrower or his representative to recover the loan or any 
part thereof promised to be advanced by a creditor is not 
maintainable, and there can be no transfer of the right of a 
borrower (if any such right can exist) to receive the promised 
loan. And in the present case, the plaintiff having purchased 
at auction the right of the borrower to recover the unpaid 
part of a promised loan, has not acquired any such right as 
he can enforce by suit against the creditor. 

Sundar Lal (with him Durga Charan Banerjee), contended 
that the mortgage being usufructuary, and the mortgagees 
having got possession were bound to fulfill their part of 
the contract, and the unpaid part of the consideration in the 
hands of the mortgagee in possession was money belong- 
ing to the borrower which he or his representative.could seek 
to recover by suit. It was not a suit to compel a creditor to 
lend, but a suit to recover money belonging to the mortgagor 
in the hands of the mortgagee. Such money was not pro- 
perty not capable of transfer. Plaintiff was not the purchaser 
of a mere right to sue, the transfer of which is prohibited by 
section 6 of the Transfer of Property Act. 

J. N. Chaudrt, in reply, cited 


The South African Territories Limited v. Wallington, [1898] A. C., 309. 
Anakaram Kasni v. Shaidamadath Avulla [1878] I. L. R., 2 Mad., 79. 


The judgment of the Court was delivered by 


STANLEY, C. J.—The question involved in this appeal is 
one out of the ordinary course. On the 18th of April, 1903, 
one Sheo Ram and another executed two mortgages in favour 
of the defendants Phul Chand and Gulab Chand to secure the 
principal sums of Rs. 1,000 and Rs, 6,000 respectively. It 
has been found that Rs. 2,135-11 were paid by the mort- 
gagees, and that the remainder is unpaid. Some creditors of 
the mortgagors obtained a money decree against them and in 
execution of that decree proceeded to attach what they des- 
cribed as the right of the mortgagors to receive the balance of 
the mortgage money, and put this up forsale. This so-called 
right was purchased by the plaintiff on the 25th of November, 
1903. The suit out of which this appeal has arisen was then 
instituted by the plaintiff against the mortgagees for recovery 
of the amount alleged to be due by them, and a decree for 


Ya 
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portion of the amount claimed was passed in favour of the 


plaintiff. The present appeal was then preferred, and the 


main ground of appeal is that there was no debt due by the 
mortgagees to the mortgagors which could be attached within 
the meaning of section 266 of the Code of Civil Procedure ; 
that the promises of the mortgagees to lend the amounts men- 
tioned in the mortgage-deeds did not constitute debts which 
could be attached, and that the only remedy, if any, of the 
mortgagors against their mortgagees was a suit for damages 
for breach of contract, if any damages could be proved. 


The question is not free from difficulty, but it appears to 
us that a decision of the House of Lords, which was brought 
to our notice by the learned advocate for the respondents, 
must be taken by us to be conclusive on the point. This is 
the case of The South African Territories Company Limited v. 
Wallington (+). The facts of that case were shortly as follows : 
The plaintiff Company issued sixteen debentures to the de- 
fendant Wallington on his undertaking to pay the face-value of 
the debentures by instalments. Wallington paid some of the 
early instalments, but failed to pay the balance, and thereupon 
a suit was instituted against him for specific performance, of 
his agreement or for damages. WRIGHT, J., before whom the 
trial took place, held that the claim for specific performance 
could not be sustained, but gave judgment for the plaintiff 
Company for damages on the ground that a debt had been 
created by the defendant’s promise to pay, contained in his 
letter of application for the debentures. Judgment was entered 
for the plaintiffs for £520, the amount of the instalments due 
and unpaid up to date of the writ and costs. An appeal was 
preferred, which was heard by Lord Esher, M. R., and Lopes 
and Chitty, L. JJ, who reversed the decision of the court 
below and entered up judgment for the defendant. An appeal 
was preferred to the House of Lords, with the result that the 
decision of the Court of Appeal was upheld. Their Lordships 
held that on the default of Wallington to make the payments 
which he had undertaken to pay, the moneys remaining due 
by him for unpaid instalments did not constitute a debt to the 
Company ; that the Company was only entitled to damages 
for actual loss caused by the breach of contract. Lord 
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Halsbury, L. C., in his judgment with respect to the claim for 
specific performance remarked that “a long and uniform 
course of decision has prevented the application of any such 
remedy, and I do not understand that any Court or any 
member of any Court has entertained a doubt but that the 
refusal of the learned Judge below, to grant a decree for 
specific performance was perfectly right. But of course in 
this, like any other contract, one party to the contract has a 
right to complain that the other party has broken it, and if 
he establishes that proposition, he is entitled to such damages 
as are appropriate to the nature of the contract.” Lord 
Watson in the course of his judgment observed. that “the 
only engagement made by the respondent with the Company 
consisted in a promise to advance money to them in loan; 
and it is settled in the law of England that such a promise 
cannot sustain a suit for specific performance,’ and later on 
he says :—“ The only remedy open to the company was by 
action against the respondent for any loss or damage which 
they might sustain through his breach of promise.” The 
other Lords endorsed this view, namely, that no suit will 
lie to compel a party to fulfil an agreement to advance money. 
This decision is in entire accord with the view which 
we expressed at an early stage of the hearing and carrying 
the weight which it necessarily does, must conclude this 
appeal. The mortgagees were never in a position to enforce 
specific performance of the agreement of the mortgagees 
to advance the full sum agreed to be lent by tthem. The 
unpaid portion of the loan did not constitute a debt due by 
them to the mortgagors such as could be attached under the 
Code of Civil Procedure. It may be that the mortgagors 
have some ground ofcomplaint against the mortgagees, and 
they may be in a position to obtain damages for the breach 
by the mortgagees of their contract, but this matter is not 
before us, and we express no opinion upon it. We merely 
hold that the plaintiff has no cause of action against the 
mortgagees. We allow the appeal, set aside the decree of 
the court below, and dismiss the plaintifs suit with costs in 
both courts. 
5. C. C. 
Appeal dismissed. 
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BACHAN SINGH 
versus 


KARAN SINGH.* 


Agra Tenancy Act (TI of rgor), section 201—shall presume— meaning 
of— Presumption conclustve. 

The object of section 201 of the Agra Tenancy Act is that when 
the name of the plaintiff is recorded in the revenue papers, the court 
is bound to presume that he has the right to sue, and the entry of his 
name should be regarded as sufficient proof, and the court should 
not go behind it in order to determine the question of the plaintiffs 
proprietary title, the remedy of the defendant being a civil suit. 
The words “shall presume ” in section 201 of the Agra Tenancy 
Act do not have the same meaning which are given to them under 


the Evidence Act but the presumption raised by them 1s a conclu- 

sive presumption so far as the Revenue Courts are concerned. 

SECOND APPEAL against the decree of H. W. Lyle Esq, 
District Judge of Farrukhabad, confirming a decree of Mun- 
shi Avadh Behari Lal, Assistant Collector, first class, 


Suit for profits. 
The facts are as follows :-— 


The plaintiff Karan Singh was the mortgagee ofa certain 
share in a village and his name was recorded in the village 
papers as such mortgagee. The defendant Bachan Singh was 
the lambardar of the village. The plaintiff sued the defendant 
to recover his share of the profits for 1309, 1310 and I311 
Fash. The defence, ter alta, was that the plaintiff was not, 
and had not been for more than 12 years before suit in pos- 
session of the share in dispute, and that the defendant was 
in adverse proprietary possession. The court of first instance 
decreed the claim. The District Judge dismissed the appeal. 
His judgment ran as follows :— 

I think this appeal must fail on a preliminary point. The plaintiff 
sues for profits. The patwam alleges and it is not denied that the 
plaintiff is entered in the khewat as mortgagee of 234 biswas, but his right 
to sue for profits is contended that the defendant is in adverse possession 
that the plaintiffs mortgagee rights have been merged in full proprietary 
rights etc, ete. 

* S, A. No. £100 of 1905. 
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In my opinion, these are not questions for a Revenue Court to decide 
in a suit for profits. 

Section 201 (3) of the Tenancy Act runs as follows :—“ If the plaintiff 
is recorded as having such proprietary right, the court shall presume that 
he has it. But nothing in this sub-section shall affect the right of any 
person to establish by right in the civil court that the plaintiff has not such 
proprietary right.” In appeal it has been strongly contended that the 
words “shall presume” in the Tenancy Act bear the same meaning as they 
do in section 4 of the Evidence Act. I do not agree with this view. In my 
opinion what ıs meant by Section 201 (3) is that the entry of the plaintiff's 
name in the Revenue papers is conclusive proof of his ownership so far as 
Revenue Courts deciding profits cases are concerned but that this will not 
prevent the unsuccessful party bringing a suit in the Civil Court to contest 
the plaintiffs title. If the words “shall presume” bear the same meaning 
as they do in the Evidence Act, these words could simply mean that the 
Court is to follow the entry in the Revenue papers until that entry is proved 
to be wrong. Ifthis were so, I can not see the object of providing that the 
defendant may sue in the Civil Court to establish the plaintiffs want of 
title. If this were the correct interpretation suits for profits would be 
exactly the same as other suits under the Act. If questions of title arise 
they would be dealt with under section 199 as 1s provided by the first 
part of section 201. Reading the whole section together, I am decidedly 
of opinion that the meaning of the section is that where the plaintiff’s 
name 1s recoided in the village papers, the Revenue Court when deciding 
a case for profits is bound to accept that entry, and that the defendant's 
remedy is by separate suit in the Civil Court. The Tenancy and Revenue 
Acts were passed about the same time and the meaning of the expres- 
sions used in both Acts are presumably the same. In the latter Act, 
section 44 lays down that all entries in the annual register shall de 
presumed to be correct until the contrary is proved. Again section 57 
provides that all entries in the Record of rights skall be presumed to 
be correct until the contrary ıs proved. Now if the words “shall be pre- 
sumed” bear the same meaning as they do in the section 4 of the Evi- 
dence Act, the addition of the words “until the contrary is proved” is 
wholly superfluous. In my opinion, the fact that plaintiff is entered in 
the village papers is sufficient to give him a right to sue for profits. If 
the defendant wishes to deny his title on the ground of adverse posses- 
sion or on any other ground he must go to the Civil Court. 


I therefore dismiss the appeal. The appellant will pay the respond- 


ent’s costs. 


Defendant appealed. 

Surendra Nath Sen, for the appellant, submitted that the 
expression ‘shall presume’ had not been introduced for the 
first time in the Indian Statute Book in 1901 ; that it had ob- 
tained currency ever since the Evidence Act of 1872 and that 
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the legal meaning assigned to it in the Evidence Act had been 
uniformly and consistently accepted. Apart from the defini- 
tion given in the said Act, following the natural and gramma- 
tical meaning of the phrase, it could not be made to signify 
anything higher than a rebuttable presumption. The framers 
of the Act were fully cognisant of the distinction between a 
prima facie presumption as expressed by ‘shall presume’ and 
an irrebuttable presumption; and where they meant a presump- 
tion of the latter description, they had used suitable expres- 
sion as in section 8 of the Tenancy Act. It is true that in 
some of the sections of the Tenancy Act and the Land Reve- 
nue Act, the words ‘shall presume’ were coupled with the words 
‘until the contrary is proved.’ But from this to conclude that 
‘shall presume’ unqualified by the other words, must neces- 
sarily be regarded as equivalent to conclusive proof was stretch- 
ing the argument too far ;—more specially in view of the fact, 
that the two Acts aforesaid were not the very models of drafts- 
manship. If in every case in which plaintiff's name happened 
to be recorded in the £Aewat, without any regard to the fact 
that the plaintiff had no subsisting title, the court decreed 
the suit for profits, serious anomalies would arise and 
in Many cases miscarriage of justice would ensue. If the 
plaintiff without any title obtained a decree from the Revenue 
Court, the defendant’s remedy was merely prospective. He 
might get his right established by the Civil Court; bat the Civil 
Court was not competent to avoid the decree for profits, which 
the plaintiff without any right obtained from the Court of 
Revenue. The declaration of his right by the Civil Court 
would not prevent the execution of the decree for profits. 
The result was that in this view of the law, the plaintiff was 
invested with the power to exact sums of money from the 
defendant without any right and the defendant had no remedy. 
This interpretation would also lead to the inference, that in a 
suit for profits, the courts of law were not expected to exercise 
their minds judicially in the trial of the suit but that they were 
bound almost mechanically to follow the entry in the revenue 
record in the teeth of opposing facts. Then again cases were 
_ conceivable in which the court might discard the entry in the 
Revenue papers. As for instance when the plaintiff suing for 
profits was not a recorded co-sharer, the name of a widow 


BACHAN SINGH 
v. 
KARAN SINGH. 


CIVIL. 
1908. 


BACHAN SINGH 
VU. 
KARAN SINGH. 


Banerji, J. 


498 HIGH COURT. [A, L. J. R 


having been recorded in the papers and who did not oppose the 
suit, but that the suit was resisted by another defendant on the 
ground that the plaintiff had no title to the property, the 
person entitled being the widow. Here there was no bar to 
the Revenue Court trying the question of title and ignoring 
the entry in the revenue records. It might be further pointed 
out that if the appellant’: contention was accepted, it would 
not necessarily lead to multiplicity of suits, the right of suit 
having been given tothe unsuccessful defendant and not to 
plaintiffs and defendants promiscuously. It could not be said 
that the plaintiff was prejudiced by this distinction in favour 
of the defendant, for he reaped the full benefit of the entry in 
the revenue papers by the onus being cast on the defendant. 

He relied on 

Dil Kunwar v. Udat Ram [1906] I. L. R., 29 All, 148. 
Dhanka v. Umrao Singh [1907] A. W. N. 43. 
Dkanka v. Umrao Singh [1906] I. L. R., 29 AIL, 158. 
Banwari Lal v. Nradar [1906] L L. R, 30 All, 58. 
and commented on the unreported cases 
F. A. F. O., 70 of 1904 decided on 22-5-05. 
S. A., 152 of 1907 decided on 21-5-08. 
and the adzssentient judgment of the Hon’ble Mr. JUSTICE 
RICHARDS, in Dhanka v. Umrao Singh. 

Gulgarı Lal, for the respondent, was not called upon to 
reply. 

The following judgments were delivered. 

BANERJI, J.—This appeal arises in a suit for profits 
brought against the lambardar by the mortgagee of a recorded 
co-sharer. The name of the plaintiff is also recorded in the 
revenue papers. The claim was resisted on the ground that 
the plaintiff had no proprietary right and that the defendant 
was in adverse proprietary possession. The court of first in- 
stance decreed the claim in part*‘and this decree has been 
affirmed by the lower appellate court. The learned Judge 
was of opinion that having regard to section 201, sub-section 
(3), of the Agra Tenancy Act, the Court could not go be- 
hind the entry in the revenue record, and was not competent 
to try the question of proprietary right raised on behalf of the 
defendant. The correctness of this decision is impugned in 
this appeal. Section 201 of the Agra Tenancy Act provides 
for suits for profits brought by two descriptions of plaintiffs : 


a 
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(1) those whose names are not recorded as having the proprie- 
tary right entitling them to bring the suit, and (2) those whose 
names are so recorded. As regards the first class of persons, 
the section provides that the court shall proceed in the manner 
directed in section 199, that is to say, it may either require 
the plaintiff to institute a suit in the Civil Court to establish 
his right, or it may determine the question of title itself, con- 
stituting itself for that purpose a Civil Court, the defeated party 
having a right of appeal to the District Judge or the High 
Court as the case may be. In the case of a plaintiff whose 
name is recorded, the section provides that the court shall 
presume that he has such right. But it further provides that 
in such acase a suit may be brought in the Civil Court to 
establish that the plaintiff has not such proprietary right. It 
is thus clear from the proviso that if the plaintiff is a person 
whose name is recorded in the revenue papers, it is for the 
defendant to bring a suit in the Civil Court to have it establish- 
ed that the plaintiff has no such right. It seems to me that 
the object of the section is that when the name of the plaintiff 
is recorded in the revenue papers, the court is bound to pre- 
sume that he has the right to sue, and the entry of his name 
should be regarded as sufficient proof and the court should 
not go behind it in order to determine the question of the 
plaintiffs proprietary title, the remedy of the defendant being 
a civil suit. Ifthe defendant can disprove the plaintiffs title 
in the Revenue Court and that court can try the question of 
title, the proviso is superfluous. Under sections 44 and 57 of 
the Land Revenue Act (No. III of 1901), an entry in the reve- 
nue registers and in the record of rights is prima facte evidence 
of what it records, and any one disputing it has the right to 
sue in the civil court to establish his right. Those sections 
would give to the defendant all the remedy that he might be 
‘entitled to, and therefore the whole of clause (3), inclucing the 
proviso, would be unnecessary and superfluous. Any other 
view would lead to anomalies. If the plaintiff’s name is not 
recorded, the Revenue Court has the option of not trying the 
question of title, and may refer the plaintiff to the Civil Court. 
But according to the contention of the appellant, if the name 
of the plaintiff is recorded, the Revenue Court has no option, 
but, must try the question of title. Again, if the decision of 
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that question by the Revenue Court is adverse to the plaintiff, 
he has under the proviso, no right of suit in the Civil Court. 
So that the defendant has two remedies open to him whilst 
the plaintiff has only one. Surely that could not have been 
the intention of Legislature. Itis contended that the words 
‘shall presume’ in section 201, sub-section (3), must be read 
as having the same meaning which is given to those words in 
the Evidence Act. In my judgment that was not the intention 
of the Legislature, because we find that in the Tenancy Act 
and in the cognate Act No. III of 1901 where the Legislature 
intends any entry to be prima faaie evidence of what it re- 
cords, it uses the words “ until the contrary is proved.” I may 
refer to section 108, sub-section (2) of the Tenancy Act, and 
sections 44, 57 and 48 of the Land Revenue Act. It is true 
that in section 9 of the Tenancy Act, it is provided that cer- 
tain entries shall be conclusive proof of a person being a par- 
manent tenure holder ora fixed rate tenant or not as the case 
may be, but it must be borne in mind that the two Acts were 
not drawn up with as much care and precision as they should 
have been. Furthermore, it seems to me that in section 201, 
sub-section (3), it could not be declared that the record of the 
plaintiffs name should for all purposes be conclusive proof of 
the plaintiffs title, because the proviso to that very section en- 
ables the defendant to bring a suit in the Civil Court to have 
the question of title tried, and the correctness of the entry tested. 
Therefore when in sub-section (3) the Legislature- provided 
that if the plaintiff is recorded as having the right, the Court 
should presume that he has it and should leave it to the defend- 
ant to have the question of title tried in a Civil Court, the object 
of the Legislature was clearly to declare that for the purposes 
of the suit in the Revenue Court, the entry should be regarded 
as sufficient proof, and the court should not go behind it. 
That such was the intention would be abundantly manifest if 
it were permissible to us to refer to the report of the Select 
Committee on the Bill which afterwards became Act No. II 
of 1901, Apart, however, from this, the whole context of the 
section and the policy of the Act lead, in my opinion, to only 
one conclusion, namely, that the Revenue Court should not 
go behind the entry. In the case of the person whose name 
is not recorded, the Act provides that the question of his 
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title should be tried by only one court, namely, either by the 
Civil Court or the Revenue Court, which may constitute itself 
a Civil Court. I fail to see why in the case ofa plaintiff, 
whose name is recorded two remedies should have been given 
to his opponent, namely, a remedy of trial by the Revenue 
Ccurt and a suit in the Civil Court. In the suit in the Civil 
Court, the decision in the Revenue Court will be nugatory 
and of no value. Such certainly could not have been the 
Intention of the Legislature. The view I have expressed 
above was held by my brother Richards and myself in the 
case of Niaz Ali Khan v. Govind Ram (*) decided on the 
22nd of May, 1905. The same view was taken by my 
brother Richards in his dissentient judgment in the case of 
Dhanka v. Umrao Singh (*) and recently by Mr. Justice 
Karamat Husain in Har Prasad v. Mukammad Bagar (8). 
The opposite view was held by Mr. Justice Knox in Dif 
Kunwar v. Udat Ram (*), and also in his judgment in 
Dhanka v. Untrao Singh. In the same case it was held 
in appeal under the Letters Patent (5) that the presump- 
tion enjoined by section 201 is not conclusive, but may be re- 
butted by evidence offered to the contrary. With great res- 
pect, I am unable to agree with the decisions in the cases in 
which the contrary has been held. It appears to me that in 
those cases the considerations to which I have referred above 
were not given due weight. In the case last mentioned, there is 
no reference to the proviso to section 201 on which the deci- 
sion of the question entirely depends. We have been refer- 
red to the case of Banwart Lal v. Niadar (8) to which I was 
a party. In that case the District Judge had held that it was 
for the plaintiffs to show that they and their predecessors-in- 
title had within 12 years collected the profits. From this view 
we dissented, and we pointed out the provisions of section 201, 
No doubt in the judgment the following words occur:—“it 
was for the defendant to rebut the presumption the law raised 
in the plaintiff’s favour.” As regards this, I may observe that 
the question whether the presumption under section 201 was 
(1) F. A. F. O. 70 of 1904. (2) [1907] A. W. N. 43. 
(3) S. A. 152 of 1907 decided on the 21st of April, 1908. 


(4) [1906] I. L. R., 29 All, 148 (5) [1906] I. L. R., 30 ALL, 58, 
(6) [1906] I. L. R, 29 AIL, 158. 
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S ttable presumption or not, was not discussed and this 

a) 
/ e ton was only an odster dictum. However, on full con- 
ration I think it was erroneous. In my judgment the 


clusion at which the court below arrived is right. I 
ould accordingly dismiss the appeal with costs. 


Richarass. RICHARDS, J—The learned District Judge dismissed the 
appeal in the court below on the ground that on the true 
construction of section 201, sub-section (3), of the Agra 
Tenancy Act, the plaintiff being recorded as having proprie- 
tary title was entitled to a decree. I entirely agree with the 
decision and reasons given by the learned District Judge. A 
difficulty, however, arises by reason of the fact that a contrary 
view was taken by a Bench of this Court in the case of 
Dhanka v. Umrao Singh (7). My learned colleague has refer- 
red to the various cases in which the construction of section 
201 of the Act has been considered, and it seems to me that 
we are entitled, having regard to the conflict of authority, 
to consider the provisions of the section without feeling 
bound by any previous decisions. The case of DAanka v. 
Umrao Singh was heard in the first instance by Knox, J. and 
myself. In the course of my judgment, I give at some length 
my reasons for holding that under the provisions of sub-sec- 
tion (3) of section 201, a Revenue Court could not go behind 
the entry in the khewat recording the plaintiffs proprietary 
title. The judgment is reported in the Weekly Notes, 1907, 
p. 43. I endeavoured to point out that if the Legislature 
intended that the entry should merely raise a prima facte 
case in favour of the plaintiff, the whole sub-section was quite 
meaningless and superfluous. Sections 44 and 57 of the Reve- 
nue Act had already made entries of this nature prina facie 
evidence, and it was therefore entirely unnecessary to re-enact 
in section 201 of the Tenancy Act what was already abun- 
dantly provided for by a general section of the Revenue Act. 
I also pointed out how inconvenient such a construetion would 
be having regard to the proviso to sub-section (3). I would, 
however, here like to correct an error in my judgment in the 
case. At p, 44 of the Report, the following passage, occurs :— 
“To hold otherwise necessarily involves the almost absurd 
result that the Revenue Court can decide the question of title 

(7) [1906] I. L. R., 30 AlL, 58. 
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against the plaintiff, and that notwithstanding such decision ~ CIVIL, 
the same plaintiff can at once go to the Civil Court to try the 1908. 


same question over again.” The word ‘defendant’ should 
be substituted for the word ‘ plaintiff’ because it is quite clear 
that it is only the defendant who is entitled to go to the Civil 

Court and ask for a declaration that the plaintiff has no Richards. J. 
title. It seems to me that the very fact that it is the defend- 

ant and not the plaintiff who is entitled under the proviso to 

go to the Civil Court is the strongest possible argument in 
favour of the construction given to the section by.the learned 
District Judge. As pointed out by my learned colleague in the 
course of the judgment, he has just delivered, if the construc- 

tion contended for by the appellant is to be given to the sub- 
section, the defendant is entitled to a complete trial of the 
question of title in the Revenue Court, and if the decision be 
vagainst him, he can have the same question retried in the 

Civil Court. Why is a plaintiff whose title is recorded not 

given the same right of going to the Civil Court? The answer 

is, | think, because, his title being recorded, the Revenue 

Court cannot decide the question of title against him, and he 

has therefore no necessity to go to the Civil Court. I have 

not at all lost sight of the fact that the view that I take did not 

find favour with the Bench before whom the case of Dhanka 

v. Umrao Singh came in a Letters Patent Appeal. I have 
therefore reconsidered my judgment, and I have also very 
carefully considered the judgment of the Court hearing the 
appeal. It seems to me that the proviso to sub-section (3) 
altogether escaped the notice of the Court. None of the 
reasons I gave for arriving at the conclusion at which I did ` 
arrive are dealt with in the judgment of the Court. The 
learned Judges ask:—“ Is there any grave reason for interpret- 

ing the words ‘shall presume’ as equivalent to the words‘ shall 
conclusively presume. I think that there are grave reasons 

for holding that a Revenue Court, in suits instituted under 

the provisions of Chapter XI of the Act, should not go behind 

the record of the proprietary title of the plaintif. The clear 
intention of the section itself is one reason which would be 
defeated by any other construction. The section provides 

the course the Court is to adopt—{1) in the case of a plaintiff 

who is not recorded, and (2) in the case of a plaintiff who is 
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recorded. Sub-section (3) is without object or meaning if the 
Revenue Court is to go behind the entry, and renders two 
conflicting decisions possible. The learned Judges say:— 
“The question is by no means free from difficulty” and towards 
the end of the judgment “on the whole, we see no reason for 
giving conclusiveness to a presumption where the Legislature. 
has not in express terms done so.” It seems to me that the 
learned Judges formed no very strong opinion contrary to 
the opinion that we took in the case of Mias Alt Khan v. 
Sahu Gobind Ram, and which we still hold after further 
consideration. The decision seems to me to be based upon 
the definition of the words ‘shall presume’ in the Evidence 
Act. There is no similar definition in the Agra Tenancy 
Act. The whole object of section 201 of the latter Act and 
the proviso to sub-section (3) clearly show, I think, that the 
meaning given by express definition in the Evidence Act to 
the expression ‘shall presume’ cannot be given to the same 
words in section 201, sub-section (3) of the Tenancy Act. A 
perusal of the provisions of the Revenue Act clearly shows 
that it was the intention of the Legislature to make the 
records in the revenue registers and record of rights as 
accurate and as valuable as possible. Elaborate provisions 
are made for their preparation and correction, and it certainly 
is not unnatural to suppose that the Legislature intended by 
sub-section, (3) that in a Revenue Court these records should 
be deemed conclusive in certain specified suits, namely, in 
suits instituted under the provisions of Chapter XI of the 
Act. The value and efficacy ofthese records will be much 
enhanced if pressure is brought to bear on persons entitled 
to proprietary rights to have such rights récorded. In section 
108, sub-section (2), a receipt is made primd jacie evidence 
of an acquittance in full up tothe date of the receipt. The 
words used are “it shall be presumed until the contrary 
is shown.” Here we have an instance in which the same 
words in the same Act are qualified by the words “ until the 
contrary is shown.” Section 44 of the Land Revenue Act 
(passed the same day as the Tenancy Act) provides that the 
entries in the Annual Registers “shall be presumed to be true 
until the contrary is proved.” Section 57 provides that all 
entries in Records of Rights “shall be presumed to be true 
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until the contrary is shown.” It cannot be said that where 
the Legislature intended the words ‘shall presume’ to create 
merely a primd facie presumption it never said so, It is true 
that the expression ‘conclusive proof’ occurs in section 9. 
This section, however, refers to all courts and not merely to 
a Revenue Court. 


The point involved is one of great importance and of 
frequent occurrence. After full consideration, I have no doubt 
but that the decision of the court below was correct, and I 
also would dismiss the appeal with costs. 


BY THE CoURT—The appeal is dismissed with costs. 
S. N, S. Appeal dismissed, 


KHEORAJ AND OTHERS 
VErSHS. 
KING EMPROR-* 


Criminal Procedure Code (Act V of 1898), sections 271 (2), 3¢a—Accused 
pleading guilty—Procedure postponing conviction to allow confession 
to ġe considered against co-accused—General examination of the 
accused. 

When an accused person pleads guilty, the court should 1ecord 
the confession and forthwith convict him thereon. If there are other 
persons being tried with him for the same offence, the court should 
not postpone his conviction merely for the purpose of allowing the 
statements he may have made to be considered against the co- 
accused, It is against the spirit of law to postpone the conviction 
so that the person who has pleaded guilty may technically be said 
to be tried jointly for the same offence. Queen Empress yv. Paltua, 
I. L. R., 23 All, 53, referred to. 


The general examination of the accused provided for by section 
342 can be made only for the purpose of enabling the accused to 
explain the circumstances appeanng against him in evidence. The 
court should not ask a confessing accused “ who were with you in 
the dacoity.” 
CRIMINAL APPEAL against an order of Lala Baij Nath, 
Additional Sessions Judge of Moradabad. 
The appellants were not represented. 


* Cr, Ap. 527 of 190b. 
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W. K. Porter, Assistant Government Advocate, for the 
Crown. 


The judgment of the Court was delivered by 


RICHARDS, J.—The three appellants Kheoraj, Ilahi Baksh 
and Thannu or Thanwa have all been convicted under section 
399 I. P. C., and sentenced to transportation for life. On the 
29th of January last a large band of dacoits attacked the house 
of one Dinanath Bania of Mauza Badhaiti Fazalpur. The 
dacoity was a most lawless and audacious one. The dacoits 
were armed with lathis, pistols, revolvers, daggers and knives. 
However the villagers were prepared for the dacoits and attack- 
ed them with considerable courage. One of the dacoits was 
killed by his own friends by mistake. The villagers managed 
to secure the coips which no doubt largely assisted in bring- 
ing the criminals to justice. One of the villagers was badly 
wounded and afterwards died. Sixteen persons were put on 
their trial for a charge of having taken part in the dacoity. 
Fourteen were convicted and all sentenced to transportation 
for life. Two only of the persons charged were acquitted. Of 
these persons who were convicted Kheoraj, Ilahi Baksh and 
Thanwa alone have appealed. The only question before us is 
whether or not it has been sufficiently proved that each of the 
appellants took part in the dacoity. A man named Girdhari 
Singh turned approver. He was pardoned and examined as 
a witness. Chidda one of the persons who was convicted was 
evidently anxious to become an approver. He made a com- 
plete confession of his own guilt, which strange to say, he 
adhered to even in the Sessions Court. In the Sessions Court he 
pleaded guilty. Itwas pointed out to him that the confession 
would not save him from punishment. He nevertheless said 
that he was in the dacoity. Towards the end of the judgment 
the learned Judge says that “the court convicts Chidda on his 
own plea of guilty.” We think it necessary at this stage to 
point out to the learned Judge an error in his conduct of the 
trial of the case. Notwithstanding Chidda’s plea of guilty he 
kept him in the dock with the rest of the accused. He “con- 
sidered ” the confession of Chidda in considering the question 
of the guilt or innocence of the other accused. Furthermore 
at the conclusion of the evidence for the prosecution he put the 
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following question to Chidda “ who were with you in the 
dacoity.” Section 271 (cl. 2) of the Code of Criminal Procedure 
provides that if the accused pleads guilty the plea shall be 
recorded and he may be convicted thereon. It often happens 
that when an accused person is called upon to plead he makes 
a statement which may or may not amount to a plea of guilty 
and it is frequently very proper that the court should enter 
a plea of not guilty and proceed with the evidence. However 
if there are a number of other persons being tried at the same 
time for the same offence the court certainly ought not to 
postpone the conviction of the accused merely for the purpose 
of allowing the statements he may have made to be considered 
against the co-accused. We think that if the court was pre- 
pared to have convicted Chidda on his plea of guilty (suppos- 
ing he had been tried by himself) it ought to have at once 
convicted him. Section 30 of the Evidence Act provides that 
a confession made by one person can be considered aciinst 
other persons who are being tried jointly for the same offence. 
In our judgment where an accused person has pleaded guilty 
and the court is prepared to convict on that plea it is co itrary 
to the, spirit of the law to postpone the conviction so that the 
person who has pleaded guilty may technically be said t> be 
tried jointly for the same offence. See the case of the Queen 
Empress v. Paltuwa(*). Section 342 Criminal Procedure Code 
gives power to the Court at any stage of the trial to put 
questions, to the accused for the purpose of enabling such 
accused to explain any circumstance appearing in the evidence 
against him. The section further directs at the close of the 
case for the prosecution to question the accused generaliy on 
the case. But the general examination ts only to be for the 
purpose of enabling the accused to explain in the circums- 
tances appearing against him in the evidence. The question 
put to Chidda namely “ who were with you in the dacoity” 
was a highly improper question even if Chidda had never 
pleaded guilty. We now proceed to deal with the case of each 
of the appellants, discarding the confession and other state 
ments of Chidda. Thunwa is mentioned by Girdhari the 
approver, only one other witness identifies him, vës. Suraj Mal. 
Suraj Mal made a mistake and identified a man as having 
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taken part in the dacoity who could not have been there. This 
mistake was a mistake made by several of the other witnesses 
and is perhaps explained by the fact that the man whom he 
purported to identify bore a striking resemblance to one of the 
dacoits. Thanwa from the commencement has stated that he 
was ill at the time the dacoity was committed. He examines 
several witnesses to support his allegation. He does not say 
that Girdhari himself bore him any enmity, but he says that a 
friend of Girdhari’s namely Roshan Singh instigated Girdhari 
to name him. We think there is some doubt as to the guilt 
of Thanwa. Kheoraj is identified by the approver Girdhari. 
The learned Judge says that he was identified by -Dinanath 
and Jiwa Ram in jail and in the lower Court by Dallu. Noone 
identifies him except Girdhari in the Sessions Court. His case 
is that Girdhari bore him ill will, He says also that he had 
taken two accused persons from Ganwan to the police station 
at Rajpura on the day the offence was committed. One 
witness whom he calls proves that he did bring the prisoners 
to Rajpura on the 29th of January and that he left the same 
immediately as he had “urgent business.” It appears that 
the scene of dacoity is ten os from Rajpura. He also ex- 
amined a witness named Nizam. We think that the evidence 
in the sessions court is insufficient or at least that a reason- 
able doubt exists in the case of Kheoraj also. Illahi Bakhsh 
is identified by a number of witnesses in addition to the in- 
former Girdhari. Dinanath, Dallu Chhutan, Fajji and Jiwaram, 
son of Kewal all identified him. We think that the case was 
fully proved against Illahi Baksh. We allow the appeals of 
Thanwa and Kheoraj and setting aside the convictions and 
sentences in their case we acquit them of the charge on which 
they were tried and direct that they be released. We dismiss 
the appeal df Illahi Bakhsh and we direct that a copy of our 
judgment be sent to the learned Additional Judge of 
Moradabad. 


Order modified, 
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MUSHARRAF ALI 
VEL SUS 
SHAUKAT ALI AND OTHERS.* 

Mahomedan Law—Pre-emptian—Shafi khaleet—Partner in the immu- 
nities or appendages— Nature of right—Comnon servient tenement 
between property of vendee and property in dispute. 

Plaintiff pre-emptor and defendant No. 2, vendor, were brothers. 
Defendant, vendor sold to defendant No 1 a neighbour, two houses 
adjacent to each other, and between the female apartments of 
which and the house of the plaintiff, there was a passage for the 
use of the inmates. Plaintiff sued for pre-emption as neighbour and 
Shafi khalee’. The defence was that the plaintiff had no right of 
pre-emption in preference to that of the vendee who was a neighbour 
and also a shaft khaleet, inasmuch as the water from the privy of 
his house passed through the land of a third person over which land 
the water from the roof and Parna/as of the houses in dispute also fell. 

Feld, that under the Mahomedan law, the right of the defendant 
vendee over the land of the third person was a totally different right 
from that of the defendant vendor over the same Jand. The defend- 
ant vendee was not a participator in any sense either in the pro- 
perty sold or in any ofits immunities or appendages. 

SECOND APPEAL against the decree of C. D. Steel Esq., 
District Judge of Shahjahanpur, confirming a decree of 
Pandit Kunwar Bahadur, Officiating Subordinate Judge. 

This was a suit for the possession of two houses by right 
of pre-emption under the Mahomedan Law. The circum- 
stances were as follows. Sarfaraz Ali defendant No. 2, brother 
of Shaukat Ali, the plaintiff pre-emptor sold two housesadjacent 
to each other to Musharraf Ali, defendant No. 1, who wasa 
neighbour, under a sale deed, dated the 16th April, 1905. The 
plaintiff claimed the said houses by right of pre-emption under 
the Mahomedan Law as a neighbour anda shaft khaleet 
alleging that his house adjoined both the houses sold, and that 
there was a passage connecting the plaintifis house with the 
female apatrments of the houses sold for the use of the in- 
mates. Heclaimed to have made the necessary demands 
duly. Musharraf Ali raised the defence that he was also a 
neighbour and shafi khaleet and that the plaintiff had no pre- 
ferential right of pre-emption as against him. It appeared that 
the land of one Salamat Ali separated the house of Musharraf 
Ali from the premises sold, but that Musharraf Ali had a 

* 5, A. No. 665 of 1906. 
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right to discharge water from his privy over this land of 
Salamat Ali through a drain, the vendor Sarfaraz Ali also 
possessing the right of discharging water from the roof and 
parnalas of the premises sold on to the same land of Salamat 
Ali. The Court of first instance, the Subordinate Judge of 
Shahjehanpur decreed the claim. The Lower Appellate Court, 
the District Judge of Shahjahanpur, confirmed the decree. 
The vendee, defendant No. 2 appealed 


S. Karamat Husain, for the appellant. 

Ghulam Mujtaba (with him Sundar Lad), for the respondents. 

The judgment of the Court was dglivered by 

RICHARDS, J.—This was a suit for pre-emption uncer the 
Mahomedan Law. Sheikh Shaukat Ali, plaintiff respond- 
ent here is the pre-emptor. Musharraf Ali, defendant appel- 
lant is the vendee and Sarfaraz Ali was the owner and vendor 
of the property in dispute. The facts of the case are practi- 
cally undisputed. The plaintiffis a near neighbour and is 
clearly entitled under the Mahomedan Law to pre-emption, 
unless his claim is displaced in favour of a partner in the 
property sold or a partner in the immunities or appendages of 
the property. The appellant has a right to discharge water 
from his privy over the land of one Salamat Ali through a 
drain. The owner of the property in respect of which the 
claim for pre-emption arises has also a right to discharge water 
from the roof or parnalas also on to the land of Salamat Ali. 
The right of Musharraf Ali, the appellant, over the land of 
Salamat Ali is a totally different right from the right of Sar- 
faraz Ali, the vendor. It appears to us under these circumstances 
that the decision of the court below was quite correct. The 
defendant Musharraf Ali was not a participator in any sense 
either in the property sold or in any of its immunities or 
appendages. He was nota sharer or participator in the right 


` to discharge the water from the parnalas and tt is quite 


impossible in our opinion for him to contend that the mere 
fact that he and the vendor have totally different rights over 
the land of Salamat Ali, a third person, can under the 
Mahomcedan Law give him any pre-emptive right as against 
the plaintiff in respect of the property,t he subject-matter of 
the suit. We dismiss the appeal with costs, which in this 
court will include fees on the higher scale. 
J. P, Appeal dismissed. 
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PARBATI 
Versus 


RAM PRASAD.* 


Possession—One co-sharer—Joint pr operty—wihether adverse possession. 


Exclusive possession of a co-owner of property which originally 
had been joint does not fer se amount to adverse possession as 
against his co-sharers. Where one of the two sisters remained in 
possession of the father’s property for twenty-one years and the 
other did not “ participate in possession” eld, that that only did not 
make her possession adverse. Sheikh Asud Aliv. Sheikh Akbar 
Al, 1C. L, R, 364; Baroda Sundari xv. Annoda Sundari, 3 C. 
W. N., 774, referred to. 

SECOND APPEAL from the decree of Louis Stuart Esq., 
District Judge of Meerut, reversing the decree of H. David 
Esq., Subordinate Judge. 


The facts of the case are that one Ram Prasad had a 
daughter Mt. Parbati from his first wife, and Jai Dai another 
wife and her daughter Gomti. On the death of Ram Prasad 
Jai Dai succeeded to a shop left by him. On the death of 
Jai Dai both the sisters became the owners of the shop; but 
as the plaintiff was living with her husband at Bijnor, she 
could not take actual and physical possession of the shop 
On the death of Musammat Gomti, which occurred in 1904 
(Phalgun 1960), Ram Prasad the defendant entered into pos- 
session of the shop. The plaintiff brought the present suit 
for recovery of possession of the shop. The suit was defended 
on the ground of adverse possession. The court of first 
instance decieed the claim. On appeal by the defendant, the 
District Judge dismissed the claimed as being time barred. 


The plaintiff appealed. 
Sundar Lal, for the appellant. 
The possession of Musammat Gomti being the possession 
of a joint owner, it was not adverse. 
Baroda v. Annoda, [1898] C: W. N., 774. 
Sellam v. Chinnammal, [1901] 1. L. R., 24 Mad, 441. 
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The article applicable to the case is either art. 127 or 
article 144. 

Mahomed Ishaq Khan, for the respondent. 

In order to succeed in her claim, the plaintiff must show 
that she was in possession within 12 years before the institu- 
tion of the suit. It was found as a fact that she was never in 
possession 

(STANLEY, C. J.—But the possession of her sister was the 
possession of the plaintiff. Sheikh Asud Ali Khan v. Sheikh 
Akbar Ali Khan (*).] 


Sundar Lal, was not heard in reply. 
The judgment of the Court was delivered by 


STANLEY, C. J.—We cannot determine this appeal without 
having a finding upon an issue which we think ought to have 
been determined by the learned District Judge. The only 
question in the case is one of limitation. Musammat Parbati 
claims to be entitled to a house, of which her sister Musam- 
mat Gomti was in possession for upwards of twelve years 
prior to her death. This house is stated to have been the 
only property of their father Ram Prasad, who died about 
30 years ago, leaving a widow and two daughters. On his 
death, his widow obtained possession and upon her death 21 
years ago, Musammat Gomti took possession and lived in the 
house up to her death about three years ago. The plaintiff 
Musammat Parbati resided with her husband elsewhere. It 
does not appear that Ram Prasad left any property save 
and except the house in dispute. The learned District Judge 
dismissed the plaintiffs suit finding that on the death of the 
widow of Ram Prasad, Musammat Gomti “ alone succeede | 
to the possession of the shop. I find on the facts that 
Musammat Parbati has never at any time participated in the 
possession of or exercised any acts of proprietorship over 
the shop in question.” It is well settled law that exclusive 
possession by a co-owner of property which originally had 
been admittedly joint does not per se amount to adverse pos- 
session as against his co-sharers. This certainly is the case 
where the co-sharers are intimately related, as the parties 
here. As between brothers and sisters ¿#zer se the fact of 


(1) [1877]1 C. L. Rọ, 364. 
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possession by one does not necessarily establish that the 
possession is adverse possession. If the learned Judge intend- 
ed to find that the possession of Musammat Gomti in this 
case was adverse, we should have been bound by that finding 
but we do not think that he did arrive at this finding. He 
merely held that Musammat Gomti was in possession for 
upwards of 12 years and that during the 12 years her sister 
did not in any way interfere with such possession. We would 
refer to the rulings in the cases of Sheikh Asud Ali Khan v. 
Sheikh Akbar Ali Khan (1), and Baroda Sundari Deby v. 
Annoda Sundari Deby (7). We therefore remand the follow- 
ing issue, namely :-— 

Whether there has been sole possession for upwards of 12 
years prior to the suit by Musammat Gomti Kunwar or her 
husband ; and, whether such sole possession has been, either 
from the nature of the case, or from some acts of denial of 
the rights of the plaintiff, adverse to the plaintiff The Court 
will take such relevant evidence as the parties may adduce. 
The usual ro days will be allowed for filing objections. 


[On return of finding to the effect that the possession of 
Musammat Gomti was adverse, the appeal was dismissed on 
25 July, 1908.] 

MeS 


Issue remitted. 
(1) [1877] 1 C. L. R., 364 (2) [1898] C. W. N., Vol. I, p. 774. 


PARBATI 
V. 
RAM PRASAD. 


Stanley, C. J. 


CIVIL. 


1908. 


athe mee 


May, 18. 


aramam 


KNOX, J. 


RICHARDS, f. 


Knox, J. 


514 HIGH COURT. [A L. J. R. 


DORI LAL 
VETSUS 


SARDAR SINGH.* 


Agra Tenancy, Act (17 of 1901) Locai—section 95 clause (b)—Declara- 
tion that plaintiff as the adopted son of a tenant was entitled to his 
tenancy— Declaration of tenancy—/urtsdiction— Civil Court. 


One D applied to revenue authorities that his adoptive father, 
I, was joint in cultivation with him and that his name should be 
recorded in respect of I’s occupancy holding. The Collector dis- 
missed the application on the ground that D was not the adopted 
son of I. D brought this suitin Civil Court for a declaration that 
he “ was joint in cultivation with D and that he was the adopted 
son of Ishri and that on account of the right of survivorship and 
his being joint in cultivation he was entitled to the possession of the 
estate of Ishri and of the occupancy holding.” Meld, that the nature 
of the suit was that the plaintiff wanted a declaration as to the 
class of tenancy to which he belonged and its cognisance by the 
Civil Court was baned by cl. (4) of section 95 of the Agra 


Tenancy Act. 

SECOND APPEAL against the decree of D. R. Lyle, Esq., 
District Judge of Moradabad, reversing a decree of Babu 
Kunwar Sen, Munsif of Chandausi. 

Suit for a declaration. 

The facts appear from the judgment. 

The court of first instance decreed the claim but the 
lower appellate court reversed the decree. 

Plaintiff appealed. 

Nehal Chand (for J. N. Chaudrt), for the appellant. 

` Gokul Prasad (with him S. C. Banerji), for the respondent. 
The judgment of the Court was delivered by 


KNOX, J.—The facts out of which this appeal arises 
are shortly as follows: Dori Lal the plaintiff was the 
nephew of one Ishri deceased. Ishri was the occupancy 
tenant of the defendant. After the death of Ishri, Dori 
made an application to the revenue authorities that he 
should be entered as the occupancy tenant. This applica- 


tion was resisted by the defendant. 
* S. A. No. 274 1907. 
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The Assistant Collector allowed the entry to be made. The 
Collector on appeal held that Dori had failed to prove that 
he was the adopted son of Ishri or any other circumstances 
which would entitle him to be considered the occupancy 
tenant. He entered Dori Lal as tenant at will simply 
upon the ground that he found that he was in possession. 
He apparently was acting according to the provisions of 
Section 40 of Act No. III of 1901, which provides that “all 
disputes regarding entries in the anntal registers shall be 
decided on the basis of possession.” Unfortunately the 
Collector went into the question of whether or not Dori Lal 
was the adopted son of Ishri. He gave most cogent reasons 
for finding that he was not the adopted son and instead of 
allowing the matter to rest there, he for some reason invited 
him to go to the Civil Court and to establish, if he could, the 
fact of his adoption. 


The plaintiff then instituted the present suit in ine Civil 
Court. He asks that “it may be declared and established that 
the plaintiff was joint in cultivation and is the adopted son 
of Ishri deceased that by right of survivorship and on 
account of being joint in cultivation he is entitled to posses- 
sion of the estate of Ishri deceased and of the occupancy 
holding in the village of Karauli Rustompur.” 


The lower appellate court dismissed the suit mainly upon 
the ground that such suit was not cognizable in a Civil 
Court. The learned Counsel on behalf of the appellant admits 
that the suit is only cognizable in a civil court so far as he 
claims to have it declared that he is the adopted son of Ishri. 
He has to admit at the same time that the whole object of 
the suit is that he may claim the occupancy holding by virtue 
of the finding that he is the adopted son of Ishri. Section 
167 of Act No. N of 1901 provides that all suits and appli- 
cations of the nature specified in the fourth schedule shall be 
heard and determined by the Revenue Courts, and, except 
in the way of appeal as hereinafter provided no court 
other than a revenue court shall take cognizance of any 
dispute or matter in respect of which any such suit or appli- 
cation might be brought or made. Suits brought under sec- 
tion 95 are included the fourth schedule, This section pro- 
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vides that “at any time during the continuance of a tenancy 
either the land-holder or the tenant may sue for a declara- 
tion as to any of the following matters ”: clause (a) the name 
and description of the tenant of the holding; clause (6), the 
class to which the tenant belongs. It is unnecessary to 
quote the remainder of the section. 


The question now before us is whether the suit brought 
by Dori Lal does or does not fall within clause (4) that is to 
say is he or is he not seeking for a declaration as to the class 
of tenancy to which he belongs. In our judgment that is 
strictly the nature of his suit. That being so the plaintiff 
ought to have brought this suit in the Revenue Court and not 
in the Civil Court. We accordingly dismiss the appeal with 
costs which will include fees on the higher scale in this Court. 

Appeal drsmissed. 


RANJIT SINGH. 


VErSHS 
BALDEO. SINGH AND ANOTHER.* 


Limitation Act—(XV of 1877) Art, 178—Date of confirmation of sale— 
Starting of limitation for execution. 

Section 316 of the Civil Procedure Code provides that the certificate 
of sale is to bear the date of the confirmation of sale and it must be 
deemed to have been gianted on the date which it bears. Although the 
grant of a certificate is a necessary preliminary to an application under 
section 318 such an application will be barred by limitation under article 
178 of the Limitation Act if not made within three years of the date 
which the certificate bears that is the date of the confirmation of sale. 
Dissenting judgment of KEMBALL, J. in Basapay. Marya, I. L. R., 3 
Bom., 433, followed 


SECOND APPEAL against the decree of H. W. Lyle Esq., 
District Judge of Agra, reversing decree of Babu Chhajju 
Mal, Subordinate Judge. 

Application for delivery of possession. 

The material facts appear from the judgment, 

* E. S. A., No, 985 of 1907. 
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Govind Prasad, for the appellant. 
Sundar Lal, (for him Sarat Chandra Chaudhrt) for the 


respondents. 
The judgment of the Court was delivered by 


AIKMAN, J.—The appellant on the 20th of November, 
1897, purchased certain immoveable property in execution of 
his own decree and the sale was confirmed on the sth of 
January, 1898. The appellant took no steps to obtain a sale 
certificate until the 15th of September, 1905, and a certificate 
was granted to him on the 21st of March 1906. On the 3rd 
of January, 1907, he applied under section 318 of the Code of 
Civil Procedure to be put in possession of the property 
which he had bought in 1897. The judgment-debtor object- 
ed that the application was barred by limitation. This 
objection was overruled by the court of first instance, but 
on appeal was sustained by the learned District Judge. 
The auction-purchaser comes here in second appeal. The 
only plea argued before us was that the application was not 
barred. In support of this contentien, reliance is placed 
on the decisions of the Bombay High Court in Basappa v. 
Marya(*)andin Kashi Nath Trimbak Joshi v, Duming Zuran 
(2), These decisions undoubtedly support the contention of 
the appellant. But with all deference to the learned Judges, 
who decided them, we donot find ourselves in agreement 
with them. We concur with what was said by the dissenting 
Judge KEMBALL in the earlier of the two cases. It is no 
doubt true that according to the language of section 318 of 
the Code, an application under that section can not be made 
until a certificate has been granted under section 316. But 
section 316 provides that the certificate is to bear, not the 
date on which it is actually issued, but the date of the con- 
firmation of sale, and in our judgment the certificate must 
be deemed to have been’ granted on the date which it bears, 
just as a decree is deemed to have been passed not on the 
date on which it is signed, but on the date on which the 
judgment was pronounced. Weare of opinion that although 
the grant of a certificate is a necessary preliminary to an 
application under section 318, such application will be 


(1) [1879] L L. R., 3 Bom., 433. (2) [1892] I. L. R., 17 Bom., 228. 
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barred under article 178 of the second Schedule to the Limita- 
tion Act, if not made within three years of the date on which 
the certificate is granted, which we take to mean the date 
it bears, that is the date of the confirmation of sale. If the 
auction-purchaser delays for upwards of three years in 
asking for the certificate to which he is entitled he does so 
at his own risk. It has been held by this court, See Petition 
of Kishan Singh (*) that there is no limitation for an applica- 
tion for a sale certificate. If we take it that his right to apply 
under section 318 arises not from the date which the certifi- 
cate bears but from the date on which it happens to be 
issued, an auction-purchaser might come in with an applica- 
tion under section 318 twenty years after the date when 
title to the property vested in him. The view which we 
take now is supported by an unreported decision of our 
brother Richards in Execution Second Appeal No. 1401 of 
1907, decided on the 12th of this month. For the reasons 
given above we are of opinion that whatever other right the 
appellant may have to enforce his title to the property which 
he bought, the court below was correct in holding that his 
application under section 318 is barred. The result is that 
we dismiss the appeal with costs, including fees on the higher 
scale. 

Appeal dismissed. 

(3) [1883] W. N., 262, 
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CHEDA LAL AND ANOTHER 
VEFSUS 
GOBIND RAM * 
Will, construction of—Rupia—“ Money”—Presumption against 
partial intestacy. 


In the absence of explanatory context a word such as ‘money’ 
should be construed in its strict sense, but terms which in their strict 
and proper signification apply to a particular species of property 
may be held to embrace the general personal estate of a testator 
where the latter has shown a clear intention to make a complete 
disposition of his property. 

The Court always leans against so construinga will as to make 
a testator die partially intestate. Where therefore it appeared that 
a testator did not intend todie intestate as to any portion of his 
property and made certain dispositions with regard to “my money 
(rupia) and the money due to me under bonds which may be 
realised,” Ae/d, that he intended the word ‘money’ (rupia) should 
be synonymous with the words sura (heritage) and saidad (estate) 
which he had used in the earlier part of the will. Cadogan v. 
Palagi, L. R., 25 Ch. D., 154, referred to. 

FIRST APPEAL from thedecree of Shaikh Maula Baksh, 
Officiating Subordinate Judge, of Bareilly, decreeing the 
suit in part. 

Suit for recovery of moveable property. 

The Subordinate Judge, decreed it partially. 

Defendants appealed. 


The will, which was the subject of construction in this 
appeal, ran as follows:—“ I, Bhawani Prasad, son of Ganga 
Prasad, caste Agarwal, resident of Bareilly, Mohalla Sahuka- 
ra, do hereby declare that, as life is uncertain in this tem- 
porary world, especially in the case of an old man like my- 
self, who has attained the full measure of his allotted age, 
therefore, with a view of adjusting my monetary dealings, 
namely, the debts due to me under bonds and decrees, I 
make this arrangement and will:—So long as I live, I my- 
self will be the sole owner of the debts due to me, and I have 
and will have full power to recover and make arrangements 
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68 


CIVIL. 


1902, 
April, §. 


STANLEY, C. J. 
BuRKITT, J. 


CHEDA LAL 


GOBIND RAM. 


Stanley, C. J. 


A 


520 HIGH COURT. [A.L.J.R 


for the recovery of the debts. My nephews (brother’s sons) 
Ram Chandar and Dina Nath, sons of Gobind Ram, are se- 
parate from me, they have always been troubling me and 
there is an ill-feeling between them and me. Although, ac- 
cording to Hindu Law, they are entitled to inherit my estate 
after my death, yet owing to this ill-feeling and enmity 
between us, I do hereby exclude them from inheriting my 
estate for the above reasons, and I donot wish to give them 
a single shell from my property. Therefore my nephew 
(sisters son) Cheda Lal, son of Makund Ram, caste Bakkal, 
and Joti Prasad, son of Ganesh Prasad Brahmin, residents 
of Bareilly, Mohalla Sahukara, who are very fond of me and 
I am pleased with them, should, after my death have all my 
funeral ceremonies performed with my money and also with 
the money due to me under bonds which may be realised, 
and after my funeral ceremonies they should (also) have my 
barsi and chaubarst performed. If any money is left after 
having the above-mentioned ceremonies performed it may 
be laid out on some religious purpose or in building a 
thakurdwara (temple) by which my soul may be benefited 
and which is proper according to Hindu Law. But my 
nephews (brother’s sons) aforesaid, neither have nor shall 
have any right whatever in my before-mentioned property. 
I will have a right, during my life-time to modify this will. 
Hence I have executed this will that it may serve as evid- 
ence.” Here follow details of the property. 

R. Matcomson, for the appellants. 

Baldev Ram Dave, (for Sundar Lal), for the respondent. 

The judgment of the Court was delivered by 

STANLEY, C. J.—This suit was instituted by Gobind Ram, 
the surviving brother of one Bhawani Das, who died on the 
7th September, 1898, to recover from the defendants Cheda 
Lal and Joti Prasad certain moveable property which be- 
longed to Bhawani Das at his death. The defendants claim 
to be entitled to possession of the property in question under 
the provisions of a will alleged to have been executed by 
the deceased onthe gth of March, 1888. The plaintiff in 
his plaint alleged that this will was a fabricated will, and he 
claims the property as the surviving member of a joint 
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Hindu family consisting of Bhawani and himself. The 
learne.: Subordinate Judge found that the alleged will was 
a genuine will but he held that upon the construction of it 
the property in dispute did not pass to the defendants but 
was undisposed of. He also found that the plaintiff Gobind 
Ram and Bhawani were not members of a joint family but 
were separate. The will contains the following provisions: 
after a recital that his nephews Ram Chandar and Dina 
Nath, the sons of Gobind Ram, were separate from him, that 
they had always been troubling him and that there was an 
ill-feeling between them and him, and a recital that accord- 
ing to Hindu Law these nephews would inherit his estate 
after his death, the testator thereby excluded them from 
inheriting his estate and “did not wish to give them a single 
shell from his property.” The will then provides that the 
defendants, the testator’s nephew (sister’s son), Cheda Lal, 
and Joti Prasad, son of Ganesh Prasad, Brahmin who were 
fond of him and with whom he was pleased, should after his 
death have all his funeral ceremonies performed with “ my 
money and also with money due to me under bonds which 
may be realised, and afte: my funeral ceremonies they should 
also have my éarst and chaubarst performed.” Then fol- 
lows a direction that “if any money is left after the perform- 
ance of the above-mentioned ceremonies, it must be laid 
out on some religious purpose, or in building a ¢hakur- 
dwara (temple), by which the testator’s soul may be bene- 
fited and which was proper according to Hindu Law.” Then 
there is the following direction: “But my nephews afore- 
said (brother’s sons) neither have nor shall have any right 
whatever in my before-mentioned property,” which reiterates 
the determination of the testator to exclude these nephews 
from participating in his estate. Possession of all the move- 
able property of the deceased was made over by the Collec- 
tor to the defendants as the parties entitled to it under the 
will which was found amongst the testator’s papers. The 
plaintiff, though he alleged that the will was a fabricated 
document in the court below, before us on appeal does not 
dispute its validity, but he alleges that under the terms of 
the will only money in the restricted signification of the word 
passed to the defendants and he claims the rest of the 
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deceased’s property consisting of articles of silver and gold, 
brass and other metals, wearing apparel, etc, as his heir. 
The testator appears to have considered that the plaintiff's 
sons would inherit his property under Hindu law. He may 
have thought that his brother would predecease him. On 
the part of the defendants the contention is that the will 
was a disposition of the entire property of the deceased, and 
that they are the universal legatees of it upon the trusts 
mentioned in the document. There is no doubt that in the 
absence of explanatory context a word such as “money” 
should be construed in its strict sense, but terms which in 
their strict and proper signification apply to a particular 
species of property, as in this case rupta, have been held to 
embrace the general personal estate of a testator. The word 
“money,” the equivalent of rupia (rupees), is often used in a 
vague sense as denoting a man’s personal or moveable pro- 
perty and it has been so interpreted in several cases. This 
has been done in cases where a testator has shown a clear 
intention to make a complete disposition of his property 
an intention which could only be carried out by giving a 
wide interpretation to the word “money.” We have been 
referred to an authority which illustrates this, namely, the 
case of Cadogan v. Palagt (1). In that case, the testatrix 
who was possessed of cash, securities, Jease-holds, furniture 
and effects, by her will gave one half of the money of 
which she was possessed to her sister Honoria Frances 
Cadogan and directed that the remainder should be divided 
equally between certain other sisters and after them to 
their children. It was held that in construing a will no 
absolute technical meaning should be given to such a 
word as “money”; the meaning of which must depend 
upon the context, if any, which can explain it and upon 
such surrounding circumstances as the Court can take 
into consideration. It was, in determining the construc- 
tion, held in that case that the word money passed all 
the personal estate. Now if anything is clear in the will 
before us, it is that the testator did not intend to die in- 
testate as to any portion of his property. It is to be ob- 
served that the Court always leans against so construing 
(1) L-R, 25 Ch. D., 154. 
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a willas to make a testator die partially intestate. This 
is what we are asked to do in this case. In the opening 
words of the will the testator declares that he excludes his 
nephews (brother’s sons) from inheriting his “estate ”—the 
word which is translated “estate” is the word “#rka, te., 
‘what is left behind ’—and that he does not wish to give 
them a single shell from his “ property ”—the word used 
for property being /Jaidad, Then follows the direction in 
favour of the two defendants and in this the operative part of 
the will, he directs that they shall perform his funeral 
ceremonies, with his, the testator’s money and also with the 
money due to him under bonds etc. At the end of the will 
details of the bonds and decrees outstanding in his favour are 
given. Now it appears to us that when he used the words 
“my money” coupled with the words“ also money due to 
me” he meant by the words “ my money ” something outside 
and other than the bonds and decrees stated in the details 
contained in the will. . What was that money ? Undoubtedly 
as we have said he did not intend to Jie partially intestate, 
an ] it appears to us that when he uses the words “ my money” 
he intended that the word “ upra” (money) should be 
synonymous with the words turka and yatdad which he used 
in the earlier part of the will, and so disnose of by bi; will 
whatever he should leave behind him. In the last direc- 
tion in the will that his nephews should have no right what- 
ever in his property before mentioned, the testator empha- 
sises his determination to make a complete disposition. 
We cannot disregard the very clear intention of the 
testator to dispose of all his property which appears upon 
the face of this document. For this reason, we think that 
the learned Subordinate Judge was entirely in error in 
the construction which he placed upon the will and that 
the defendants are entitle to hold all the testator’s property 
upon the trusts and for the purposes declared by the 
will. Weare not asked to state whether the dispositions 
of the will in favour of religious purp2ses or for the building 
of a thakurdwara are valid or not. This is a matter which 
may have to be determined but with which we have nothing 
to do in the present appeal; all that we say is that having 
regard to the provisions of the will, the plaintif is not en- 
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titled to dispossess the defendants of the testator’s property. 
We, therefore, allow the appeal, set aside the decree of the 
Subordinate Judge, and dismiss the plaintiffs suit. As to 
costs, if the plaintiff had instituted his suit for the purpose 
of determining the true construction of the will, we should 
have been disposed to allow him his costs in both courts 
out of the estate, because no doubt upon the terms of his 
will there is a fair question for argument, but inasmuch 
as he impeached the will in the court below and alleged 
that it was a fabricated document we cannot see our way 
to allow him costsin the court below, but we shall allow 
him his costs of this appeal to be paid out of the estate. 
The defendants will be entitled to the costs of defending 
the suit in the court below, and also of this appeal out of 
the estate. 

Appeal allowed. 


JUMAI KANJAR 
VETSUS 
ABDUL KARIM KHAN.* 

Limttation Act (XV of 1877), schedule Il, article 179, clause 5—Decree— 
Execution—Apphication for execution—Code of Civil Procedure (Act 
XIV of 1882), section ag5—Notice— Date of the order, 

The date of issuing a notice under section 248 of the Civil Procedure 
Code is the date on which the court orders the issue of notice 
and not the date on which the notice is actually issued. The limit- 
ation therefore under article 179, clause 5, of the second schedule 
to the Limitation Act (XV of 1877) runs from the former date. 

EXECUTION SECOND APPEAL from a decree of S. Mahomad 
Ali Esq., District Judge of Mirzapore, confirming a decree of 
Behari Lal Merh Esq., Munsiff of Mirzapore. 

This was a decree-holder’s appeal. The application for 
execution which was the subject of controversy was dated 
the 24th January, 1907. It appears that the last application 
for execution was filed on the 15th January, 1904. On the 

* E, S, A. 1180 of 1907. 
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21st January, 1904, on this application notice under section 
248 of the Code of Civil Procedure was ordered to be issued. 
The notice was actually issued on the 25th January, 1904. 


The learned Munsiff dismissed the application as being 
barred by limitation, holding that time began to run from 
the date of making the order and not from the date of 
actually issuing the notice. The learned District Judge on 
appeal confirmed the decree of the first court. 

Decree-holder appealed. : 

Iswar Saran (with him Madan Mohan Malaviya), for the 
appellant, contended that the words ‘the date of issuing 
notice’ under section 248 Civil Procedure Code, in Art. 179 
clause 5, Limitation Act, meant the date of actually issuing 
the notice and not the date on which the order to issue the 
notice was made. He pointed out that the rulings of the 
Allahabad High Court were against his contention. 


Udit Narain v. Rampartap Singh, [1881] A. W. N., First Edition 
p. 147 and 2nd Edition p. 120. 


Baldeo and another vy. B. Harrison, (1890) A. W. N., p. 244. 
He admitted that these two rulings were against him. But 
he submitted that the Calcutta and Madras High Courts were 
in his favour. He referred to:— 

Kadaressur Sen Bahor v. Mohim Chandra Chakrawarti, [1902] 
6 C. W. N., 656. 

Ratan Chand Oswal v, Deb Nath Barua, [1906] 10 C.W.N., 303. 


Cheruvath Thalangal Bapu v, Nerath Thalangan Kanaran, 
[1906] I. L. R., 30 Mad., 30. 


He referred to :— 


Hari Ganesh and another v. Yamiunabat, [1897] 1. L. R., 23 
Bom., 35- 


Damodar Shalig Ram v. Sonaji, [1903] I. L. R., 27 Bom., 622. 
Govind valad Dhond Patil v. Dada valad Udaji Patil, [1906] 
I. L. R., 28 Bom., 416. . 
Jacob Simeon, (for the respondent) mentioned 


Dhonkal Singh v. Phakkar Singh, [1893] I. L. R, 15 AlL, 84. 


Iswar Saran further submitted that the language used 
in the article in question led one to the conclusion that the 
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Legislature meant the date of the actual issuing of the notice. 
He referred to Articles 160 A. 162, 173 as supporting his 
interpretation. 


` Jacob Simeon, for the respondent was not heard. 
The judgment of the Court was delivered by 


AIKMAN, J.—This is a decree-holder’s appeal. The courts 
below have held that the present application to execute is 
barred by limitation. The application to execute was pre- 
sented on the 24th of January, 1907. The last preceeding 
application was made on the 15th of January, 1g04. On the 
21st of January, 1904, the court passed an order that notice 
should issue to the judgment-debtor under section 248 of 
the Code of Civil Procedure. The notice was actually issued 
on the 25th January, 1904. Article 179 of Sch. II of the 
Limitation Act allows three years from “the date of issuing 
notice under the Code of Civil Procedure, section 248.” If 
the date of issuing notice be taken to be the date on which 
it is actually issued, the application is within time. But if 
it be taken to be the date on which the court passed an 
order for issue of notice under section 248, the application 
is too late” There is a great conflict of opinion in the 
different High Courts as to the meaning of the words quoted 
above. In this conflict we are bound to follow the rulings 
of our own court, and the learned Vakil for the appellant 
admits that those rulings are against him. We accordingly 
hold that this appeal must fail, and we dismiss it with costs, 
including fees on the higher scale. 


LS. Appeal dismissed, 
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BITHAL DAS AND OTHERS 
VERSUS 


JAMNA PRASAD AND OTHERS.* 


Code of Civil Procedure (Act XIV of 1882), sections 244, 285—Ex parte | 


decree—Money realised by decree-holder— Decree set aside—Decrelal 
amouni reduced— Refund. 

B obtained an e2 parte decree against J for 19041 and realised the 
amount. The decree was set aside and the decretal amount was 
reduced by about Rs 1,800. The judgment-debtor applied for re- 
fund ofthat amount /fe/d, that the remedy of the judgment-debtor 
to realise that amount was both by a suit and an application and he 
could avail himself of any of the tworemedies Collector of Meerut 
v. Kalka Prasad, 1. L. R., 28 All, 665, Sham Sundar v Katsar- 
gamant, I. L. R., 29 All, 143, apphed. Shaman Pershad xv. Hurro 
Pérshad, 10 M. I. A., 203, referred to 

When an er parte decree is set aside the parties are relegated to 
the position they were in before the decree was passed. Where 
before the passing of the decree there was an injunction against the 
defendant from realising certain money from court the injunction was 
revived when the decree was set aside. 

APPEAL against the order of Babu Sheo Prasad, Subordi- 


nate Judge of Agra. 

Application for refund of money. 

The facts appear from the judgment. 

Sarat Chandra Chaudhri (for J. N. Chaudri), for the 
appellants. 

Sital Prasad Ghosh, for the respondents. 


The judgment of the Court was delivered by 


BANERJI, J— The facts out of which this appeal arises are 
these. On the 7th of October, 1901, an ex parte decree, on a 
mortgage, was passed in favour of the appellants. Before, 
however, the decree was made, the appellants had obtained 
an injunction under section 492 of the Code of Civil Proce- 
dure restraining the respondents from realizing certain money 
deposited in court to their credit. After the passing of 
the er parte decree the appellants withdrew from court 

*E. F. A. No. 45 of 1908 
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Rs. 19,041 out of the sum mentioned above in satisfaction of 
their decree. The decree, however, was set aside on an appli- 
cation made by the respondents under section 108 of the 
Code of Civil Procedure on the gth July, 1904. The suit was 
retried and on the 17th of September, 1904, the court of 
first instance made a decree in favour of the plaintiffs for 
Rs. 17,711-7-0. This decree was affirmed by the High Court 
on the 18th December, 1906. On the 17th of September, 1907, 
the respondents made an application to the court for refund 
to them of Rs. 1,804 being the difference between the amount, 
realized by the decree-holders and the amount subsequently 
decreed by the court, together with interest and costs. 


The court below has granted the application. Hence this 


appeal. 

Two contentions have been urged before us ;—(1) that the 
remedy of the respondents was a suit and not an application 
and (2) that the application is time barred. 


As regards the first point we think that the respondents 
were competent to make an application for the refund of 
the money. The decree originally passed was superseded by 
the subsequent decree made in 1904. As observed by their 
Lordships of the Privy Council in Shaman Pershad Roy 
Chowdhry v. Hurro Pershad Chowdhry, (1) “If it has been 
so reversed or superseded, the money recovered under it 
ought certainly to be refunded and, as their Lordships con- 
ceive, is recoverable either by a summary process or by a new 
suit or action.” The respondents were therefore entitled to 
apply for a refund of the money and were not bound to bring 
a separate suit, That they are entitled to the money can 
admit of no doubt and the only question is as to the form 
of the remedy to which they must resort for obtaining relief. 
The principle of the rulings of this court in the cases, 
Collector of Meerut v. Kalka Prasad (7), and Shiam Sundar 
Lal v. Katsareamant Begam (8) applies to this case. 


As to the question of limitation, the respondents did not 
become entitled to the money until the decree of the 17th of 
September, 1904, was passed. It is true that on the er parte 

(1) 10 M. I. A, 203. 
(2) [1906] I. L. R., 28 All, 665. (3) [1906] I. L. R., 29 Ally 143. 
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decree passed on the 7th of October, 901, being set 
aside, they might -have applied to the court to direct the 
appellants to refund the sum of Rs. 19041, which they 
had withdrawn from the court in pursuance of that decree, 
but as an injunction had been issued restraining them 
from withdrawing the money until the final deci- 
sion of the suit they could not apply for payment of the 
amount to them either by the court or by the appellants. 
This distinguishes the present case from the case of, Harish 
Chandra Shaha v. Chandra Mohan Das (t+) Upon the 
ex parte decree being set aside, the parties were relegated to 
the position in which they were before the decree was made. 
Therefore the injunction, which had been issued to the res- 
pondents under section 492 revive! and remained in full 
force, and the respondents could not have asked for payment 
of the money. As we have said above, it was only when the 
suit was finally decided and the cecree was made for a small- 
er sum than that which the appellants had taken from the 
court that the respondents’ right to a refund accrued. As 
their application for refund was made within three years -of 
that date, the application is not time barred. We dismiss the 
appeal with costs, including fees on the higher scale. 

Appeal dismissed. 

(4) [1900] I. L. R., 28 Cal, 113, 





CHARNA AND OTHERS 
VErSUS 


BANS LAL AND OTHERS.* 


Lessor and lessee—Contract of lease—Suit for specific performance—Suit 
for possession of 1mmoveable property—Limitation Act (XV of 1877), 
arts. 113, L44, sth TT. 

Where the lessors contracted to give possession to the lessees 
but did not do so, and the lessees brought a suit for possession, 
more than three years afterwards, Ae/d, that the suit was one for 
the specific performance of the contract and was governed by 
article 113, and not article 144, schedule II, Limitation Act and 
the suit was barred by time. 
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APPEAL from an order of Babu Daya Nath, Subordinate 
Judge of Farrukhabac, reversing the decree of Munsiff of 
Kanauj. 

Suit for possession of a plot of agricultural land under a 
lease with effect from 1308 Fasli. 

The defendant executed a lease of agricultural land for 
5 years in favour of the plaintiffs but did not give them 
possession. More than three years after the lease the plain- 
tiffs brought this suit for possession. The court of first 
instance dismissed the suit as time barred but the lower 
appellate court reversed the decree and remanded the case 
for trial on the merits. 

Defendants appealed. 

Sarat Chandra Chaudhri (for S. C. Banerji), for the appel- 
lants, submitted that the suit was virtually one for specific per- 
formance of the contract tò lease. The plaintiffs never obtained 
possession and their right to possession sprang under the lease. 
Three years having elapsed from thedate when they became 
entitled to enforce the contract, the suit was barred under art. 
113, sch. II, Limitation Act. He relied on 

Muhiuddin Ahmad Khan v. Majlis Rat, [1884] 1. L. R., 6 AIL, 231. 

Gulzart Lal, for the respondents, contended that the suit 
was governed by article, 144, sch. II, Limitation Act. The 
suit was one for possession against a trespasser. The case 
cited by the other side was distinguishable. The contract 
was an executed one and nothing remained to be done to 
perfect the title 

Sarat Chandra Chaudhri, in reply, submitted that to 
apply article 144 would lead to a grave anomaly, for 
if after getting possession the plaintiffs hal been ousted, 
and then they had brought a suit to recover possession, thy 
would have only six months, the land being an agricultural 
hol ling; whereas if they never got possession and came to 
the Civil Court, they would have 12 years. The lease was the 
plaintiffs’ title, and they must bring a suit within the statu- 
tory period if they sought to enforce that title 


The judgment of the Court was delivered by 

AIKMAN, J.—The plaintiff respondents came into court on 
the allegation that certain of the respondents had given them 
a lease of a particular field with effect from 1308 Fasli, and 
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that those defendants had not given the plaintiff possession 
under the lease. It appears from the pleadings that the land- 
holders let the field which they had undertaken to give to 
the plaintiffs to the other defendants who are in possession. 
The court of first instance dismissed the suit as barred by 
limitation. On appeal the learned Subordinate Judge held 
that the suit was within time and remanded the case for 
decision on the merits. Against that order the present appeal 
has been preferred. In our opinion, the decision of the court 
of first instance was right. The land-holders contracted to 
give plaintiff possession of a certain field. Instead of doing 
so they gave possession of the field to other tenants. The 
plaintiffs wanted for five years and then brought the suit out 
of which this appeal arises. It appears to us that, as held by 
the first court the suit was one for specific performance of 
contract and falls within article 113 and not article 144 of the 
second schedule of the Limitation Act. We allow the anneal, 
and setting aside the order of the court below, restore the 
decree of the court of first instance. The appellants will 
have their costs here and in court below. 


SG. C: Appeal decreed. 


IN THE MATTER OF TILE PETITION OF 
MAHADEO PRASAD. 


Court Fees Act (Act VIL of 1870), section 7 (e) Cl. IX p. Sch. I Art I 
applies to appeals in mortgage sutts—Court-fee payable on subject- 
matter tn dispute in appeal. 

Held, that the Court-fee in an appeal arising out ofa suit for 
foreclosure 1s payable on the subject-matter in dispute in appeal 
and not on the principal money secured by the mortgage. Nepal 
Rat v. Debi Prasad, 1. L. R, 27 All, 447, and Reference under 
Court Fees Act, 1. L. R., 29 Mad., 367, followed. 

Reference by the Taxing Officer un.er section 5 of the 

Court Fees Act to the Taxing Judge. 


A first appeal having been presented to the Stamp Re- 
porter, he submitted the following report ;— 


CIVIL. 


ONE ee 


1908. 


t 


CHARNA 


LAA 
BANS LAL 


Aerma ranen 


Aikman, J. 


CIVIL. 


1908. 
June ©. 





AIKMAN, J. 


CIV, 

1908. 
IN THE MATTER 
OF THE PETITION 


OF MAHADEO 
PRASAD. 


532 HIGH COURT. [A.L.J R. 


“ This appeal has arisen out of a suit for foreclosure, The 
principal money expressed to be secured by the instrument 
of .mortgage was Rs. 6,000. The defendant pleaded inrer 
alia that the mortgage debt had been paid off from the 
usufruct of the property and that only 4 annas and not five 
annas 4 pie share had been mortgaged. 


Upon the trial of the suit the lower court passed a decree 
for fureclosure in plaintiffs favour subject to defendant’s 
right of redemption on payment of Rs. 8,664 within six 
months from the date of the decree, and failing that the 
entire property mortgaged; namely, 5 annas 4 pie was to 
be foreclosed and the defendant’s right of redemption ex- 
tinguished. 

The defendant appeals to this Hon’ble Court and has 
paid Court-fees on the principal mortgage money. 

Having regard to the rulings of Nepal Rat v, Debi 
Prasad (W. N., 1905 p. 40), Reference under Court Fees 
Act, 1870, (I. L. R., 29 Mad., p. 367) and to the grounds 
raised in the memo. of appeal, it appears that the value 
of the subject-matter in dispute in appeal for the purposes 
of the Court-fees, is Rs. 8,664, the amount found to be pay- 
able under the mortgage in dispute, and Rs. 323, costs, total 
Rs. 8987. As to costs, a distinct ground having been taken 
in the memo. of appeal, an additional Court-fee is payable 
thereon (Vide W. N., 1901 p. 21). This being so, a fee of 
Rs. 435 is payable. Rs. 315 having been paid, there is there- 
fore a deficiency of Rs. 120 to be made good by the defend- 
ant appellant for this Court. 

The report having come before BANER]JI, J, as a Judge 
receiving applications, he made the following order :— 

“Mr. Surendra Nath Sen objects to the office report. 
Lay before the Taxing Officer.” 

The Taxing Officer on the 3rd of May 1908 made the 
following reference to the Taxing Judge :— 

“I have the honour to refer for decision under provisions 
of section 5 of the Court Fees Act the following question. 

The plaintiffs sued for foreclosure. The court of first in- 
stance gave him a decree subject to the defendant’s right to 
redeem on the payment of Rs. 8987 within 6 months. 
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This sum of Rs. 8987 is made up of Rs. 6,000, the original 
sum secured, Rs. 2,664 interest, and Rs. 323 costs. 


The defendant mortgagor appeals. His plea in appeal as 
in the court of first instance is that the sum secured has 
been satisfied out of the usufruct. He stamps his appeal 
under Court Fees Act section 7 (1X) with reference to Rs. 6,000 
the amount secured by the mortgage. The office report that 
the appeal should be stamped ad valorem on Rs. 8,987 accord- 
ing to Article L of the first Schedule to the same Act. Four 
Rulings have been cited. One of these which was delivered 
by the present Chief Justice is reported in W. N. 1905 at 
page 40. 

This ruling was agreed with by a Divisional Bench of 
the Madras High Court in case reported in I. L. R. Madras 
XXIX at page 368. In the Allahabad case, the plaintiff had 
sued for redemption. They obtained a decree subject to the 
payment of Rs. 1,555-14-0. They considered that they were 
eutitled to redemption on the payment of the sum smaller by 
Rs. 288-11-0 than Rs. 1,555-14-0. It was held that the 
appeal should be stamped ad valorem on Rs. 288-1 1-0. 


In the case for decision now the defendants prayer in appeal 
is that they are entitled to redeem without making any pay- 
ment, that is to say, they are entitled to redemption on the 
payment of a sum less by Rs. 8,987 than the sum decreed by 
the court of first instance. On the principle laid down in the 
above ruling I think the report of the office is correct. 


Two rulings have been quoted by the learned Counsel, 
for the appellants. One is a case decided by Sir John Edge, 
reported in I. L. R, All, XIII at page 94. The ruling in 
this case has been dissented from in the two cases quoted 
above. But as far as the present matter goes, I do not think 
that it is opposed to the view of the office. Sir John Edge 
limited his ruling to appeals in which it was impossible to 
value the subject-matter, e. g., an appeal asking for redemp- 
tion subject to the payment of an unknown amount. In the 
present appeal, the right to redeem is not contested, and the 
amount the appellant seeks to avoid paying ts a definite sum. 
The remarks in the last paragraph of the judgment appear 
to me to deal with a case like the present, and to fully sup- 
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port, the view that the appellant should be required to pay 
on Rs, 8,987. 

The second ruling referred toon behalf of the appellant 
is reported in I. L, R, 10 Bombay at page 41. 


I see however from the report of the Taxing officer in 
that case that the appeals there in question “re-opened the 
whole question of mortgage.” 

This the present appeal does not do. Therefore I do not 
think it applied to the present case.” 


The following order was passed by 


AIKMAN, J.—I agree with the judgment of learned Chief 
Justice in Mekal Rai v. Debi Prasad, (*) which is against the 
appellant’s contention. In my opinion, the view expressed by 
the Taxing officer is right. 

(1) [1905] A. W. N., 40. 


ndeso eea 


GHULAM SABIR 
VErsus 


NARAIN PRASAD.* 
Court Fees Act (Act VII of 1870), section 7—Court-fee—Sutt for posses- 
sion under lease—whether tt ts a suit for specific performance. 


A suit for possession by the lessee of land compnised ina lease 
is not a suit for specific performance of the contract of lease, and 
the Court-fee payable on the plaint is the same asin a suit for 
possession. But the memorandum of appeal must be stamped 
according to the value of the relief asked for, which may be the 
lease money. 

Reference under section 5 of the Court Fees Act, VII of 
1870. 

The plaintiff in this case brought a suit for possession of 
a grant in villages Firozpur alias Bagawala and Nokra under 
a lease dated the 22nd of September, 1904,bearing an annual 
rent of Rs. 4,522, and for recovery of Rs. 3,000 as damages, 
The total valuation of the claim was laid at Rs. 7,522. He 
paid a court-fee of Rs. 385 on the plaint. 


* Stamp Reference in F. A. No. 186 of 1907. 


4 
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The court of first instance dismissed the plaintiffs claim, 
and he has appealed to this Hon’ble Court and paid Rs, 385 
as court-fees. 

I beg to submit that the suit not being a suit governed 
either by Sec. 7 Cl: X(c) or Cl: X; fulls under section 7 Cls 
V and (8) of Act VII of 1870, and the court-fee payable on 
the petition of plaint and the memo. of appeal should therefore 
be calculated on five times the Government revenue and the 
amount of damages claimed. The Government revenue 
assessed thereon is nowhere to be found on the record, the 
learned Counsel for the plaintiff appellant may be asked to 
furnish the same ? 


The counsel for the appellant having objected the stamp 
reporter made the following report. The learned counsel for 
the appellant has objected to the correctness of the office 
report and I therefore refer the case under section 5 of Act 
VII of 1870 for decision of the Taxing Officer. 


In reply to the objection I beg to submit that section 7 
paragraph X cl: (e) has no application to the present case 
inasmuch as itis not a case for specific performance ofa 
contract but is in fact a suit for enforcement of a right flowing 
from an executed contract. The expression “specific per- 
formance” as applied to suits of that nature presupposes an 
executory as distinct from an executed agreement. In this 
connection, I rely upon a dictum of Lord Selborne, Lord 
Chancellor in the case of Wolverhampton and Walsall Railway 
Co. versus London and North-Western Railway Co. (L. R, 
16 Eq, p. 433). At page 439 of the Report, nine lines from 
the top, his Lordship is reported to have observed :—“ The 
common expression, ‘specific performance’ as applied to 
“suits known by that name, presupposes an executory as 
distinct from an executed agreement, something remaining 
to be done, such as the execution of a deed or a conveyance, 
in order to put the parties in the position relative to each 
other in which by the preliminary agreement they were 


intended to be placed”, It isa matter of every day occurrence 


that the suits for possession as mortgagee based upon a mort- 
gage-deed are treated as ordinary suits for possession falling 
under section 7 para V of Act VII of 1870, Ex Aypothest the 
suits for possession as lessee could also fall under the same 
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clause. Ifthe contention of the learned Counsel, for the 
appellant be correct, then I cannot help submitting that 
almost every case arising out of a contract will be a suit for 
specific performance and there will hardly be any case to 
which the provisions of Court Fees Act other than those of 
clause X governing the several classes of cases based on 
contracts will be applicable. 


The counsel for the appellant objected to the report on 
the ground that he did not find any thing in the Specific 
Relief Act which limited the application of the Act to execu- 
tory contracts. 


The following reference was thereupon made by the Tax- 
ing officer. 


The point at issue in this reference is whether a suit to 
obtain possession on a lease should for the purposes of court- 
fee be treated as a suit of the nature referred to in section 7. 
X. c. or as a suit for possession for which the fee is prescribed 
by section 7. V. of the Court Fees Act. The learned counsel, 
for the appellant admits that according to English Law as 
laid down in the judgment of Lord Selborne quoted by the 
Stamp Reporter, the suit would not be stamped as a suit for 
specific performance of a contract of lease, but he states that 
he does not find anything in the specific Relief Act which 
limits the application of the act to executory contracts, 


I do not think that this contention is relevant to the 
matter at issue. The argument of the office is not as to the 
extent of the application of the Specific Relief Act but merely 
as to whether the words “specific performance of a contract” 
in section 7 X. c. of the Court fees Act refer to a suit for 
specific relief on an executed contract, as well as to a suit on 
an executory agreement forthe execution of a formal con- 
tract. If they do then suits of these two classes must be 
stamped in the same manner. The result would be that...... 
to take the case of a contract of sale (section 7. X. c.) a suit 
onan executory agreement for execution ofa sale-deed would 
have to be stamped in the same manner as a suit to obtain 
possession under an executed deed of sale. I would submit 
that in the first place, it is difficult to believe that both these 
classes of cases are referred by the same words and that in 
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the second place it is highly improbable that the Legislature 
intended suits of such widely different nature to be stamped 
on the same principles, 


I have been unable to ftnd any authorities bearing on the 
question of the court-fee to be paid on suits of this nature, 
but in several cases questions have arisen as to what article of 
the Limitation Act is applicable. These seem to me to 
support the view set forth by the office. The first case I would 
refer to is an Oudh case, reported in O. C. X page 218. In 
the judgment in that case at page 222 Mr Chamier quotes as 
applying to India the very remarks by Lord Selborne, which 
the learned counsel, for the appellant admits as showing the 
law in England to be contrary to the view he sets forth. 
A few lines above the quotation from Lord Selborne, Mr. 
Chamier draws attention to the distinction pointed out by Sir 
E. Fry between a suit for specific relief on executed contracts, 
and suits for specific performance of executory contracts”. 


Later on in the judgment, a ruling of the Privy Council 
and several rulings of Indian High Courts are referred to, and 
it is pointed out that these rulings adhere to the distinction 
laid down in English law, and in interpreting the words “speci- 
fic performance of a contract” used in article 113 Schedule [I 
of the Limitation Act limit them to suits on executory agree- 
ments, with the results that while the period of limitation for 


suits of this nature is only 3 years, the period of limitation for ` 


suits for possession in virtue of a title conferred by an executed 
contract is held to exten under articles 136 or 144 (as the 
case may be) to 12 years. 

I would submit that this suit being of the latter nature is 
not governed by article 113 Schedule II of the Limitation Act, 


Therfore as faras this Act is concerned the wor ls “specific 
performance of a contract do not apply to it? From this I 
would argue in default of any indication the other way that 
the same words when used in the Court Fees Act do not 
apply to it. 

In connection with the High Court rulings referred to 
above I would particularly draw attention to the one reported 
in XXIII Allahabad at page 285. At the 6th line of page 
288 in the report of the judgment, it is specifically held that 
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“a suit based on a sale-deed is not a suit for specific perform- 
ance of the contract of sale.” 

“Lastly on reading through the lease in question in the 
present appeal, I find nowhere any covenant to put the lessee 
in possession. Therefore I think that the present appeal must 
be considered as being one for possession and stamped with 
reference to the subject-matter. 


There iş one further point to which I wish to draw atten- 
tion and that is that in a case reporte] in W. N. 1905 p. 40, 
it was held that section 7, IX of the Court Fees Act does 
not apply to appeals. This question has not been raised by 
either side. But if by parity of reasoning a similar view is 
taken of section 7, X, of the Act, then none of the foregoing 
matters need be decided, and the appeal must be stamped 
ad valor.im according to article I Schedule I of the Act.” 


AE. Ryves, for appellant objected to the report on the 
ground that the claim fell within the provisions of section 7, 
clause X (c) of the Court Fees Act. 


Satish Chandra Banerji, for the appellant then referred 
to F. A. F.O. No. 37 of 1907, decided by AIKMAN and 
KARAMAT HUSAIN, ]J., on the 3rd of March, 1908. 

The following order was passed by 


AIKMAN, J.—-The unreported case cited by the learned ad- 
vocate in his note of 6th instant is in his favour, but though I 
was a party to the decision, I now see reason to doubt its cor- 
rectness, and it is opposed to the rulings cited in support of the 
opposite view. I therefore hold that the suit is not one for 
specific performance. But I cannot agree with the office in 
thinking that the appeal must be stamped as if it claimed the 
property itself instea | of only lease-hold rights. The opinion 
of the office would be correct according to the Court Fees Act, 
if it were a plaint. But, having regard to the ruling in Nepal 
Rat v. Debi Prasad, (1) I think the memorandum of appeal 
must be stamped according to value of the relief asked for. 
As the lease was for 7 years only I think its value may be 
taken to be equivalent to the lease money set forth in the 
plaint. . I therefore decide that the memorandum of appeal 
is properly stamped. 

(1) [1905] A. W. N., 40. 
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BUDH SINGH 
VETSUS 


GOPAL RAI AND OTHERS.* 


Pre-emptton—Wajib-ul-arz, construction of—Custom or contract— 
Partition— Cosharer. 


Where a wajib-ul-arg opened with a declaration that the zamin- 
dars and khewatdars, agreed that up to the term of settlement and 
in future to the termination of the next settlement they should 
abide by the following conditions and act upon them, and one of 
the conditions related to pre-e.nption, Ae/d that the record was one 
of contract and not custom. 


Where a wajib-ul-arg recognised a nght of pre-emption in favour 
of cosharers descended from a common ancestor, and by 1eason of 
a subsequent partition, the pre-emptor, though descended from the 
same stock as the vendor, had ceased to hold any share in the 
mahal, portion of which was the subject of sale, senrb/e if the right 
recorded was one existing by custom, the plaintiff would be entitled 
to pre-empt. 

APPEAL against the decree of Babu Girdhari Lal, Officiat- 
ing Subordinate Judge of Saharanpur. 

Suit for pre-emption. 

Question of construction of two wajzd-ul-arges, 

The material provisions of the waztb-ul-arg of 1867 ran 
thus : 

“ Wayth-ul-are i. e., dastur deht of mauza Gumti,” pargana 
Sultanpur, tahsil Nakur, District Saharanpur. 

We Narain Das Mahajan, resident of Chilkana, lambar- 
dar, Gulab Khan, Nasib Khan, Karim Bakhsh, Must. Miran 
wife of Kallu, Shadi, Jasamo, Tajja, Munira, Dhumi and 
Masite, caste Rajput, and Fakira, sect Afghan, residents of 
mauza Gumti, khewatdars of the aforesaid village, do declare 
as follows :-— 

At the recent settlement of this village for 30 years zz, 


from July 1269 F. up to June 1297 F. a uniform annual 
Jama of Rs. 564 was fixed by the Government. We, the 
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zamindars, agree that up to the term of the settlement 

and in future to the termination of the next settlement we 

shall abide by the following conditions and act upon them:— 
kod * * * * 


Section 6.—Of the transfer of property by sale or mort- 


gage. 
Every co-sharer has power to transfer his share. If any 
co-sharer wishes to transfer his share, he can do so, first to his 
own brother, and, in case of refusal by him, all his co-sharers, 
descended from a common ancestor, have aright to it. If 
any dispute arises as regards the price, the price shall be deter- 
mined in the presence of the presiding judge by appointment 
of the arbitrators. If none (of them) will take it for the price 
fixed by the arbitrators, then he can transfer it to a stranger. 


The rule relating to sale also applies to mortgage.” 
* * we * cl 


The wajtb-ul-ars for 1297 Fasli did not contain any speci- 
fic provisions regarding the above matter, but, after providing 
for various other matters, said, “for the remaining village 
customs see the waztbu/arz prepared in 1867.” 

The plaintiff was uncle of vendor the defendant, but there 
was a perfect partition which came into effect on July 1, 
1905, and the plaintiff then ceased to be a shareholder in the 
vendor's mahal. The vendees were strangers. The Sub- 
ordinate Judge held that the wayzd-x/-arz was evidence of a 
pre-existing custom, but by reason ofthe partition the plain- 
tiff ceased to be a yaddi co-sharer and could not pre-empt. 
He dismissed the suit. 


Plaintiff appealed. 
S. Abdul Raoof, for the appellant, contended that the parti- 
tion did not affect the plaintiffs right, and relied upon 
Auseri Lal v. Ram Bhajan, [1905] 1. L. R, 27 All, 602. 
Jankt x, Ram Partap Singh, |1905] 1. L. R., 28 AlL, 286. 
S. C. Banerji, for the respondents, contended that the 
earlier wayrb-ud-are recorded only a contract, which had come 
to an end with the settlement. 


Joti Prasad v. Badri Das, S. A. 1109 of 1905, decided on February 
27, 1908, 5 A. L. J., 100. 
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Tota v. Sheonarain, F. A. F. O., 135 of 1898, decided by KNOX, and 
AIKMAN, JJ., on June 15, 1899. 


On the effect of partition he cited 
Dalganjan v. Kalka, [1899] I. L. R., 22 All., 1, 28, 31, 32, F. B. 
Gobind Ram v. Mashi-ulla, [1907] I. L. R., 29 AlL, 295. 

S. A. Raoof, in reply, referred to 
Baldeo Sahat v. Nagai Ahir, [1906] 27 A. W. N., 17. 

The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit to 
enforce a claim for pre-emption. The property which is 
the subject of the sale lies in a mahal of the village Gumti 
in parganah Sultanpur, in the Saharanpur district, which 
village was partitioned in the year 1905. The plaintiff re- 
lies upon the waytb-«/-arz of the village prepared in the 
year 1867 and upon an alleged adoption of the provisions 
of that waytb-ul-arg in the later qwazzb-ul-ars of 1890. The 
question before us appears to depend upon the fact whether 
or not the wayib-iel-ars of 1867 is a record of right of pre- 
emption existing by custom. If it be such a record we are 
disposed to think upon the “authorities that that right still 
continues to exist in the village. If, on the other hand, 
it is a record of right existing by contract then that right 
came to an end atthe expiration of the settlement, and if it 
did come to an end at the expiration of the settlement, 
the language of the later wayzd-ul-ars of 1890 would not per- 
petuate it.- In the wajtb-ul-are of 1867 the names of the 
residents of the village, who are described as the Akewat- 
dars are mentioned, and they purport to declare that “they 
agree that up to the term of the settlement and in future 
to the termination of the next settlement they will abide 
by the following terms and act upon them.” Then follows 
a number of provisions and amongst others the following 
provisions as to pre-emption. “ If any co-sharer wishes to 
transfer his share, he can do so, first, to his own brother; and 
in case of refusal by him, all his co-sharers, descended from 
a common ancestor, have a right to it.” Now the pre-emp- 
tor Budh Singh is a paternal uncle of the vendor, and is also 
aco-sharer in the village, but he is not a co-sharer in the 
mahal, portion of which is the subject of the sale. If how- 
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1902. a right existing by custom, then it would appear to us that _ 
poco, E pre-emptor plaintiff appellant is entitled to pre emptis 
v. notwithstanding the fact that he has no share in the makal, 
GOPAL RAI 


R portion of which is the subject of the sale. In the later 
Stanley, C.J.  Wajib-ul-arz of 1890, a number of matters are referred to but 
no mention is made of any custom of pre-emption whatever, 
but the following words are to be found in it:—“ For the 
remaining village customs see the wayzb-ul-arg prepared in 
1867.” The plaintiff relies upon this language and asks 
us to hold that it imports, into this waztb-ul-arz the provision 
as regards pre-emption set forth in the wajib-ul-arg of 1867. 
It would not be unreasonable to hold that the parties in- 
tended by this language to incorporate the provisions of the 
earlier waz7tb-ul-ars as regards the custom set forth in that 
document. But if the right of pre-emption created by it was 
one arising from contract and not existing by custom, it is 
obvious that that right would not be perpetuated by the 
incorporation in the later wayté-ul-ara of the customs existing 
in the village. The right was not a right existing by custom 
but a right arising from contract. Now the question as to 
whether or not the wayz6-ut-arz of 1867 is a record of a custom 
or the record of a contract is one of very great difficulty. A 
strong argument may be based upon the language used in 
support of the view that it is a record of custom Weare, 
however, not disposed to set aside the decree of the court 
below unless we are clearly satisfied that itis erroneous. We 
do not agree with the learned Subordinate Judge in the reasons 
given by him for his decision, but after giving the best 
consideration we can, to the language of the wajth-ul-arz of 
1867, we are unable to hold that it is a record of custom. 
This being so, the appeal fails and is dismissed with costs, 
including fees in this Court on the higher scale. 


S.C.C. Appeal dismissed. 


ow 
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NIJABAT ALI 
VET SHS 
WAZIR ALL* 


Mahomedan Law—Shia School—Succession—Maternal uncle—father's 
cousin—preference between. 


According to the Shia School of Mahomedan Law a cousin of the 

. deceased’s father has no right of inheritance if a maternal uncle of 

the deceased exists, the general rule being that one who is related 

to the deceased in a near degree excludes the one who is more 

remote. 

SECOND APPEAL against the decree of L. M. Stubbs 

Esq., District Judge of Saharanpur, confirming a decree of 
Babu Nihala Chandra, Subordinate Judge. 


Suit for possession of property. 

The facts appear from the judgment. 

The courts below decreed the suit. 

Defendant appealed. . 

Muhammad Raoof (for Abdul Majid), for the appellant. 


Ishag Khan (with him Ghulam Mujtaba), for the respond- 
ent. 


The following judgment was delivered by 


BANERJI, J—This appeal arises in a suit relating to the 
estate of one Wali Muhammad, who died leaving him surviv- 
ing the plaintiff, who is his maternal uncle. The defendant 
alleges himself to be the grandson of the brother of the great- 
grand-father of Wali Muhammad and asserted in the Court 
below that he was entitled to the estate of Wali Muhammad 
in preference to the plaintiff, the maternal uncle, on the ground 
that the deceased was a Sunni. It has been found that Wali 
Muhammad was a Shia and the claim of the plaintiff has been 
decreed by the courts below. It is urged in this appeal that 
even if Wali Muhammad was a Shia the appellant Nijabat 
Ali is entitled to a share in the inheritance. The question, 
therefore, is whether the maternal uncle of a deceased Shia 

* S. A. 1160 of 1906. 
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excludes from inheritance the grandson of his great grand- 


_ father’s brother. This question arises on the assumption that 


the relationship between the deceased and Nijabat Ali is what 
he alleges it to be, although it is denied on behalf of the plain- 
tiff that any such relationship exists. Even if Nijabat Ali 
bears to Wali Muhammad the alleged relationship, it appears 
from the authorities of Mahomedan law relating to the Shia 
school that the plaintiff, who is the materna] uncle, would. 
exclude him from inheritance. The general rule is that one ` 
who is related to the deceased in a near degree excludes one 
who is more remote. It is clear that a maternal uncle is 
nearer in degree to the father’s cousin in the third degree. 
According to the Shia school uncles, paternal or maternal, 
exclude paternal or maternal uncles of the father, and neces- 
sarily the sons of the paternal uncles of the father—See Baillie’s 


Imamia, p.271. The maternal uncle is a consanguineous heir 


of the third class, and when he stands alone, he inherits the 
whole property (see p. 285, also p. 287). Assuming, therefore, 
that the defendant appellant is a cousin of the father of the 
deceased, he has no right of inheritance so long as the mater- 
nal uncle, the plaintiff, exists. I may observe that in the 
courts below, it was not the appellant’s case that even if Wali 
Muhammad was a Shia the appellant would still have a right 
to a part of his estate. The appeal is, in my judgment, un- 
tenable and is accordingly dismissed with costs. 
Appeal dismissed. 
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UMRAO ALI KHAN AND OTHERS 
VEPSUS 
ABDUL SUBHAN KHAN AND OTHERS.* 
Stamp—Appeal in a suit for partition—Remand to carry out the parti- 
tion— Appeal from order of remanda—Court-fee payable on. 


In a suit for partition, the plaintiffs claimed half. The Munsif 
found that they were entitled to half. On appeal the District Judge 
found that they were entitled to quarter, and remanded the suit for 
carrying out the partition, The plaintiff's appealed and challanged 
the decree on the merits but paid a court-fee of Rs. 2. Held, that 
the plaintiffs should have appealed from the decision as froma 
decree and the memorandum of appeal must be stamped as such, 
Kedar Nath v. Lalji, (1889) A. W. N., 198, followed. 

FIRST APPEAL from an order of E. H. Ashworth Esq., 
District Judge of Saharanpur, modifying the decree of B. Mu- 


rari Lal, Munsif. 
Suit for partition of a house. 


The facts material for the purposes of report appear from 
the judgment. The court of first instance decreed the suit. 
The lower appellate court modified the decree and remanded 
the suit for carrying out the partition. 


Plaintiff's appealed. 
Abdul Raoof (for whom Akhmad Karim), for the appellants. 


Satish Chandra Banerji (for whom Kedar Nath), for the 
respondents. 


The judgment of the Court was delivered by 


AIKMAN, J.—The plaintiffs, who are appellants here, sued 
for the partition of a house in which they claimed a half 
share. The Munsif decreed the suit and allotted half of the 
house to the plaintiffs. The defendants appealed, contending 
amongst other things, that the plaintiffs were only entitled 
to a one-fourth share in the property. The District Judge 
decided this plea in the defendant’s favour, holding that all 
that the plaintiffs were entitled to was a one-fourth share. 
He then passed an order, purporting to be under section 562 
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of the Code of Civil Procedure, remanding the case to the 
first court, not, as that section indicates, in order that the suit 
might be determined on the merits, but that the partition 
might be carried through on the finding arrived at by the 
appellate court as to the rights of the parties. The plaintiffs 
have preferred an appeal from this decree on a two rupee 
stamp, treating it as an appeal from an order. 
In the memorandum of appeal filed in this court, no plea 
is raised to the effect that the case ought not to have been 
remanded. The pleas put forward go to the merits of the 
case and attack the decision of the lower court in regard to 
the plaintiffs rights. For the respondents, a preliminary 
objection is taken on the ground that the plaintiffs ought to 
have appealed from the decision of the court below as from 
a decree, and that they should not be allowed to appeal on a 
memorandum of appeal bearing only a two rupee stamp. In 
our opinion, this objection is well-founded. The plaintiffs 
ought to have appealed from the decision of the court below 
as from a decree. Following the course adopted in the case 
of Kedar Nath v. Lalji Sakai (t), we dismiss the appeal, mak- 
ing no order as to costs and leaving it to the appellants to 
take such steps as may be available to them for filing a duly 


framed appeal. 
Appeal allowed, 
(1) [1889], A. W. N., 198. 


H 
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WILAYATI BEGAM 
VErSUS 


NAND KISHORE.* 


Code of Civil Procedure (Act XIV of 1882), section 244— Dispute 
between decree-holder and purchaser of a share in joint property 
belonging to judgmeni-debtor and decree-holder. 


W obtained a decree for possession of her share in joint property 
against A. Before execution R attached and sold that property 
as A’s and N purchased it. W was afterwards put in formal 
possession of her share, W’s application for mutation of names 
was refused. She brought the present suit. Ae/d, that in view of 
the fact that the property was undivided revenue paying property 
W was only entitled to be put in formal possession As soon as 
she was put in formal possession she obtained all that she was 
entitled to under the decree and when the defendant resisted her, 
she was entitled to bring a suit. Gulsari Lal y. Madho Ram, I. L. 
R, 26 All, 447, distinguished. fe/d, further that it was not 
necessary to bring N upon the record on account of his purchase 
as he was a purchaser pendente lite 


APPEAL against the judgment of RICHARDS, J., confirm- 


ing a decree of Sheikh Maula Baksh, reversing a decree of 
B. Chajju Mal, Munsif. 


The material facts appear from the judgment. 
Abdul Majid, for the appellant. 
G. W. Dilton, for the respondent. 


The judgment of the Court was delivered by 


STANLEY, C. J.—The facts of this case are fully set out in 
the judgment of the learned Judge of this Court from whose 
decision this appeal has been preferred. They are not compli- 
cated. The plaintiff Musammat Wilayati Begam was entitl- 
ed to an undivided share of the estate of one Nihali Begam 
consisting of a 16 biswansi zamindari share of a mahal and also 
sit land appertaining thereto. She brought a suit against 
Ali Sher Khan and others for recovery of this share, and on 
the 12th of December, 1896, got a decree for possession. This 
decree was not put into execution until the 6th of December, 
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1899. Formal possession was given in r900. While this suit 
was pending, one Raghunath Das, who had obtained a simple 
money decree against AH Sher Khan and the other defend- 
ants to the suit of Wilayati Begam, attached and sold the 
property in which Wilayati Begam, was a share-holder, and 
at the auction sale the defendant Nand Kishore became the 
purchaser, on the zoth of August, 1895. In 1899, he got pos- 
session of the property so purchased. The plaintiff appellant 
applied in the mutation department to have her name 
recorded in respect of her share, but Nand Kishore filed an 
objection and the objection was allowed. Thereupon the suit, 
out of whicn this appeal has arisen, was instituted on the 25th 
of July, 1904. 

The court of first instance decreed the plaintiffs claim, 
but this decree was reversed on appeal, and on second appeal 
to this Court, the learned Judge dismissed the appeals om the 
ground that the suit was barred by section 244 of the Code 
of Civil Procedure. He held that the case fell within the 
ruling in Gulsari Lal v. Madho Ram (1), that Nand Kishore 
was as the purchaser in that case, the representative of the 
judgment-debtor, within the meaning of section 244, and that 
the question raised was one relating to the execution of the 
decree, and that that question was only determinable by the 
court executing the decree. 


Now, was the question raised one relating to the execution 
ofthe decree? This isthe important question. There is an 
aspect of the facts which does not appear to have been present 
to the mind of the learned Judge, and no doubt was not 
brought to his notice in argument. Musammat Wilayati 
Begam was entitled only to an undivided share of the property 
of Nihali Begam, and could not in her former suit obtain more 
than a decree declaring her title to that share. She could 
not in that suit have got more than formal possession. She 
could not obtain physical possession, without instituting 
partition proceedings. The proceedings in execution in that 
suit, therefore, ended with the delivery of formal possession— 
Jagan Nath v. Milap Chand (3). Wilayati Begam having 
got formal possession in execution thereby exhausted all the 

(1) [1904] I L. R, 26 All, 447. (2) [1899] I. L. R., a1 AIL, 277 
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remedies open to her in that suit. Physical possession could 
only be obtained by partition in the Revenue Court. Now 
let us see what was the position of Nand Kishore. He pur- 
chased the property in dispute pendente lite, that is, during 
the pendency of the suit of Wilayati Begam, and therefore 
became bound by the judgment which was obtained by the 
plaintiff against Ali Sher Khan and others, An alienation or 
assignment pendente lite is not permitted to affect the rights 
of other parties to a suit unless it disables the party who 
makes the alienation from carrying out the order of the court, 
in which case the alienee or assignee must be brought before 
the court. In the present case all that the plaintiff was 
entitled to was a declaration of her title to her share in the 
estate of Nihali Begam, and there was no necessity to bring 
Nand Kishore, the purchaser pendente lite, before the court. 
It was argued before us on behalf of the respondent that the 
plaintiff ought to have applied to have Nand Kishore added 
as a party and to have obtained a decree against him. But 
it appears to us that it was not obligatory on the plaintiff to 
make any application. If she had made it, it would have 
rested in the discretion of the court to grant or refuse the 
application. Now a grantee pendente iite cannot question the 
decree or any proceeding in the cause which from the nature 
of the suit andthe relief prayed for might naturally result. 
The practice under the Judicature Actin England is similar 
in this respect to that prevailing in this country under the 
Civil Procedure Code, and in England the addition to the 
array of parties of a purchaser pendente lite is ordinarily 
not regarded as necessary—Aino v. Rudkin (3), also (Daniel’s 
Chancery Practice, 6th edn, p. 256). In view then of the 
fact that the plaintiff appellant in her former suit obtained 
all the relief to which she was entitled as a co-sharer in 
an undivided estate, and that she obtained formal possession 
of her share in execution of the decree passed in that suit, we 
do not think that the ruling in the case of Gulsari Lal v. 
Madho Ram, bars her right to maintain the present suit. 
When the defendant resisted her claim to have her name 
recorded as owner in respect of her share, she was, we think, 
justified in instituting the suit out of which this appeal has 
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CIVIL arisen, which is one in substance for the declaration of her 
1908. title to a share as against the defendant, who in the mutation 
— proceedings denied her title, thereby throwing a cloud on it. 


WILAYATI BEGAM : : . 
v. She cannot obtain proprietary possession of the share unless 


NAND SHORE she takes partition proceedings, and in so far as the court of 
Stanley, C.J. frst instance granted her a decree for proprietary possession, 
that decree cannot be upheld. We allow the appeal, set aside 

the decree of the learned Judge of this Court, and also the 

decree in the lower appellate court and decree the plaintiffs 

claim fora declaration of her title as claimed with costs in 


all courts. 


=~, 


Appeal decreed. 
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CIVIL. 
a VEFSUS 
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MAKHAN SINGH AND OTHERS, 
March, 6. oe 

aa Code of Civil Procedure (Act XIV of 1882), section 244— Reverstoners 

STANLEY, C. J. of a Hindu—Decree against the widow—whether representatives 
BURKITT, J. 


of pudgient-deblor. 


A decree for sale upon a mortgage of the kubana property 
was passed against a Hindu widow. She died before execution, 
and the decree-holders applied to bring the reversioners of the hus- 
band on the record. The reversioners objected on the ground 
that they were not the iepresentatives of the widow. Æeld, that it 
is the duty of the court to stay execution until the question so 
raised is decided by a separate suit or to itself determine the 
question. If it decides that they are not the representatives of the 
judgment-debtor, it should reject the application. 


APPEAL against the judgment of Dillon, J., reversing a 
decree of Pandit Pitambar Joshi, Additional Subordinate Judge 
of Aligarh, confirming a decree of B. Jagat Narain, Munsif, 

Application for execution of decree. 

The material facts appear from the judgment. The courts 
below rejected the application. Dillon, J. allowed the appeal. 

Judgment-debtors appealed. 

x * L. P. A. No, 65 of 1907 
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Gulzarit Lal, (with him Satish Chandra Banerji), for the 
appellants. 


Situl Prasad Ghosh, for the respondents. 
The judgment of the Court was delivered by 


STANLEY, C. J.,--We are wholly unable to agree with the 
learned Judge from whose decision this appeal has been pre- 
ferred, in the view which he took of the law. That view is 
based upon the ruling in the case of Leladhar v.Chattarbhuy 
(1), But it appears to us that an important feature of that 
escaped the notice of the learned Judge. The facts are these. 
Musammat Dan Kunwar, the widow of one Kishori Singh, 
mortgaged property of her husband in which she had a life- 
estate, to the predecessors in title of the decree-holders res- 
pondents. A suit was brought upon this mortgage and a 
decree for sale of the mortgaged property was passed, and an 
order was subsequently passed under section 8g of the Trans- 
fer of Property Act. The widow died before execution of the 
decree. The plaintiffs respondents made an application in exe- 
cution and asked that the appellants, the reversionary heirs 
of Kishori Singh, should be brought upon the record as repre- 
senting his widow Musammat Dan Kunwar. They objected 
to be brought upon the record, setting up their‘title as rever- 
sionary heirs of Kishori Singh, and objecting to be made 
parties as the legal representatives of Musammat Dan Kun- 
war, which they were not. 


The court of ftrst instance did not take any notice of 
this objection, but dismissed the application for execution 
upon other grounds. Upon appeal, the learned Additional 
Subordinate Judge confirmed the order of the court of first 
instance on the ground that the appellants before us were not 
legal representatives of Musammat Dan Kunwar. A second 
appeal was preferred, and the learned Judge before whom 
it came, being of opinion that the case was governed by the 
ruling in Liladhar v. Chattarbhuj, reversed.the decision of the 
courts below and passed an order for the execution of the 
decree. Against this decision the appeal before us has been 
preferred. 


(1) [1899] I. L. R., 21 AIL, 277. 
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It appears to us that so soon as the appellants raised the 
objection that they were not the legal representatives of 
Musammat Dan Kunwar, it was the duty of the court, under 
section 244 of the Code of Civil Procedure to stay execution 
of the decree until the question so raised had been determined 
by a separate suit, or else itself determine the question. The 
lower appellate court determined the question and found that 
the appellants are not the legal representatives of Musammat 
Dan Kunwar. This being so, itis obvious that the decree 
passed against Musammat Dan Kunwar cannot be executed 
as against them or against their property. The case upon 
which the learned Judge relies appears to us not to be 
applicable, and for this reason, namely, that in that case the 
persons who were made parties to the execution proceedings, 
as legal representatives of the deceased mortgagor, did not 
repudiate their alleged representative character, but set up 
other objections to the execution of the decree. The Court 
rightly, we think, held that the persons who were the legal 
representatives of a deceased mortgagor cannot be heard to 
question the decree which was passed against the person 
whom they represent. In this case the appellants repudiated 
the notion of their being legal representatives of the mortgagor 
from the outset and established to the satisfaction of the lower 
appellate court that they were not such representatives. We 
therefore allow the appeal, set aside the decree of the learned 
Judge of this Court and pass a decree rejecting the application 
for execution so far as regards the appellants. The appellants 
will have their costs in all courts. 

Appeal decreed. 


VOL. V.] HIGH COURT. 353 


C. E. GREY 
Versus 


HAZARI LAL,* 


Code of Civil Procedure (Act XIV of 1882), section 244—Application for 
payment of sale proceeds to official assignee—Not an application in 
ervecution—Appeal, 


An Official assignee is not a representative of the judgment-debtor | 


within the meaning of section 244, Civil Procedure Code. An 
application for payment of money to him of the proceeds of sale is 
not an application for execution, discharge or satisfaction of the 
decree, and no appeal lies against an order rejecting that application. 
Kashi Prasad v, Miller, 1. L. R., 7 AlL, 752, followed. 

` APPEAL against the order of Babu Girdhari Lal, Subordi- 


nate Judge of Cawnpore. 


Application to have the proceecs of sale paid over to the 
applicant. 
The court below dismissed the application. 


Applicant appealed. 

The facts material for the purposes of the report appear 
from the judgment. 

Mott Lal Nehru, for the respondent, raised a preliminary 
objection to the hearing of the appeal, 


Satya Chandra Mukerji (with him Gulsari Lal), for the 
appellant. 
The judgment of the Court was delivered by 


AIKMAN, J.—The respondent decree-holder obtained a 
decree against Dhani Ram and his son, Lachmi Narain on the 
2nd of May, 1907. In execution of his decree, property 
belonging to the judgment-debtors was sold on the 27th and 
the 28th May, 1907. The judgment-debtors were declared 
insolvents by the Calcutta High Court and vesting orders, in 
respect of their property, were passed in the case of Dhani 
Ram on the 17th May, 1907, and in the case of Lachmi Narain 
on the 29th May, 1907. The insolvents’ schedules were not 
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filed until the 7th April, 1908. The appellant, who is the 
Official Assignee, applied to the court below for payment to 
him ofthe proceeds of the sale. The court below relying 
on the ruling of this Court in Kaski Prasad v. Miller (1), 
refused the application. 


The Official Assignee comes here in appeal. An objec- 
tion is taken that no appeal lies, on the ground that he ts not 
the representative of the judgment-debtors within the mean- 
ing of section 244 of the Code of Civil Procedure, and that 
this application does not relate to the execution, discharge or 


. satisfaction of the decree and consequently no appeal lies. 


The decision cited above is clearly in favour of this objec- 
tion. That decision has never been overruled by this Court, 
and has been followed in the case of Sardar Maly. Moodliar 
and C. Agnew Turner, Official Assignee (7), and Chandinudl v, 
Ranee Soondery Dossee (8), With reference to these author- 
ities, we must sustain the objection and hold that no appeal 
lies. The result is we dismiss this appeal with costs. 

Appeal dismissed. 


(1) [1885] L L. R, 7 AIL, 752. (2) [1897] I. L. R., 21 Bom., 205. 
(3) [1895] 1. L. R., 22 Cal., 259. 





HAZARI MAL 
VENSUS 


BHAWANI RAM AND OTHERS.* 


Non-yoinder, objection as to—Objection to be laken at the earliest oppor- 
tunity—Code of Civil Procedure (Act XIV of 1582), section 34— 
Limitation, 

Where a defendant does not take any objection as to non-joinder 
of necessary parties in his written statement but does so upwards 
of six months afterwards, and the plaintiff thereupon makes an appli- 
cation for the names to be added which is done after the period 
of limitation for the suit had expired, Ae/d, that the suit is not barred 
by limitation as the defendant’s objection as to non-joinder not 
having been made at the earliest opportunity ought to have been 
disregarded with reference to section 34, Code of Civil Procedure. 
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APPEAL against the order of Munshi Muhammad Ahmad 


Ali Khan, Additional Judge of Meerut, reversing a decree of ) 


B. Gobind Prasad, Additional Munsif of Ghaziabad. 
Suit to recover a sum of money. 


The facts material for the purposes of the report appear 
from the judgment. 
Surendra Nath Sen, for the appellant. 


Durga Charan Banerji, for the respondents. 
The judgment of the Court was delivered by 


AIKMAN, J.—This is an appeal from an order of remand. 
The plaintiffs Bhawani Ram and Jawahir Lal brought the 
suit on the allegation that they with one Rekhal Das were 
proprietors of a banking and commission firm at Sikundrabad, 
and that Hazari Mal, the principal defendant, was indebted 
to the firm. Rekhal Das did not join in the suit, and was 
made a pro formd defendant. The suit was filed on the 16th 
of August, 1906. The defendant Hazari Mal filed a written 
statement on the 5th of September, 1906. In that he took 
no objection to want of parties. Upwards of six months 
afterwards, namely, on the 20th of March, 1907, he took 
objection to the effect that the two minor sons of Rekhal 
Das ought to have been joined as parties to the suit and 
that in their absence the suit could not proceed, Thereon the 
plaintiffs in order to remove this objection, though not admitting 
that the minors were necessary parties, applied for their names 
to be added, and this was done. Objection was then taken 
that the suit could not be maintained as it was barred against 
the added defendants at the time their names were brought 
upon the record. The court of first instance relying on the 
decision in Samratht Singh v. Kishan Prasad (*), held that 
the minors were necessary parties, and as they were not joined 
as pro formå defendants until after the period of limitation 
for the suit, it could not be maintained. Accordingly he 
dismissed the suit. On appeal the Additional District 
Judge after referring to certain rulings allowed the appeal, 
and sent back the case for decision on the merits. The 
principal defendant Hazari Mal appeals from that order 
of remand. In our opinion, this case is distinguishable 


(1) [1907] L L. R., 29 All, 311. 
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from that relied on by the learned Munsif. The facts re- 
semble more those of a case referred to in the ruling, San- 
rathi Singh v. Kishan Prasad, namely, the case of Pateshri 
Pratap Narain Singh v. Rudia Prasad Narain Singh (*). 
In this case the objection to want of parties was clearly not 
taken at the earliest possible opportunity. The defendant 
belongs to the same caste and resides in the same place as 
the plaintiffs, and must be ceemed to have known of the exist- 
ence of the sons of Rekhal Das. Had he taken objections in 
his written statement, the case would have been different, but 
then had he done so, the plaintiff could at once, within the 
period of limitation, have added the names of the minors. 
The defendant waited until a suit with the minors as defend- 
ants was barred by limitation and then took objection. In 
the case, Pateshrt Pratap Narain Singh v. Rudra Pratap 
Narain Singh, the learned Judges cited with approval a 
passage from a judgment of the Bombay High Court in 
the case Guruvayya Gouda v. Dattatraya Anant (3), where it 
is said :—“ We must hold that the bar of limitation was 
not established as the defendant's objection to non-joinder 
of parties having been taken at a late stage of the suit may 
be disregarded.” We think that the court of first instance 
ought not to have entertained the objection. having regard 
to the provisions of section 34 of the Code of Civil Procedure. 
On the grounds stated above we uphold the decision of the 
court below, and dismiss this appeal with costs, including 
fees on the higher scale. 
Appeal dismissed. 
(2) [1904] I. L. R., 26 AlL, 528. 
(3) [1903] I. L. R., 28 Bom., 11. 
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ANANDI KUNWARI 
VERSUS 
AJUDHIA NATH? 


Code of Civil Procedure (Act XIV of 1882), sections 244, 310 A—Dispute 
belween judgment-deblor and auction purchaser—Afppeal— Auction 
purchaser, a representative of judgiment-debtor. 


An auction purchaser is a representative of the judgment-debtor 
and not that of the decree-holder whose interest in the case closes 
as soon as he gets his money. Any dispute between a judgment- 
debtor and the auction purchaser is not a dispute between parties to 
the suit or their representatives and does not fall within the purview 
of section 244 of the Civil Procedure Code. 


No appeal lies against an order passed under section 310A of the 
Code of Civil] Procedure, but the order ıs capable of being revised. 

A dispute between the judgment-debtor and his representative 
does not fall within section 244. 


Manickha v. Rajagopala, I. L. R, 30 Mad., 507; Zmias Begam v. 
Dhuman Begam, 1. L. R., 29 All, 275, dissented from; Bashir-ud-din v. 
Jhori Singh, 1. L, R., 19 All., 140, followed ; Kučer Singh v. Salib Lal, 
L L. R, 27 AlL, 263 ; Gulsari Lal v. Madho Ram, i. L. R., 26 All, 447; 
Magan Lail v. Doshi, I. L. R., 25 Bom., 631; Raynor v. The Mussoorie 
Bank, I. L. R., 7 AlL, 681, referred to, ' 


APPLICATION to revise an orderof F. D. Simpson, Esq., 
District-Judge of Gorakhpur, reversing an order of Babu Lal 
Gopal Mukerji, Munsif. 

Application to set aside a sale under section 310 A, Civil 
Procedure Code. 

The court of first instance set aside the sale but the 
lower appellate court reversed the order. 

The facts appear from the judgment. 

Te, Bahadur Sapru (with him Sundar Lal, Moti Lal Nehru, 
Madan Mohan Malaviya and Braj Narain Gurtu), for the 
petitioner. 

J. N. Chaudri, for the respondent. 

The judgment of the Court was delivered by 

GRIFFIN, J.—This isan application for revision of an 
order of the learned District Judge of Gorakhpur, allowing 
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the appeal ofan auction purchaser against the order of the 
Munsif setting aside a sale under section 310A of the Code of 
Civil Procedure. The facts out of which this application has 
arisen are that one Magan Sahu obtained an ex parte decree 
against the applicant on the 17th of September, 1903. In 
execution of that decree, a house was advertised for sale on 
the 13th of December, 1906. On the 11th of December, 1906, 
the judgment-debtor, Musammat Anandi Kunwari, applied to 
the court under section 108 of the Code of Civil Procedure, 
to have the ex parte decree set aside. That application was 
entertained, and the 2nd of February, 1907, was fixed for 
hearing. On the 12th of December the applicant deposited 
in court Rs. 99 in part payment of the decretal amount and 
asked that the sale be postponed for one week, promising at 
the same time to deposit the balance of the decretal amount 
within the week. The sale was postponed tothe 2oth of 
December. On that date, the applicant not having paid in 
the balance, the house was sold and purchased by the opposite 
party, Ajudhia Nath Ojha, for a sum of Rs. 220, The house 
is said to be a very valuable one, and from the array of counsel 
engaged on behalf of the applicant in this Court, this would 
seem to be the case. On the 16th of January, 1907, the 
applicant deposited in court Rs. 205 together with a sum 
sufficient to cover the 5 per cent on the purchase money, 
allowed by the provisions of section 310A. This sum with 
the deposit previously made by her was sufficient to satisfy 
the amount due under the decree. She asked that the sale be 
set aside under section 310A. She added a prayer that the 
sum be held in deposit pending the disposal of her application 
to have the er parte decree set aside. On the 2nd of February, 
1907, her application under section 108 was dismissed. The 
court of first instance held that under the circumstances there 
had been a sufficient compliance with the provisions of section 
310A, and made an order setting aside the sale. Against 
that order the auction purchaser preferred an appeal to the 
learned District Judge, who entertained it, and in the result set 
aside the Munsif’s order on the ground that the deposit by 
the judgment-debtor was not an unconditional one. The 
judgment-debtor has applied to this Court for revision of the 
appellate order of the learned District Judge on the ground 
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that no appeal lay to him from the Munsif’s order. In support 
of the application reliance is placed on the rulings in Basher- 
ud-din v, [hori Singh(*), and Kuber Singh v. Shib Lat). These 
rulings support the applicant’s contention that no appeal is 
allowed by law against an order under section 310A. On 
behalf of the opposite party reliance is placed on the ruling in 
Iintiast Begam v. Dhuman Begam (4), in which a Bench of 
this Court declined to follow the case reported in I. L. R., 
19 All., 140, above referred to, on the ground that the auction 
purchaser is the representative of the judgment-debtor and 
that therefore an appeal lay, under the provisions of 
section 244(c) of the Code of Civil Procedure. The ruling 
in 29 Allahabad contains no-reference to the decision of 
this Court reported in I. L. R., 27 All, 263. It appears to 
us that the learned Judges, whilst holding that the auction 
purchaser is a representative of the judgment-debtor, omit- 
ted to notice that the contest was between the auction pur- 
chaser and the judgment-debtor. They held that the case 
fell within the provisions of section 244{¢), on the authority 
of the Full Bench decision of this Court in Gulsari Lal v. Ma- 
dho Ram (*). In that case, the contest was between the hold- 
er of a mortgage decree and an auction purchaser at a sale 
held in execution of a simple money decree against a judg- 
ment-debtor whose property was ordered to be sold in the 
suit of the mortgagee. This, it seems to us, is entirely a 
different case and clearly falls under section 244(c). We 
agree with the ruling in Bashir-ud-din v. Jhort Singh, referred 
to above. No appeal is allowed by section 588 of the Code of 
Civil Procedure from an order under section 310A of that 
Code. The case in our opinion does not come within section 
244 of the Code. It was simply a question between the judg- 
ment-debtor and a purchaser at an auction sale. It was im- 
material to the decree-holder whether he received his money 
from a deposit made by the judgment-debtor or from the price 
paid by a purchaser at an auction sale. The learned advocate 
for the opposite party strenuously contended that, even when 
the dispute is between the auction purchaser as representative 
of the judgment-debtor, and the judgment-debtor the case still 


(1) [1896] I. L. R., 19 AIL, r40.. (2) [1904] I. L. R., 27 AIL, 263 
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falls under section 244(c) of the Code of Civil Procedure. 
Amongst the questions to be determined under section 244 are 
“ questions arising between the parties to the suit in which the 
decree was passed or their representatives and relating to 
the execution, discharge or satisfaction of the decree or to 
the stay of execution thereof.” Admitting that in the present 
case there is a question relating to the execution of a decree, 
can it be said that it is a question arising between the parties 
to the suit or their representatives? In our opinion, it cannot. 
The same view was taken by the Bombay High Court in 
Magan Lal Mulji v. Doshi Mulji(®), in which the learned 
Chief Justice said :-—“ Now here the question is simply between 
the judgment-debtor and the purchaser of his interest in the 
land, and can it be said that the auction purchaser is the 
representative of a party? Certainly not of the decree-holder; 
therefore he can only claim to be a representative of the judg- 
ment-debtor.: I doubt whether he can claim this character. 
But assuming for the sake of argument he can, it would not 
aid him ; for in our opinion, the section does not cover a ques- 
tion between a party to the suit and his represenatative. 
Therefore we have not the necessary basis for the application 
of section 244, and as a consequence we hold no appeal lies, 
because it is only so far as an order under section 310A comes 
under section 244(c) that it is appealable.” We are in agree- 
ment with the concluding portion of the above passage. In 
this view, we are supported by what was said in the case of 
Raynorv. The Mussoorte Bank (®). At page 686 of the judg- 
ment the learned Judges remark:—‘“ But, apart from other 
considerations showing that section 244 is not applicable to a 
proceeding of this character, it is sufficient here to observe that 
an application cognizable under that section must be an appli- 
cation between the parties, that is to say, between the parties 
arrayed against each other as decree-holders of the one part, 
and the judgment-debtors or their representatives of the other. 
But this is not such a question. It is a controversy of two 
judgment-debtors inter se, and the provisions of section 244 
do not apply to the determination of such questions.” So 
here, the controversy is between a judgment-debtor and his 
representative, and we think it would be straining the language 
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of section 244 to hold that such a dispute falls within the 
scope of that section. The learned advocate for the opposite 
party further contended that in this case the auction purchaser 
was a representative of the decree-holder, and in support of 
this view, he relies upon the ruling of the Madras High Court 
in Manickka Odayan v. Rajagopala Pillai (7). That ruling 
supports the learned advocate’s contention; but with all 
deference to the learned Judges who decided that case, we 
find ourselves unable to follow them. We are unable to hold 
that in a case like the present the auction purchaser can be 
deemed in any way to represent the decree-holder, whose 
interest in the case close.| as soon as he got the money. 
No appeal is given by section 588 of the Code of Civil Proce- 
dure, and for the reasons given above, we hold that the case 
does not fall within the provisions of section 244 of the Code, 
so as to give a right of appeal under that section. The result 
is that in our opinion, the District Judge had no jurisdiction 
to hear the appeal, and we think his order should be set aside. 
But as under section 622 of the Code, we are empowered in a 
case like this to pass such order as we think fit, we consider 
it right to make the order setting aside the decree of the 
lower appellate court, conditional upon the applicant paying 
into court for the opposite party, in addition to the sum 
already paid, interest on the purchase money (Rs. 220) at the 
rate of 5 per cent per annum from 17th January, 1907, up to 
this date. On this additional amount being paid in within 
one month of the date of this order being certified to the 
court below, the decree of the learned District Judge will stand 
discharged and that of the court of first instance restored. 
But if the sum be not paid within the time allowed, this appli- 
cation will stand dismissed. We make no order as to costs. 
Application granted. 


(7) [1907] L L. R., 30 Mad., 507. 
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MIHI LAL 
VEKUS 
LARETI PRASAD.* 


Criminal Procedure Code (Act V of 1898), sections 195, 476 — Sanction 
refused by a Magistrate of first class—Power of District Magistrate. 


A District Magistrate has no jurisdiction to entertain an applica- 
tion, for sanction to prosecute a complainant, refused by a Magis- 
trate of the first class who tned the case and from whose order 
appeals ordinarily do not he to the District Magistrate. If he 
entertains such an application, his order is w/iva vires. Held, further 
that he has no power to entertain such an application under section 
476 of the Code of Criminal] Procedure as the offence was not com- 
mitted before him. 

CRIMINAL REFERENCE made by the Additional Sessions 


Judge of Aligarh. 


The circumstances under which the reference was made 
appear from the judgment. 


The Assistant Government Advocate (W. K. Porter), 
in support of the order of the District Magistrate. 


The following judgment was delivered by 


KNOX, J.—-The circumstances of this case are rather pecu- 
liar. One Mihi Lal filed a complaint against Lareti Prasad, 
charging him with offences under sections 218 and 463 of the 
Indian Penal Code. The Magistrate before whom the case 
was instituted discharged the accused and awarded him 
Rs. 15 compensation under the provisions of section 250 of 
the Code of Criminal Procedure. Lareti Prasad then applied 
to the same Magistrate for sanction to prosecute the applicant 
under section 193 of the Indian Penal Code, alleging that the 
evidence given by him, Mibi Lal, in the case was false. Sanc- 
tion was refused, and Lareti Prasad then applied to the Court 
of the District Magistrate for the grant of sanction which had 
been refused by the Subordinate Magistrate, who is a Magis- 
trate exercising powers of a Magistrate of the first class. 
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The District Magistrate had no jurisdiction to entertain this 
application, as his court was not one to which appeals from 
the Court of the Subordinate Magistrate in question ordinarily 
lay. Whether the learned Magistrate took this matter into 
consideration or not does not appear from his judgment. He, 
without setting aside the order of the Subordinate Magistrate, 
directed the prosecution of Mihi Lal under section 211 of the 


Indian Penal Code. As the learned District Magistrate. 


could not pass any orders under section 195 of the Code of 
Criminal Procedure, the only other section under which, so far 
as I know, he could have taken action is section 435 of the 
Code of Criminal Procedure. Assuming for the moment that 
he did act under that section, the order that he passed is, in 
my opinion, illegal. The powers given to a District Magis- 
trate under section 435 and the following sections do not any- 
where include the power conferred on a court of appeal by 
section 195. All that he could have done was to make a 
report for the orders of this Court, showing the result of his 
examination of the record. This he did not do. It may be 
argued that the learned District Magistrate took action under 
section 476 of the Code of Criminal Procedure. If he did so, 
his action and his order, in my opinion, are ultra vires. The 
offence, in respect of which he gave sanction, vts., an offence 
under section 211 of the Indian Penal Code, was not com- 
mitted before him or brought under his notice in the course 
of a judicial proceeding. As I have already stated, his action 
uncer section 435 of the Code is confined merely to an exami- 
nation of the record and to reportto this Court. Section 435 
confers no powers upon a District Magistrate under it to take 
evidence. The only case in which he can take evidence is set 
out in section 437. It is evident from the order which he 
made upon the application that the case before him was one 
which called for no action under section 437 of the Code. In 
any case then the order of the District Magistrate was ultra 
vires, and the case has been properly reported by the learned 
Additional Sessions Judge. I set aside the order of the 
District Magistrate, dated the oth of November, 1907, and 
direct that the record be returned. 


Order set aside. 
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NIHAL CHAND 
VErSUS 
RUSTAM ALI KHAN AND ANOTHER* 
Civil and Revenue Court—J/urisdichon—Sutt for declaration that lease 
vorid, 


A suit by co-sharers of a village that a lease granted by a lambar- 
dar was null and void ıs a suit of which the Civil Courts can take 
cognisance. Jagannath v. Hardayal, A. W. Ñ., 1897, p 207, 
referred to. 

APPEAL against the order of Austin Kendall Esq., Addi- 
tional Judge of Meerut, reversing a decree of Babu Ram Das, 
Munsif. 


Suit for a declaration that the counter-part of a lease is 
void and for possession, 


The facts appear from the judgment. 


The court of first instance dismissed the suit but the 
lower appellate court reversed the decree. 


Defendant appealed. 


Baldev Ram Dave (for Sundar Lal, and with him Gokul 
Prasad), for the appellant. 


Jagbandhw Phant, (for Satish Chandra Baneryi), for the 
respondents. 


The judgment of the Court was delivered by 


AIKMAN, J.—The plaintiffs, who are respondents here, 
came into court alleging that one of the defendants to the 
suit, namely, Nawab Muhammad Hashmat Ali Khan, to- 
gether with certain other defendants, and the plaintiffs them- 
selves are owners of certain land set out in the plaint ; that 
the defendant above-mentioned is the lambardar, and that he 
in order to cause loss to the plaintiffs, had, without the plain- 
tiffs’ consent, granted to the defendant Rai Bahadur Lala 
Nihal Chand a perpetual lease of the land and taken a counter- 
part from him under which the last named defendant was in 
possession, They accordingly prayed fora declaration that 
the counter-part of the lease is null and void, and they further 


* F, A. F. O. No. 41 of 1907. 
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asked that they should be put in proprietary possession of 
the land. The suit was dismissed by the court of first 
instance which held that the case was one in which the plain- 
tiffs could get no relief in a Civil Court. The plaintiffs 
appealed. The learned Additional Judge-allowed the appeal, 
set aside the decree of the court of first instance and remanded 
the case for decision on the merits. The defendant lessee 
appeals against this order of remand. In our opinion, the 
order of the learned Additional Judge is not open to the 
objections taken. We consider that the plaintiffs could not 
have got the reliefs they ask for by a suit in a Revenue Court. 
Suits similar to the present have been hitherto entertained by 
the Civil Court. See, for instance, the case of Jagannath v. 
Har Dayal (1). No doubt, until the lease is set aside the 
appellant is a tenant, but in this suit the respondents challenge 
the validity of the lease, an | we are of opinion that it is for 
the Civil Court to decide, as it has decided in numerous simi- 
lar cases, whether under the circumstances of the case the 
granting of the lease was or was not within the authority of 
the lambardar. We dismiss the appeal with costs. 


Objections have been taken under section 561 of the Code 
of Civil Procedure. In our opinion, there is no force in them. 
The objections are likewise dismissed. We may observe that 
in our opinion the claim of the plaintiffs to be put in proprie- 
tary possession of the land on cancellation of the lease is one 
which cannot be maintained. 


Appeal dismissed. 
(1) [1897], A. W N., p. 207. 
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MOHIBULLAH 
? VERSES 
ABDUL KHALIK AND OTHERS.* 


Mahomedan Law-—mushaa of undivided pi operly—possession of half. 


G made a gift of his property to his two daughters and delivered 
possession of a half undivided share to one of them, the other 
being absent on a pilgrimage. eld, that the gift was not invalid 
but passed the interest in the propeity to the daughters. Muham- 
mad Mumtaz Ahmad v. Ztbaidajan, I L. R., UL All, 460, referred to. 

SECOND APPEAL against the decree of Babu Udit Narain 
Singh, Officiating Subordinate Judge of Allahabad, reversing 
a decree of Pandit Mohan Lal Hukku, Munsif. 


Application for execution of a decree. 


The court of first instance dismissed the application but 
the lower appellate court reversed the decree. 


Judgment-debtor appealed. 

Ghulam Mujtaba, for the appellant. 

Durga Charan Banerji (with him Abdul Majid), for the 
respondents. 

The following judgment was delivered by 


AIKMAN, J.—The respondents attached a house as belong- 
ing to their judgment-debtor, Wali Muhammad, against whom 
they had obtained a decree. The house had belonged to 
Ghazi, the father of Wali Muhammad. It is proved that 
Ghazi by a deed of gift, executed on the 6th of April, 1906, 
gave the house in equal shares to his daughters-in-law, 
Musammat Haliman and Musammat Ayasha, Ayasha is dead 
and the appellant Mohibullah is her son and heir. Musammat 
Haliman and Mohibullah objected to the attachment. 
Haliman’s objection as to her half was overruled by the 
Munsif on the ‘ground that at the time of the gift she was on 
a pilgrimage to Mecca and so did not get possession of the 
property. The learned Munsif found that Ayasha had got 
possession of her half share and sustained the objection of 


* E. S. A. 982 of 1907 


VOL. V.] HIGH COURT. 567 


Mohibullah. On appeal by the decree-holders, the learned 
Subordinate Judge found that the gift in favour of Ayasha 
was invalid according to Mahomedan Law and overruled 
Mohibullah’s objection. Mohibullah comes here in second 
appeal. The learned Subordinate Judge does not dissent 
from the finding that Ayasha got possession of her half, but 
he says that“ the delivery of possession to Musammat 
Ayasha of the one moiety gifted away to her did not confer 
any right on her.” The learned Vakil for the appellant relies 
on what was said by their Lordships of the Privy Council in 
the case, Muhammad Mumtas Ahmad v. Zubaida Jan (*) 
at pages 474 and 475 of their judgment. Their Lordships, 
referring to the authorities cited by Syed Ameer Ali in his 
Tagore Lectures of 1884, say “The authorities show that 
possession taken under an invalid gift of ma«shaa transfers 
the property according to the doctrines of both Shia and 
Sunni schools.” They add, “ the doctrine relating to the in- 
validity of gifts of musñhaa is wholly unadaptec to a prog- 
ressive state of society and ought to be confined within the 
strictest rules.” At page 42, vol rof Ameer Ali’s Mahome- 
dan Law, 3rd edition, the author remarks “ A Azéa-Oil-1uushaa 
or gift of an undivided joint property is not void, but only 
invalid, and possession remedies the defect.” He goes on 
to cite various authorities in support of this view. The 
learned Advocate for the respondents refers to the cases 
cited on page 434 of Macnaghten’s Principles of Mahomedan 
. Law, and also to the opinion expressed by that author in 
paragraph 6, chapter 5, page 50. It is not easy to reconcile all 
the authorities, but having regard to the findings of the courts 
below that Ayasha did get possession of her half and to the 
passage cited from the judgment of the Privy Council. I am 
of opinion that the appeal must succeed. I accordingly set 
aside the order of the court below, and restore the order of 
the court of first instance. The appellant will have his costs 
here and in the courts below. 
Appeal deci eed. 


(1) [r889] I. L, R., r: All, 460. 


~ 


74 


1908. 


meme Periiitiinir 


MOHIB-ULLAH 


v, 
- ABDUL KHALIK. 





Grigin, J. 


CIVIL. 
1908, 
August, q. 


STANLEY, C. J. 


BANERJ], J. 


Stanley, C. J. 


568 HIGH VOURT. © [AL]. R. 


DHARAM KUNWAR 
VErSUS 
BALWANT SINGH.* 


Estoppel— Representation by a widow that she was competent to adopi— 
Evidence Act (I of 1872), section 175—Adoption—A dopted son bor- 
rowing money and incurring other expenses on faith of representation 
— Subsequent denial of authority to adopt. 


Where a widow represented that she had authority to adopt and 
the ceremony of adoption was carned out on the faith of this repre- 
sentation, the marriage of the adopted son was celebrated by the 
adoptive mother ; the adoption was challenged by a reversioner and 
the adopted son in order to defend his nght incurred heavy labili- 
ties, eld that the adoptive mother was estopped from maintaining 
a suit for a declaration that she had no authority to adopt. Kanna- 
mal v. Virasami, I. L. R, 15 Mad., 486; RangiVinyak v. Lakshmi 
Bai, I. L. R, 11 Bom., 381 ; Sant Appayya v. Ramgoppaya, l. L. R., 
Mad., 397 ; Thakoor Oomrao Singh v. Thakooranee Mehtab 
Kunwar, [1868] N. W. P., H. C. R., 103 ; Durga v, Khushali, [1882] 
A. W. N., 97 ; Sukhbasi Lal v. Guman Singh, L L. R., 2 All, 366 Sarat 
Chandar v. Gopal Chandar I. L. R., 20 Cal, 296 at 311 ; referred to. 

FIRST APPEAL against the decree of Babu Nehala Chandra 


Subordinate Judge of Sahranpur. 


The material facts appear from the judgment. The court 
below dismissed the suit. 


Plaintiff appealed. 
Sundarlal, (with him J. N. Chaudri, Nehal Chand and 
Ahmad Karim), for the appellant. 


Motilal Nehru (with him S. C. Banerji, Gulsarilal and 
Surendra Nath Sen), for the respondent. 


The judgment of the Court was delivered by 


STANLEY, C. J.—The title to the Landhaura Estate, atl 
extensive and valuable estate, situatein the district of Saharan- 
pur and other districts is involvedin this appeal. The plaintiff, 
who is the widow of the late Raja Raghubir Singh seeks for a 
declaration thatshe had no powertoadopt thedefendant Balwant 
Singh and that she in fact never adopted him, and that a docu- 
ment which is called adeed of adoption, dated the 13th of 
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January, 1899, might be declared tobe void. Raja Raghubir 
Singh died on the 23rd of April, 1868, at the age of about 20 years, 
After his death his widow the plaintiff Rani Dharam Kunwar 
gave birth to a sonon the 16th of December, 1868, who was nam- 
ed Jagat Parkash Singh. This son died on the 31st of August, 
1870, and on the 4th of March, 1877, the plaintiff adopteda 
boy Tohfa Singh who was afterwards renamed Raja Narendra 
Singh. This adopted boy died about 2% years after his adop- 
tion, and on the 20th of January, 1883, the plaintiff adopted 
another boy named Ram Sarup who was renamed Ram Padab, 
Singh. InJune, 1885, Ram Padab Singh died and a few years 
afterwards, the plaintiff took a boy named Umrao Singh to 
live with her with a view to his adoption. This boy also 
died, before adoption in May, 1896. Then on the 2nd of June, 
1896, she determined to adopt another son and amongst others 
two sons of Ram Newaz, namely, the defendant Balwant Singh 
and his brother Tungal Singh, were brought to her for appro v- 
al and these two boys were permitted to live with her for some 
time. Ram Newaz is a man in humble circumstances owning 
only a small zamindari on which Rs. 50 per annum is paid 
for revenue. The defendant, Balwant Singh, was selected, and 
on the 13th January, 1899, the ceremony of his adoption is 
alleged to have been performed with all due formalities and 
an agreement was executed by Ram Newaz as also by the 
plaintiff, It is this adoption which the plaintiff seeks to have 
declared invalid, her case being that she had no authority 
from her husband to adopt the defendant, and that the adoption 
in fact never took place. 

The learned Subordinate Judge found that the factum of 
the adoption was proved, and that the plaintiff having adopted 
the defendant is estopped from alleging that she had no 
authority to make the adoption, and accordingly dismissed the 
plaintiff's suit. From this decision, the present appeal has 
been preferred. 

On the rst of May, 1900, one Baldeo Singh, claiming to be 
the reversionary heir of Raja Raghubir Singh, brought a suit 
to have the adoption of the defendant set aside and in that suit 
impleaded as defendants both Rani Dharam Kunwar and 
Balwant Singh. This suit was dismissed on the 30th of May, 
1901, on the ground that the plaintiff was not the reversionary 
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heir of Raja Raghubir Singh. The court in its judgment also 
held that Raja Raghubir Singh did not give any authority to 
his wife to adopt a son, and that therefore the adoption of 
Balwant Singh was invalid. An application was made to the 
Subordinate Judge by Rani Dharam Kunwar in which she 
prayed that the finding that she had no authority to adopt 
might be embodied in the decree so as to enable her to appeal 
from it and have it reversed. This application was granted. 
From the decree of the Subordinate Judge, Baldeo Singh 
appealed to the High Court. The appeal was heard before a 
Bench of which one of us was a member, and on the roth of 
December, 1903, was dismissed. Four days after judgment 
was pronounced, an application was mada to the Court on 
behalf of Balwant Singh under the following circumstances. 
When the learned Subordinate Judge delivered his judgment, 
his decree was that the plaintiff's claim be dismissed with costs 
but subsequently on an application male by Rani Dharam 
Kunwar he directed that his findings on three issues should be 
added to the decree. The findings on the second and third 
issues were to the effect that it had not been proved that Rani 
Dharam Kunwar had authority from her husband to make the 
the adoption but that as a matter of fact she had adopted 
Balwant Singh, The application was that the findings on these 
issues should be struck out of the decree. The contention 
being that as the plaintiff Balde> Singh had no locus standi to 
contest the adoption, it was unnecessary for the Subordinate 
Judge to have tried any other issue and that his findings on 
any other issues were mere odzter dicta, which should not have 
been added to the decree. This application was resisted bv 
the defendant Rani Dharam Kunwar, and the court was frankly 
informed by the learned Advocate who appeared for her that 
her object in desiring to have the additions in question made 
to the decree was that they might be used by heras res judi- 
cata in future litigation between herself and Balwant Singh. 
The court acceded to the application and directed that the 
two findings to which we have referred should be struck out 
of the decree. The litigation which was then in contemplation 
is the suit out of which this appeal has arisen. 


The learned Subordinate Judge did not determine, as we 
have said, whether Rani Dharam Kunwar had authority from 
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her husband to adopt. He dismissed the suit on the ground 
that she by her conduct was estopped from alleging that no 
such authority was given to her. Whether or not he was 
right in this decision is the main question in this appeal. 


As to the factum of the adoption, there cannot be in our 
judgment any doubt whatever. The evidence shows that not 
merely was the adoption ceremony performed but it was per- 
formed with great pomp and ceremony. Invitations, to amongst 
others, the principal Etropzan inhabitants including the Col- 
lector, were issued anda large number attended. The pro- 
ceedings lasted throughout the day and photographs of the 
scene were taken which have been produced. The fact of the 
adoption was in leed not seriously contested by the plaintiff's 
learned Advocate. Not merely is it established by the oral 
evidence which is voluminous but by two documents one 
bearing the seal of the plaintiff herself and the other signed by 
Ram Newaz, the father of the defendant. Those documents 
were registered on the 19th of January, 1899, the execation 
of the one which bears the seal of the plaintiff being then 
admitted by her, In this last mentioned document there is 
a recital that Raja Raghubir Singh entertained during his life- 
time the wish that a son might be born to him who would 
fulfil the religious needs and become the owner of his estates; 
that he had no male or female issue in his life-time, and that 
as the plaintiff was then pregnant he gave the following direc- 
tion to her -‘If (God forbid) you give birth to a daughter or 
ifason be born but die after his birth, I strictly order you 
to adopt some boy so that he may perform my sradh ceremony 
and yours and perpetuate my name; and after your death 
become the absolute owner and possessor of the whole of 
my estate. If (God forbid) the son who may be adopted 
under this authority should die in your life-time, you will have 
power to make another adoption”. Then there isa recital 
of the birth and death of her son, Raja Jagat Parkash Singh, 
and that in compliance with the will of her husband, the plain- 
tiff had adopted a boy called Sewa Singh and Ram Padab, 
both of whom died young and unmarried. Then the selection 
of Balwant Singh for adoption is mentioned and this is suc- 
ceeded by the following passage:—* This 13th day of January, 
1898, after performing the necessary ceremony, I adopted 
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Balwant Singh, son of Chaudhri Ram Newaz to myself and 
my husband in the presence of the gentry, the district 
authorities, and other European gentlemen, and the mem- 
bers of my brotherhood, and Chau Ihri Ram Newaz the 
natural father of the said Balwant Singh, gave Balwant Singh 
to me as an adopted son.” The document provides that so 
long as the plaintiff lives she should remain the owner and 
possessor of the estates. This instrument bears the signa- 
tures of no less than 28 attesting witnesses, and as we have 
said was registered upon the admission of execution of the 
plaintiff herself. 

In the contemporaneous document which was executed 
by Ram Newaz, he admitted that he had given his son Bal- 
want Singh to the plaintiff as an adopted son for her and her 
husband, and that the usual religious ceremonies and those 
connected with the radari had been performed with all 
publicity the same day. Six witnesses attest the execution 
of this document including the defendant Balwant Singh. In 
the first mentioned document, there is a positive assertion by 
the plaintiff that she had authority to adopt Balwant Singh. 


In addition to this we have the positive assertion of the 
plaintif in her written statement in the suit of Baldeo Singh 
v. Rani Dharam Kunwar and Bulwant Singh that she had 
authority to adopt the defendant, In the 8th paragraph of 
that written statement (No. 224 of the record) is the following 
passage “ The defendant adopted Balwant Singh defendant 
under lawful authority with full publicity. The said adoption 
is valid in every respect.” We have thus clearly established 
the representation of authority to adopt made by the plaintiff 
and also the fact of the adoption. In addition to this, it is an 
admitted fact that the marriage of the defendant was carried 
out by and at the expense of the plaintiff. It is also “not 
disputed that after his adoption, the defendant performed the 
sradh ceremonies of Raja Raghubir Singh. In his evidence 
Balwant Singh deposed that “the first kanagat, t. e, offering 
of cakes and oblations of water to the names of ancestors 
which took place after adoption, was caused by the Rani to 
be observed by me. Afterwards I continued observing the 
kanagat which took place.” This is not contradicted. The 
question then is whether or not in view of these facts the 


VOL. V.] HIGH COURT. 573 


court below was right in holding that the plaintiff is estopped 
from denying her authority to adopt the defendant ? 


We are not aware of any case and none has been cited 
to us in which a plaintiff has successfully raised such a con- 
tention as has been laid before us by the plaintiffs learned 
Advocate. In the most solemn way plaintiff represented that 
she had authority to adopt and allowed the adoption of the 
Cefendant to be carried out with the utmost publicity and 
with great pomp and ceremony. Moreover she executed a 
document which shoul] serve thereafter as evidence of the 
fact of the adoption. In the last paragraph of it, we find the 
statement that “this document which is a deed of adoption, 
has been executed by me and I have affixed my seal to it 
with my own hands in order that it may serve as evidence.” 
After the adoption the defendant lived with the plaintiff as 
her adopted son, was married assuch at her expense and, 
‘as we have said, performed the sraa/s of her husband. 


It is contended on her behalfthat the conduct of the plain- 
tiff does not operate as an estoppel, that in order to create an 
estoppel, it must be shown that the person setting it up has 
suffered some loss or detriment, anti that in this case the 
defendant could not show that he had suffered any loss or 
detriment, that both families belong to the same gotra and 
that the defendant can return to his father’s house and obtain 
the share of his father’s property, that the fact that he held 
the position of a Raja for some years was beneficial to bim 
and in no way detrimental. We do not agree as to this. 
The experience of the defendant as a Raja would entirely 
unfit him for the life of a cultivator. But if it were necessary 
to show pecuniary loss, we find that the defendant incurred 
heavy liabilities in defending his adoption in the suit brought 
by Baldeo Singh. In his evidence he ceposed, and he is not 
contradicted, that Man Singh prosecuted this suit on his 
behalf and paid the expenses of it, and that some of the money 
expended by him was still due and further that Lala Niranjan 
Lal, an Honorary Magistrate of Saharanpur had lent him a 
sum of Rs, 23000. If he had not been led to believe that he 
was the adopted son of Raja Raghubir Singh, he would not 
have incurred these liabilities, large sums of money would 
undoubtedly not have been lent to him. So that if it were 
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CIVIL, necessary to prove detriment or loss from the conduct of the 
1008: ' plaintiff on which the estoppel is based, these facts are in our 
aa Opinion sufficient for that purpose. Section 115 of the 

PRARAM Seen Evidence Act regulates the law of estoppel. It prescribes 
BALWANT SINGH. that “When one person has by his declaration, act or omissi6n 
Sine. cj, intentionally caused, or permitted another person to believe a 
thing to be true, and to act upon such belief, neither he nor 
his representative shall be allowed in any suit or proceeding 
between himself and such person or his representative, to 
deny the truth of that thing.” Lord Shand observed of this 
doctrine as follows “What the law and the Indian Statute 
mainly regard is the position of the person who was induced 
to act and the principle on which the law and the statute rest 
is that it would be most inequitable and unjust to him that if 
another by a representation made, or by conduct amounting to 
a representation has induced him to act as he would not 
otherwise have done, the person who made the representation, 
should be allowed to deny or repudiate the effect of his for- 
mer statement to the loss and injury of the person who acted 
on it; ifthe person who made the statement did so without 
full knowledge or under error, s¢bz tmputet. It may, in the re- 
sult, be unfortunate for him, but it would be unjust, even though 
he acted under error to throw the consequences on the person 
who believed his statement and acted on it, as it was intended 
he should do” (Sarat Chander Day v. Gopal Chander 
Laha) (1). To allow the plaintiff to repudiate the adoption 
would not only, we may observe in this case be detrimental 
to the defendant but to third parties such as the creditors of 
the defendant who advanced money to him on the faith of 
his position as Raja. [t is highly probable also that acting 
on the same assurance, his wife’s father gave her in marriage 
to him. Weknow of no authority and none has been cited 
to us in which a widow who had taken a boy in adoption 
to her husband was afterwards successful in a suit for a 
declaration that the adoption was invalid. Two cases in 
this High Court were cited to us in which a similar suit 
failed. The first is the case of Sukhbast Lal v. Guman Singh 
(7), In that case an adoptive father claimed a declaration that 
the defendant was not his adopted son on the ground, amongst 


(1) [1892] I. L. R. 20 Cal, 296 at p. 311. (2) [1879] I. L. R., 2 All, 366. 
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others, that he had not been adopted in the manner and 
according to the ceremonies required by Hindu Law, and had 
failed to perform a certain agreement entered into by him 
with the plaintif. In this agreement the plaintiff agreed on 
_his part to consider the defendant as an adopted son. The 
defendant set up asa defence to the suit that the plaintiff 
could not be allowed to deny the validity of the adoption as 
in a petition presented by him to the Revenue Court on the 
27th of April, 1860, he had declared that he had adopted the 
defendant, that all the ceremonies of adoption required by 
Hindu Law had been performed, and that the defendant 
would succeed to his property on his death and had confirmed 
such declaration by his subsequent conduct, and the defend- 
ant had been excluced from inheriting his natural father’s 
property. The court of first instance held that the plaintiff 
was estopped from denying the validity of the adoption. On 
appeal this decision was upheld. Spankie, J., in his judgment 
observed “ The plaintiff having himself affirmed the adoption 
as having been fully and formally made after the performance 
of all the ceremonies required by the Hindu Law cannot now 
disaffirm it and sue fora declaration that it is invalid. In- 
deed when the adoption has once been absolutely made 
and acted on fcr years, it cannot be cancelled. It is certain 
that an adopted child cannot renounce the family of his 
adoptive father, He is entirely separated from his own 
family when his natural father disposes of him. The adoptive 
father in accepting an adopted son is bound by his act which 
secures to the adopted son all the rights of a son born to 
the family. He is as much a son as if he had been begot- 
ten by his adoptive father.” The only difference between 
this case and the case before us Is that in it the adoptive 
father and the adopted son belonged to different gofras, 
whilst in this case they belonged to the same gofra. This 
does not we think materially differentiate the two cases, 

The other case is that of Durga v. KAushalo(*). In that 
case on the death of her husband Kisheu Lal, the respondent 
Khushalo admitted in the Revenue Court that her husband had 
adopted Durga, the appellant, and prayed that her and his 
names might be recorded in respect of the property left by her 

(3) [1882] A. W. N., 97 
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husband. Subsequently the daughters of Kishen Lal sued 
Khushalo and Durga fora declaration that Durga was not 
the adopted son of Khushalo, and obtained a decree. After 
that Khushalo brought a suit against Durga for possession 
of her husband’s estate, claiming as her husband’s heir, and 
denying the adoption of Durga. STRAIGHT, and TYRRELL, JJ. 
dismissed the suit holding that in view of her declaration and 
conduct in the revenue court, the respondent was not com- 
petent to maintain the suit and that as between her and Durga 
she was estopped from maintaining it. This was a much 
weaker case for the application of the doctrine of estoppel 
than the one which is before us. 


The learned Advocate for the respondents relied upon the 
decision in Thakoor Oomrao Singh v. Thakooranee Mehtab 
Koonwer (1), In that case the plaintiff claimed to succeed to 
certain property as the adopted son of Thakoor Chattarbhooj 
Singh, the husband of the defendant Thakooranee Mehtab 
Koonwer. The daughter of Thakoor Chattarbhooj Singh 
was also impleaded as a defendant. The plaintiff appears 
to have been brought up and regarded as an adopted son and 
as the heir to the property up to the end of 1863 when in the 
record of the paper of administration of Kotla Khas, 
the estate in dispute the Thakooranee cesignated Oom- 
rao Singh as one brought up and educated at her expense 
from childhood saying that his succession on her death was 
to depend upon her pleasure, it being conditional on his 
good behaviour. This declaration gave rise to ill-feeling and 
disputes which ultimately led to the suit. The plaintiff set up 
the case that he was validly adopted. Mehtab Koonwer 
denied the adoption. The other defendant in her written 
statement denied that any authority to adopt had been given 
and she also contended that an agreement of the 22nd of 
January, 1864, which purported to settle the right in the pro- 
perty upon the plaintiff was not binding on her. It was con- 
tended that it did not lie in the mouth of Mehtab Koonwer to 
disclaim the plaintiff as a son and to deny his right to succeed 
to the property of her husband after her treatment and re- 
cognition of him as an adopted son for 14 years. It was 
held that she was not estopped from doing so on the ground 

(1) [1868] H. C. R., N. W. P, 103. 


VOL. V.] HIGH COURT. 577 


that it was never the intention of the Thakooranee that the 
plaintiff should supersede her in the management and enjoy- 
ment of the property without her consent and that she had pot 
precluded herself from setting up the rigid provisions of 
the Hindu Law ; in other words that if there had been no valid 
adoption, she might resist the attempt to eject her upon that 
ground ; seeing that she intended to retain possession during 
the term of her life. It was further held that a valid adoption 
was not proved by the plaintiff and his suit was dismissed. 
It will be observed that in this case an estoppel could not be 
set up as against the second defendant and that the suit was 
not one by an alleged adoptive mother to have an adoption 
set aside but was a suit by the plaintiff claiming possession of 
the adoptive father's property. This case therefore does not 
give much support to the plaintiffs contention. 


Upon the whole, we are of opinion that the’ court below 
rightly held that the plaintiff was estopped from setting up 
the alleged invalidity of the plaintiffs adoption. Plaintiff 
represented that she had authority to adopt, and this repre- 
sentation was acted on by the defendant. The ceremony 
of adoption was carried out on the faith of this representation, 
The marriage of the defendant was likewise on the strength 
of it celebrated and the defendant performed the srad&é cere- 
monies of his adoptive father. © In addition to this we have 
the fact that the defendant resisted the suit of Baldeo Singh 
in which the validity of the adoption was impeached and was 
supported in his defence by the plaintiff and incurred heavy 
liabilities in raising funds for the purposes of his defence. 
These matters appear to us to put it out of the power of the 
plaintiff to maintain a suit for a declaration that her solemn 
act of adoption was without authority. We are supported 
inthis view by the decision in the following cases. Kannan- 
mal v. Virasami (*) Ravji Vinayak Rav Jagan Nath Shankar 
sett v. Lakshmi Bat (8) Santappayya v. Rangappayya ($). 
We might further say that the suit in so far as it is a suit for 
a declaration that the plaintiff had no power to adopt is one 
in which it is discretionary with the court to give or refuse 
relief. We should hesitate in the circumstances of this case 


(2) [1892] I. L. R.15 Mad., 486. (3) [1887] I. L. R. 1r Bom., 381. 
(4) [1894] I. L. R. Mad., 397. 
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= Transfer of Property Act (IV of 1882), section gr-—-Morleage by fixed rate 
pepe J tenant—Redemption by semindar—Interest in the land—Fived rate 
HUSAIN, J. tenant dying childless—Lapse to the Crown. 


The person claiming redemption of property must prove that he 
has an interestin it. Where a fixed rate tenant dies childless, the 
tenancy vests in the Crown. Ram Soneti Kunwar x. Himmat 
Bahadur, la R, 31. A, 92. The mere fact that the zemindar has a 
proprietary interest in the land out of which the interest of a fixed 
rate tenant is carved does not give him an interest in the mortgaged 
property, within the meaning of section gi of the Tiansfer of 
Property Act. 

FIRST APPEAL from an order of Babu Sirish Chandar Bose, 
Subordinate Judge of Ghazipur, reversing a decree of Babu 
Kalka Singh, Munsif of Ballia. 


Suit for redemption of a mortgage. 


Plaintiff came into court alleging that he was the zemindar 
of the land in suit and of which Raghunandan Rai was a 
tenant at fixed rate. Raghunandan Rai mortgaged it to 
the defendants or their ancestors. He died leaving no heirs, 
hence the plaintiff as his representative was entitled to 
redeem. The defence, fzer alia, was that the plaintiff was not 
entitled to redeem, 

The court of first instance finding that the plaintiff was 
not the zemindar but only a muafidar, and mortgagor having 
died childless the land in suit lapsed to the Crown, dismissed 

* F. A. F. O. 31 of 1908. 
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the suit, The lower appellate court reversed the decree, and 
remanded the case for trial on the merits. 


Defendants appealed. 


M. L. Agarwala, for the appellants, contended that the 
tenancy could not lapse to the zemindar as the tenant had 
a permanent and heritable interest in it, on the contrary, it 
lapsed to the Crown, on account of the tenant dying childless. 
He relied on 


Rani Sonet Kowar v. Mirsa Himmat Bahadur, (L. R, 31 A., 92). 


Jagobandhu Phani, (for S C. Banerji), contended that the 
tenancy lapsed to the plaintif who was the zemindar. 


The judgment of the Court was delivered by 


RICHARDS, J.—This was a suit brought by a zemindar to 
redeem a mortgage made by a fixed rate tenant. 


The plaintiff claimed that the fixed rate tenant had died 
without heirs and that accordingly he was entitled to redeem 
the mortgage. The court of first instance, in what we think 
a well considered judgment, dismissed the claim. 


The lower appellate court reversed the decree of the 
court of first instance and held that the plaintiff was entitled 
to redeem. The learned Judge commences by saving that 
the admitted facts of the case are that the tenancy wasa 
fixed rate tenancy the tenant had died heirless. The lower 
appellate court ought to be very careful in stating that facts 
are admitted unless they really are. This court has to accept 
the finding of fact of the lower appellate cout. fn the 
present case the oxus of proving that the tenant died heir- 
less lay upon the plaintiff, and we need hardly say that this 
was an onns which it would be extremely difficult for any 
plaintiff to prove. We doubt very much whether the fact 
that the tenant died without heir was ever admitted by the 
defendants. However in the view which we take this 
matter ig not very material. In our judgment, the tenancy 
did not lapse upon the death of the tenant without heir. The 
tenancy has now vested in the Crown if the tenant died 
without heirs, Rani Sonet Kowar v. Mirsa Himmat Bahadur 
and others. (1). In order to redeem, the, person seeking re- 


. (1) [1876] L. R, 3 L A, 92. 
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demption must have an interest in the “mortgaged property.” 
The “mortgaged property” in the present case was the interest 
of a fixed rate tenant and the mere fact that the zemindar | 
has a proprietary interest in the land out of which the interest 
of a fixed rate tenant is carved does not give him “an interest 
in the mortgaged property” within the. meaning of section 
91 of the Transfer of Property Act. 


Both parties admit that the same question as arises in this 
appeal arises in F. A. F. O. No. 33 of 1908 and that the 
same judgment rules both cases. 


We allow this appeal, set aside the decree of the court 
below, and restore that of the court of first instance with 
costs in all courts. 


B. C. M. Appeal decreed. 


FAZAL-UR RAHMAN AND OTHERS 
VET SES 


SHAH MUHAMMAD KHAN AND OTHERS.* 


Limitation Act (XV of 1877) Sch. FI, art. 179--Decreé in appeal— 
Limitation runs from date of. 


When an appeal is entertained and an order ıs made by the 
court to which the appeal ts preferred, which has the effect of 
finally disposing of the appeal time for execution runs from the 
date of the order of the appellate court. 

Where an appeal was not pressed before an appellate court and 
was dismissed fe/d, that the time began to run from the date 
of the decree in appeal. 
Jeeyangar v. Lakshint Bai, 16 M. L. J., 393, folowed = =Aingan Khan 
v. Ganga Parshad, I. L R., 1 All, 393. Fasi Husen v, Raj Bahadur, 1, 
L. R., 20 All, 124, distinguished. 


APPEAL against the decree of the Subordinate Judge of 
Aligarh. 
Application for execution 
The facts appear from the judgment 
*F, A. No. 218 of rgan. 


] 
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Ghulam Mujiaba (with him Muhammad Ishaq), for the 
appellant. 


William Wallach, for the respondents. 
The judgment of the Court was delivered by 


AIKMAN, J.—The sole question raised in this appeal is 
whether an application for execution presented by the appel- 
lants is or is not barred by limitation. The application was 
to execute two decrees which were passed on the 8th of March, 
1901." Against these decrees appeals were preferred to this 
Court. When the appeals were called on for hearing, the 
learned counsel for the appellants informed the Court that he 
was unable to support the appeals, and they were accordingly 
dismissed, no costs being awarded to the respondents, as they 
were not represented. On this judgment, decrees were passed 
by this Court affirming the decrees of the lower court. It is 
admitted that the appellants’ present application is within 
time, if time is reckoned from the date of the decrees of this 
Court, but would be barred by limitation if time be computed 
to run from the date of the decrees of the Court of first 
instance. The lower court has held that as the appeals to 
this Court were not supported, time must be held to run from 
the date of the decrees of the court of first instance, and has 
accordingly dismissed the application as barred by limitation. 
Against the order of the lower court the present appeal has 
been preferred. In our Judgment the appeal must succeed. 
It seems to us that the language of Article 179 of Sch. II 
of the Limitation Act is perfectly clear and is in favour of the 
appellants’ contention. That article allows three years from 
the date of the decree or order, or, where there has been an 
appeal, from the datë of the final ‘decree or order of the appel- 
late court. There was undoubtedly an appeal in the case 
before us, and a final decree was passed by the appellate 
coutt. The application is within three years from the 
date of the final decree, For the respondents reliance is 
placed upon two decisions of this Court in Mingan Khan v. 
Ganga Parshad (1) and Fasal Husen v. Raj Bahadur (°). In 


our opinion, these cases are distinguishable from the present | 


as in the former the appeal was withdrawn, and the question 
which had to be dealt with was as to the time to be allowed for 


(1) [1896] I. L. R, 1 All, 293. (2) [1897] I. L. R, 20 AIL, 124 
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payment of pre-emption money. Moreover, the language of 
article 179 was not referred to. In the second of these, to 
which one of us was a party, the appeal abated. It appears 
that the decree-holder in that case appealed against one 
Hardayal, a judgment-debtor. Hardayal died, and the decree- 
holder failed to bring.on the record his legal representatives. 
It was held that the only extant decree was the original decree 
of the Munsif. In the Full Bench case of /eeyangar v. 
Lakshmi Dass ($), the Madras High Court held that when an 
appeal is entertained and an order made by the court to 
which the appeal is preferred which has the effect of finally 
disposing of the appeal, time for execution runs from the date 
of the order of the appellate court. The learned Judges in 
that case dissented from certain decisions of the Bombay 
High Court in which an opposite view had been taken. We 
agree with the opinion expressed by the Full Bench of the | 
Madras High Court. Ifa judgment-debtor’s appeal, as some- 
times happens, is pending for upwards of three years, and if it 
were held that the appellant judgment-debtor, by withdrawing 
or declining to support his appeal, or by omitting to bring on 
the record the, representatives of a deceased respondent, could, 
notwithstanding the fact that an appeal had been filed, cause 
time to run from the date of the original decree, it would in 
our opinion be going directly against the language of the 
Limitation Act and would open a door to fraud. We allow 
the appeal, and, setting aside the order of the lower Court, 
send back the case to that Court with instructions to re-admit 
the application under its original number in the register and 
dispose of it according to law. The appellants will have the 
costs of this appeal. Other costs will follow the event. 


Appeal decreed. 
(3) 16 M. L. J. 393. 
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PARTAP SINGH 
VEISUS 
THE DELHI AND LONDON BANK, LIMITED.* 
Code of Civil Procedure (Act XIV of 1882), section 503— Power to 
appoint receiver-—Hxecution of decree. 

Section 503 of the Code of Civil Procedure gives the court power 
to appoint a receive: where the decrees passed against third parties 
in favour of the judgment-debtor are attached in execution and 
where it appears that by so doing the interest of the parties will be 
saved 

APPEAL against the order of Babu Girraj Kishor Dutt, 
Subordinate Judge of Bareilly. 

The facts appear from the judgment. 

Application to appoint a receiver. 

The court below dismissed the application. 

Judgment-debtor appealed. 

Satish Chandra Banerji, for the appellant. 

The respondents were not represented. 

The judgment of the Court was delivered by 


AIKMAN, J.—This is an appeal from an order of the court 
below refusing the appellant’s application, for the appointment 
of a receiver. The respondent Bank, which is not represented 
here, held a decree against the appellant for Rs. 35,000. In 
execution of this decree the respondent Bank attached two 
decrees held by the appellant, the aggregate amount of which 
is said to be upwards of a lakh of rupees. The Bank applied 
for sale of the decree. The judgment-debtor presented an 
application to the lower court stating that if the decrees were 
sold, the result would be that both he and the Bank would be 
losers, and he prayed the court to appoint a receiver to realize 
the amount of his decrees attached by the Bank. The learned 
Subordinate Judge in his order under appeal states that the 
judgment-deltor’s case is a pitiable one, as there is very 
little likelihood of the decrees fetching a suitable price at the 

“Tr, A. F, O. No. 35 of 1907. 
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auction sale. But he was of opinion that section 503 of the 
Code of Civil Procedure did not apply to a case like the pre- 
sent, and accordingly rejected the application. In our opinion 
the opening words of the section are wide enough to cover a 
case like the present. We accordingly allow the appeal, set 
aside the order of the lower court,an | remand the case to that 
court with instructions to re-admit the application under its 
original number in the register and adopt proper steps for the 
appointment of a receiver. We make no order as to costs. 

l Appeal decreed. 


ASMA BIBI 
VErSUS 
AHMAD HUSAIN AND OTHERS.” 

Code of Ciuil Procedure (Act XIV of 1882) sections 206, §51—Effect 07 
dismissal of appeal under that section— Whether decree or order— 
Amendment. 

The dismissal of an appeal under section §51, Code of Civi Pro- 
cedure, 1s a decree which supersedes the deciee of the Court below. 
Hence the only Court which has jurisdiction under section 206 of 
that Code to amend the decree is the Court which has acted under 


section 551. 

Application to revise an order of the Subordinate Judge 
of Jaunpur 

Application for amendment of deciee. 

The material facts appear from the judgment. 


Baldeo Ram Dave, for the applicant. 

B. E. O'Conor (for whom Sital Prasad Ghose), for the 
opposite party. 

The following judgment was delivered by 

KARAMAT HUSAIN, ].—The facts of the case are the 
following:—In a suit for their shares in the property left by 
one Aminuddin, deceased, a plaint was presented on behalf 
of Asma Bibi and others against Ahmad Husain and others 
to the learned Subordinate Judge of Jaunpur. 

* Civil Revision No. 18 of 1907. 
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The suit was contested by the defendants. The learned 
Subordinate Judge of Jaunpur returned che plaint to be 
presented to the learned Subordinate Judge of Benares, 
and on the 8th February 1906 a formal order was framed 
by the learned Subordinate Judge of Jaunpur which award- 
ed full costs to Asma Bibi and others. The judgment- 
debtors appealed against that order to the High Court 
under section 588, clause (6), of the Code of Civil Procedure. 
In the memorandum of appeal cbjection was taken to the 
full costs. A Bench of this Court dismissed the appeal 
under section 551, clause (1), of the Code of Civil Procedure 
on the 24th May 1906. 


Prior to the dismissal of appeal under section 551, the 
judgment-debtors had applied to the court below for the 
amendment of the decree dated 8th February 1906 under 
section 206 of the Code as to the full costs. The court 
below after that dismissal under section 551 amended its 
decree on the 26th of May 1906. One of the decree-holders 
comes to this Court in revision under section 622 of the 
Code of Civil Procedure on the ground that the court below 
had no jurisdiction toamend a decree confirmed by the High 
Court, 


The question whether the court below in such a case has 
or has not jurisdiction to amend its own decree is of much 
practical importance, and its determination depends upon 
determining the nature of the dismissal of an appeal under 
section 551, clause (1). If the dismissal is a decree, it super- 
sedes the decree of the court below, and that court has no 
jurisdiction to amend the decree of this Court, but if the 
dismissal is an order as distinguished from a decree, the decree 
of the court below is the only decree in existence and that 
court can amend it. The Calcutta and Madras High Courts 
have held that a dismissal under section 551, clause (1) isa 
decree—see Urma Sundari Devt v, Bindu Bashint Chowdhrant 
(1), Peary Mohan v. Mahendra Nath (°) and Munisamt Naidu 
y, Muntsamt Reddi (3). The Bombay High Court in Bapu v., 
Vajir (+), however, ruled that the dismissal of an appeal under 


(1) [1897] I. L. R., 24 Cal, 759. (2) [1906] 4 C. L. J., 566. 
(3) [1899] L L. R, 22 Mad., 293. (4) [1897] L L. R, 21 Bom, 548. 
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section 551 of the Civil Procedure Code (Act XIV of 1882) 
leaves the decree of the lower court untouched, neither 
confirmed, nor varied, nor reversed, and it remains the decree 
of the lower court which can amend it or bring it into accord- 
ance with its judgment. 


This view is based not upon any principle but upon the 
change of language made in section 551 by section 47 of 
Act VII cf 1888 as appears from the following remarks 
of the learned Judges. They say.—“The change of language 
made in 1888 in that section by the Legislature shows, 
we think, that it was intended that there should be a differ- 
ence between the results of a dismissal under it and of-a 
confirmation under section 577,as indeed we think, there 
must be. Dismissing an appeal is, we think, refusing to 
entertain it, as in the case of an appeal dismissed being 
time barred. Where an appealis dismissed under section 
551, there is no decree of the High Court which can be 
executed.” 

To my mind the view taken by the Calcutta and Madras 
High Courts is more in keeping with the principles on which 
the Law of Procedure is based than the view of the Bombay 
High Court, The dismissal of an appeal under section 551, 
clause (1) of the Code of Civil Procedure, is a final adjudica- 
tion upon the rights of the parties to the appeal and is there- 
fore a decree within the definition of that term in the Code. 


Again the admission of an appeal is a condition pre- 
cedent to the exercise of the power conferred by section 
551, clause (1)—see Rudr Prasad v. Baijnath. (1) The hear- 
ing of the appellant or his pleader by the terms of the section 
is also a condition precedent to the exercise of that power 
and if an appeal is dismissed after it has been admitted and 
heard the dismissal must result ina decree superseding that 
of the court below. 


A Full Bench of this Court in Thakur of Masuda v, The 
Widows of the Thakur of Nandwara. (°) remarks — 
“For it was, although a proceeding under section 551 and 
therefore ex parte, of such a nature that judgment upon it 
against the appellant finally disposed of the case on the 


(1) [1893] I. L R., 15 All, 367, at p. 369. 
(2) [1880] I. L, R., 2 All., 819, at p. 823. 
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merits.” The remarks show that an appeal is disposed of 
under section 551 on the merits. This being the case the 
dismissal can be nothing but a decree. 


Besides, the appellate court as soon as it admits an appeal 
is seised of it—see Kristuama Chartar v. Matgaimmal (1) and 
the Code of Civil Procedure or any other Act has conferred no 
power upon such appellate cuurt in such a case to so refrain 
from deciding the appeal as to leave the decree of the court 
below unsuperseded. “The function of an appellate court,” 
their Lordships of the Privy Council say, “is to determine what 
decree the court below ought to have made. It may affirm, 
reverse ot vary the decree under appeal. In the first case, 
it leaves the original decree stan‘ling, uperadding it may be 
an order ‘for the payment of the costs of the appeal or for 
interest on the amount originally decreed. In the other two 


cases it substitutes other relief for the relief originally given” — 
Kustokinker Ghosh Roy v. Burrada Caunt Singh Roy(*). 


Such being the function of an appellate court, it cannot 
refuse to entertain an appeal which has been admitted and 
in which the appellant or his pleader has been heard, nor can 
it in such a case leave a decree of the court below so ‘un- 
touched ' as to give it jurisdiction to amend its own decree 
after the dismissal of the appeal under section 551, clause (1) 
of the Code. To say that the appellate court has such a 
power and that it has been conferred upon it by amending 
section 551 and substituting “dismiss the appeal, etc., for 
“confirm the decision of the court, etc.,” is more than I can 
comprehend, To give an appellate court the power of refus- 
ing to entertain an appeal which has been admitted and in 
which the appellant has been heard and of refraining from pass- 
ing a decree which should supersede the decree of the court 
below is opposed to the objects for which the courts of 
appeal are established and cannot be inferred from a slight 
change made in the language of section 551. 


Their Lordships in the case of XK¢tstokinker, no doubt, re- 
mark that “there may be cases in which the appellate court 
particularly on special appeal might see good reason to limit 
its decision to a simple dismissal of the appeal, and to abstain 


(2) [1903] I. L. R., 26 Mad., 91; at p. 96. (3) 10 B. L. R.. Jorsat p. 113, 
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from confirming a decree erroneous or questionable, yet not 
open to examination by reason of the special appeal,” and 
the learned Judges who decided Venkatanarasinmha Naidu 
(7) with reference to those remarks say to the effect that 
the language of the Judicial Committee suggests a dis- 
tinction between a confirmatory decree and a decree which 
simply dismisses the appeal. Those remarks, anyhow, cannot 
be construed to mean that the dismissal of an appeal under 
section 551, clause (1), 1s not a decree. The learned Judges 
who decided Bapu v. Vayir (*) have themselves conceded 
that the dismissal under section 551 is a decree. They 
say :—“ Mr. Govardhan argues that the dismissal of the ap- 
peal under section 551 isa decree and appealable under sec- 
tion 584. That may be conceded ; still it is clearly not confirm- 
ing the decree of the lower court.” They have, however, 
drawn a distinction between a confirmatory decree and a dec- 
ree which simply dismisses the appeal without noticing the 
results to which the distinction leads. In cases of dismissal 
under section 551, clause (1), it leads to the existence of 
two decrees in one and the same case at one and the same 
time, t.e— 

(a) The decree of the court below which according to the 
learned Judges is untouched. 

(6) The decree of the appellate court which simply 
dismisses the appeal without confirming the decree of the 
court below. 


When an appeal is dismissed as time barred, it is to be 
remarked, with due respect to the learned Judges, that the 
appellate court in such acase does not passively refuse to 
entertain it. It actively determines the rights of the parties 
to the appeal. Such determination being an exercise of the 
function of the appellate court gives a fresh starting point of 
limitation—see Akshoy Kumar Nundi v. Chunder Mohan 
Chathatt (8), and Murttdhar v. Tapeshst Rai (4). The 
learned Judges say that “where an appeal is dismissed 
under section 551 there is no decree of the High Court 
which can be executed.” If they mean that no decrees 
as a matter of practice are framed, their reasoning, with the 


(1) [1903] ro Mad. L. J., 260. (2) [1897] 1. L. R., 21 Bom., 548. 
(3) 1888] I. L. R., 16 Cal, 250. (4) [1894] A. W. N., 46. 
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utmost respect to the learned Judges, proves nothing. The 
omission to frame a formal] decree cannot establish that the dis- 
missal under section 551 is not a decree. If they mean that 
the dismissal is not a decree, they, with due deference to them, 
not only beg the question but contradict themselves for they 
have “conceded ” that the dismissal is a decree. There is 
nothing in the Code of Civil Procedure to prohibit the prepar- 
ation of a-decree when an appeal is disposed of under section 
555 

A reference to the printed judgments of the Bombay High 
Court for 1891, pp. 58 and 239 shows that the Court, adopt- 
ing the view of the Madras High Court in Royal Reddi v. 
Linga Reddi (1), that there should be a judgment and decree 
in cases dealt with under section 551, issued a general rule 
to that effect for the guidance of the subordinate courts. I, 
however, presume that these judgments and the general rule 
as to the framing of decrees in cases dealt with under section 
551 were not brought to the notice of the learned Judges who 
decided Bapu'v. Vayir. Had those judgments and the 
general rule been brought to their notice, they might have 
arrived at a different conclusion. 


For the above reasons, I am of opinion that the dismissal 
of an appeal under section 551 clause (1), is a decres ; that 
it supersedes the decree of the court below, and that in the 
case before me the Hizh Court is the only Court which has 
jurisdiction to ameal the decree under szction 206 of the 
Code of Civil Procedure. 


I therefore allow the application for revision, and set aside 
the order of the learned Subordinate Judge of Jaunpur, 
amending the decree dated the 8th February, 1906, as to the 
full costs. I male no order as to costs. 

Order set aside. 


(1) [1880] I. L. R., 3 Mad., 1. 
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utmost respect to the learned Judges, proves nothing. The 
omission to frame a formal decree cannot establish that the 
dismissal under section 551 isnotadecree. If they mean that 
the dismissal is not a decree, they, with due deference to them, 
not only beg the question but contradict themselves for they 
have “conceded ” that the dismissal is a decree. There is 
- nothing in the Code of Civil Procedure to prohibit the prepar- 
ation of a decree when an appeal is disposed of under section 
551. 

A reference to the printed judgments of the Bombay High 
Court for 1891, pp. 58 and 239 shows that the Court, adopt- 
ing the view of the Madras High Court in Royal Reddi v. 
Linga Reddi (*), that there should be a judgment and decree 
in cases dealt with under section 551, issued a general rule 
to that effect for the guidance of the subordinate courts. I, 
however, presume that these Judgments and the general rule 
as to the framing of decrees in cases dealt with under section 
551 were not brought to the notice of the learned Judges who 
decided Bapu v. Vazir. Had those judgments and the 
general rule been brought to their notice, they might have 
arrived at a different conclusion. 

For-the above reasons, I am of opinion that the dismissal 
of an appeal under section 551 clause (1), is a decree ; that 
it supersedes the decree of the court below, and that in the 
case before me the High Court is the only Court which has 
jurisdiction to amend the decree under section 206 of the 

Code of Civil Procedure. 
| I therefore allow the application for revision, and set aside 
the order of the learned Subordinate Judge of Jaunpur, 
amending the decree dated the 8th February, 1906, as to the 
full costs. I make no order as to costs. 


Order set aside, 
(1) [1880] I. L. R., 3 Mad., L 
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KASHI PRASAD AND ANOTHER 
VEFSUS 


INDAR KUNWAR”* 


Mukaddam—J/nferior proprietor —Grant by Government to Hindu widow 
of superior proprietary rights~Nature of estate taken by widow— 
Grafi— Trust. 


/’s husband and some other persons were inferior proprietors (Mu- 
kaddams) of a village. After death of /’s husband, Government con- 
ferred the semindari rights upon J, and these other persons. eld, 
that the inferior proprietors acquired these sendari rights by virtue 
of and not independently of their pre-existing estate, the inferior 
estate thus becoming merged as it were in the superior interest. / 
therefore could not deal with the estate as her absolute property. 


Per STANLEY, C. J. Evenif the act of Government amounted to 

a grant of the semindari rights to J, the doctrine of graff would be 

applicable and she became a constructive trustee of the rights so 

acquired for the parties entitled to the whole interest. Keech v. 
Sandford, 2 Wh. and T. Eq. C., 693, referred to. 

APPEAL against the decree of Pandit Girraj Kishore Dutt, 


Subordinate Judge of Bareilly. 
Suit for possession of certain immoveable property. 
The statement of factsis taken from the judgment of 


STANLEY, C. J.—“ This appeal arises out of a suit for 
possession of a share in the vallage of Kanai Shibnagar in the 
District of Bareilly and for mesne profits. The facts are 
these. One Newal Rai was the owner of this as well as other 
property. He died before the year 1872 leaving a widow 
Musammat Jaika and two daughters, namely, Musammat 
Bilaso and Musammat Hulaso. One Banarsi Das purchased 
the property in suit at a sale in execution of a decree obtain- 
ed against Musammat Jaika. The defendants Kashi Prasad 
and Basdeo Sahai are the brothers of Banarsi Das who is dead. 
Five kachwansis of the property isin the possession of the ~ 
defendants 3 to 8 and as to this portion the plaintiffs’ suit has 
been dismissed and we are not concerned with it in the 
present appeal. Musammat Jaika died on the 27th of No- 


* No. 276 of 1906. 
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vember, 1878, and after her death, her daughters Bilaso and 
Hulaso sold 3{th of the property to Musammat Lachman and 
three others. A suit was brought by the vendor and vendees 
for possession of the village of Hafizpur not the village in 
dispute and the suit was decreed on the 18th of May, 1881, 
and on appeal the decree for possession was affirmed by 
the High Court. Musammat Hulaso died in the year 1894, 
and her sister Musammat Bilaso died on the 15th of Septem- 
ber, 1895, Musammat Hulaso left a son Majnun Lal and he 


on the 15th of June, 1904, sold the village in dispute to the ` 


plaintiff Musammat Indar Kunwar. The present suit was 
instituted on the rith of December, 1905, so that it was 
brought within 12th year from the deaths of Musammat 
Hulaso and Musammat Bilaso. 

One of the defences set up was that the debt of Musammat 
Jaika in respect of which the property was sold was in- 
cutred for legal necessity. This defence was not established, 
and it has not been raised before us. Another plea raised 
was in regard to the 34th of the property which was sold by 
Musammats Hulaso and Bilaso on the 8th of January, 1881. 
The plea was that this sale was carried out for legal 
necessity and that the plaintiff as representative of Majnun 
Lal was bound by it. Thisis the subject of the connected 
appeal No. 280 of 1906. As to the entire of the village the 
main and important defence was that the property was not 
the estate of Newal Rai and did not devolve on Musammat 
Jaika as his heir, that Newal Rai was only a mukaddam of 
the property being recorded as lambardar and that after his 
death the Government conferred proprietary rights on Musam- 
mat Jaika and she thus acquired the absolute estate and did 
not inherit it from her husband and that consequently Banarsi 
Das who purchased the property at a sale in execution of a 
decree obtained against Musammat Jaika acquired an 
absolute estate in it. This was the main contention before us 
of the defen ‘ants appellants. 


The circumstances which led to the intervention of Go- 
vernment in regard to this estate were these. Raja Kheri 
Singh owned the village in dispute and a number of other 
villages as zamindar but under him were inferior proprietors 
who are described as mukaddams. Raja Kheri Singh made 
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default in payment of the Government Revenue and in conse- 
quence the Government determined to make settlement with 
the under-proprietors and the under-proprietors engaged with 
the Government for the payment of the Government Revenue, 
and maltkana allowance of Rs. 10 per cent of the Government 
Revenue was allowed to the Raja. The settlement was so 
made with Musammat Jaika after the death of her husband 
and it is this settlement which forms the basis of the claim that 
Musammat Jaika by grant from Govenment became in her 


` own right the absolute owner of the village in dispute with 


other property.” 
The court below decreed the suit. 
Defendants appealed. 


Motilal Nehru (with him S. C. Baneri), for the appellants, 
cited 


Bhagwati Prasad v. Hanuman Prasad Singh [1900] I. L. R., 23 Al, 67. 

Mayne, Hindu Law and Usage, Ed. 7, section 286, p. 358. 

Brijindar v. Janki Koer, (1877] L. R., 5 1.A,1;1C. LR, 318. 

Braja Kishore v. Kundana, [1899] L. R., 26 I. A., 66, I. L. R, 22 Mad., 
431. 

[STANLEY, C. J., referred to the doctrine of graft well 

known ‘at home’ and embodied in section go of the Indian 
Trusts Act, II of 1882.] 


There was no question of life tenancy or trust here. Cer- 
tain persons, including the lady’s husband, held inferior pro- 
prietary rights. Several years after the death of the husband, 
when the widow had already inherited such rights from her 
husband, the local Government granted full proprietary rights 
to her and the other inferior proprietors. These others 
were males and they admittedly took an absolute estate; why 
should the lady then be held to have taken only a Hindu 
widow’s estate under the self-same grant? A woman may 
inherit a widow’s estate from her husband, but how can she 
take a wrdow’s estate under a grant made by the Sovereign 
Power professedly of the entire estate and long after her hus- 
band’s death? The full proprietary estate which the Govern- 
ment is reported to have granted her had never belonged to 
her husband. 


J. N. Chaudrt (for Sundar Lal), for the respondent, argued 
upon the evidence especially with reference to the Sudder 
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Dewany Adalut judgment of the 27th of August, 1861, 
that it had not been shown that the so-called mukaddamz 
rights in this case were other than proprietary rights, or that 
any higher rights as a matter of law or fact had been conferred 
upon the mukaddams by the subsequent Government grant 
relied upon by the appellants. The widow took, as such, only 
what her husband had already held. He further contended 
that “if the widow acquired any property by reason of being 
the widow of her deceased -husband, she could not hold it on 
any terms other than those on which she held the property 
she had inherited from her husband.” 


Motilal Nehru was heard in reply. 
The following judgments were delivered by 


[Stanley, C. J., after stating the facts as set forth above 
continued :] 


It does not appear that any sanad was granted by Govern- 
ment to Musammat Jaika. The only evidence which has been 
laid before us on the subject are some records from the Settle- 
ment Department and also Judgments of the Civil Courts. 
One of the records in question is a proceeding before the 
Settlement Deputy Collector of Bareilly, dated the 4th of 
September, 1870, relating to settlement of the village of Kaini 
Shibnagar (No. 58 C of the record). In it the reason is as- 
signed for the nomenclature of the village and successive 
transfers and from it we gather that the village was 
populated by Hari Ram Mukaddam about 300 years ago, 
that subsequently the village-site was washed away by the 
floods of the Ram Ganga, and that it .was afterwaids popu- 
lated by one Sewa Ram. Then follows this statement 
“Atthe time of the former settlement Ranis Rup Kunwar 
and Bas Kunwar, wives of Raja Kheri Singh, were the zamin- 
dars and Ganga Ram, Khiali Ram, Gajadhar, Tilok Chand and 
Newal Rai Mukaddams the lambardars of this village. After 
the settlement, Newa! Rai died and in his stead the name of 
Musammat Jaika was entered as a lambardar.” Then later on 

.an order of the Lieutenant Governor, dated the 24th of June, 
1851, is recited to the effect that the zamindari of this village 
was conferred upon certain persons who are named and 
amongst others as to 6 biswas 13 biswansis and 5 kachwansis 
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on Ganga Ram and Musammat Jaika. Later on we find the 
statement that on the roth of March, 1862, an order together 
with a list of taluqdari villages of Raja Kheri Singh was 
received from the Lieutenant Governor to the effect that the 
mukaddams should pay to the heirs of Raja Kheri Singh 
Rs. 10 per cent of the Government Revenue as alikana 
allowance, 

In the Ahewat of the village of Kanai Shibnagar, dated 
the 8th of January, 1870, there appears in the last column the 
following statement :— There are two kinds of proprietors in 
this village 7. e., one superior and the other inferior, As under 
the order of the Government the inferior proprietors have 
been charged with the payment of revenue the settlement of 
this village has been made with them. Raja Partab Singh, 
the adopted son of Ranis Rup Kunwar and Bishen Kunwar 
widows of Raja Kheri Sinzh has been declared to be the 
superior proprietor of this village. Rs. 134 on account of 
Maltikana allowance due to him shall as per detail given in 
column 13 be paid into the Tahsil and he will continue to 
receive it from the Tahsil treasury. He shall have nothing 
to do with the collections and assessments of the village. 


It appears that the widows of Raja Kheri Singh instituted 
a suit as his representatives to recover zamindari and mal- 
guzari possession of the entire estate of Raja Kheri Singh 
including 87 mauzahs and to set aside the decision of the 
settlement officer, dated the 24th of June, 1851, by which the 
plaintiffs’ claim was rejected and the zamindari title of Ghulam 
Husain and others was recognised. The Judge of Bareilly 
decreed the plaintiffs’ claim whereupon an appeal was preferred 
to the Sadar Dewany Adawlat and we have on the record a 
copy of the judgment of that Court, dated the 27th of August, 
1861. In that judgment a short history of the estate is to be 
found and official reports are quoted as elucidating the fiscal 
history of the estate, and the positions of the conflicting 
claimants. From this, it appears that at the session the name 
of Kunwar Kheri Singh was recorded as proprietor of the 
entire perganah but that the first settlement was concluded . 
generally with the mukaddas that at the second settlement 
Kunwar Kheri Singh engaged for 21 villages and at the third 
settlement for 26 but that owing to his incapacity and the 
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fact that the revenue had fallen into arrears, Kunwar Kheri 
Singh was excluded from the settlement and a suitable provi- 
sion was made for him as an equivalent for his exclusion from 
the management of the estate. The learned Judges held that 
the allowance in question was actually granted as a maltkana 
allowance and that the plaintiffs possessed a proprietary title 
to some extent in all the villages claimed but that the defend- 
ants who then engaged with Government for the 54 mukad- 
dami villages were possessed of proprietary rights in these 
villages of a heritable and transferable nature. The con- 
clusion at which the learned Judge arrived was that in the 
case of the 54 mukaddami villages, there existed an inferior 
proprietary right heritable and transferable which was vested 
in the defendants then engaging as for these mauzahs. 


We gather from this that there was no actual confiscation 
by Government of the superior proprietary right of Raja 
Kheri Singh and no grant of that estate to the inferior pro- 
prietors, What the Government did was to settle for the 
revenue with the inferior proprietors reserving to Raja Kheri 
Singh in respect of his superior proprietary rights a alikana 
allowance. The inferior proprietors no doubt thus acquired 
zamindari rights which they had not previously enjoyed but 
these rights were acquired by virtue of and not independently 
of their pre-existing estate. The inferior estate became as it 
were merged in the superior interest thus, I may say usurped. 
Musammat Jaika had succeeded on the death of her husband, 
Newal Rai, to his estate, anıl was recorded in the revenue 
papers as lambardar. Then by virtue of the order of His 
Honour the Lieutenant Governor to which I have referred 
she and Ganga Ram acquired zamindari rights in respect of 
6 biswas 13 biswansis and 5 kachwansis in the villages in 
question of which Musammat Jaika was entitled to one half. 
It is difficult to see how the accretion to her rights, thus 
acquired, can be regarded as equivalent to a grant by Govern- 
ment to Musammat Jaika in her own right of the estate 
which formerly belonged to her husband, so as to enable her 
to deal with it as her absolute property, and disappoint the 
expectation of her daughters and the other reversionary heirs 
of her husband to whom the property would, in the ordinary 
course, have come upon her death. 
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The learned Subordinate Judge held that Musammat 
Jaika inherited the property from her husband and did not in 
her own right acquire the zamindari rights which Government 
conferred. He observes as follows :—“ It seems clear to my 
mind that as Musammat Jaika’s name was entered in revenue 
papers in respect of her husband’s lambardari rights as heir 
of her husband, the zamindari rights in the shares in dispute 
were also conferred on her by Government as representing 
her deceased husband and as his heir, and she herself had 
doce nothing to merit.the grant of zamindari rights to her, and 
she might never have acquired the zamindari rights, had she 
not been heir and wife of Newal Rai deceased.” 


I think that the learned Subordinate Judge was right in 
the conclusion at which he arrived. Musammat Jaika acquired 
the property of her husband for a Hindu widow’s estate, and by 
virtue of her ownership derived from her husband acquired 
from Government the zamindari rights which had not previous- 
ly been enjoyed. The acquisition of these must I think be 
taken to be an enlargement merely of the interest to which 
she was entitled as the widow of Newal Rai and as such be 
treated as acquired for the benefit of al? persons interested as 
reversioners in the estate of Newal Rai. Even if the act of 
Government amounted toa grant of the zamindari rights to 
Musammat Jaika, it appears to me that the doctrine of graft, 
which is so fully dealt with under the leading case of Keech 
v. Sandford (*), would be applicable. The rule laid down 
in the principal case is that when a trustee of lease-hold pro- 
perty renews the lease in his own name, he must hold the 
renewed lease for the benefit of his cestui gue trust. This rule 
has been extended, and it is applicable to the case of a pur- 
chase of the reversion of an estate by a tenant for life, and is 
based in such case upon the duty which lies upon a limited 
owner to act in a matter of the kind for the benefit of the 
whole interest. The principle is embodied in the Indian 
Trusts Act 1882. Section go of that Act prescribes that 
“Where a tenant for life, co-owner, mortgagee or other qualified 
owner of any property by availing himself of his position 
as such gains an advantage in derogation of the rights of 
the other persons interested in the property, or -where ay 

(1) 2 Wh and T. Eq. Cas., 693. 
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‘such owner as representing all persons interested in such 
property gains any advantage, he must hold for the benefit of 
all persons so interested the advantage so gained but subject 
to repayment by such persons of their due share of the ex- 
penses properly incurred, and to an indemnity by the same 
persons against liabilities properly contracted in gaining such 
advantage.” Here Musammat Jaika who inherited from her 
husband his estate as tenant for life acquired from Govern- 
ment the zamindari rights which had belonged to Raja Kheri 
Singh by virtue of her position as qualified owner and thus 
gained an advantage in derogation of the right of the other 
persons interested in the property. Consequently she was 
bound to hold the advantage so gained for the benefit of all 
persons so interested, Ifshe had not been tenant for life of 
the property of her husband Government would undoubtedly 
not have settled with her for the revenue. It was by virtue 
of her possession of the estate as his widow and not other- 
wise that she obtained the concession of zamindari rights 
from Government. If therefore there was a grant from Govern- 
ment to her she became I think, a constructive trustee of the 
rights so acquired for the parties entitled to the whole interest. 

For the foregoing reasons I would dismiss the appeal. 

BANERJI J.—I also am of opinion that the appeal should 
be dismissed. In my judgment the effect of the settlement with 
Musammat Jaika was to enlarge the widow’s estate which she 
held as heir to her husband Newal Rai. As such widow she held 
a life-estate in the rights of Newal Rai as mukaddam. When 
the Government made a settlement with her and Ganga Ram 
the brother of Newal Rai, it only enlarged the mukaddami 
rights held by them. So that the enlarged rights were held 
by her in the same capacity in which she held the original 
rights, namely, as a Hindu widow. I see no reason to assume 
that absolute rights as proprietor were conferred on her 
by Government. She was not therefore competent to make 
the transfer in suit. I express no opinion on the question of 
graft or on the question whether she may be deemed to have 
been a trustee for the persons entitled to the estate. 

BY THE COURT.—The order of the Court is that the appeal 
be dismissed with costs including fees in this Court on the 


higher scale. 
J P Appeal dismissed. 
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ABDUL KARIM KHAN 
l VErSUS 
MAKBUL-UN-NISA BEGAM AND OTHERS,* 
Succession Certificate Act (VII of 1589), sections 2,4—~Deferred dower! 
Debi— Makomedan Law. 


Dower whether it be prompt or deferred, is a debt due from the 
husband to the wife. Deferred dower is a debt payable in the 
future. A court, therefore, cannot pass a decree for its recovery by 
the heir of the lady without the production of a succession certificate, 

FIRST APPEAL against the decree of Babu Nihala Chandra, 
Subordinate Judge of Moradabad. 


Suit to recover a share of the dower debt. 

The court below decreed the suit. 

Defendant appealed. 

The material facts appear from the judgment. 

B. E. O'Conor and Sundar Lal, for the appellant. 


Mott Lal Nehru, Tei Bahadur Sapru and Mohan Lal 
Nehru, for the respondents, 
The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit brought 
by the plaintiff, one of the two heirs of Musammat Kadri 
Begam, the deceased wife of the defendant, for her share of 
the deferred dower of Mussammat Kadri Begam, which be- 
came due on her death. The court below decreed the plain- 
tiffs claim. Of the grounds of appeal only two were pressed 
before us, one being that the suit was barred by limitation 
and the other that without the production of a succession cer- 
tificate the court below was not justified in passing a decree. 


As regards the question of limitation, the allegation of the 
defendant is that Kadri Begam died on the 16th of September, 
1902, whereas the plaintiff says that she died on the 19th of that 
month. If she died on the earlier date, the suit, which was not 
instituted until the 18th of September, 1905, is barred. We 
have carefully considered the evidence of the witnesses who 
were examined for the respective parties. This evidence is 

* F, A. No. 154 of 1906. 


VOL. V.] HIGH COURT. 599 


very conflicting. But upon full consideration of it, we are 
quite unable to hold that the learned Subordinate Judge was 
wrong in the decision at which he arrived., He had the wit- 
nesses before him and was in a better position than we are to 
judge of the credit to be given to their testimony. The evid- 
ence of the plaintiff's witnesses is corroborated by an entry of 
the death in the register of deaths kept at the Police Station 
at Chowk at Rampur where Kadri Begam died. Siraj-ud-din 
proved this entry, and according to it Musammat Kadri 
Begam, in the register described as Kazmi Begam, a name by 
waich she was also known, is stated to have died on the 19th 
September, 1902. . 

' The next question is as to the necessity for a certificate 
under Act VII of 1889. Section 5 of that Act prescribes that 
“no court shall pass a decree against a debtor of a deceased 
person for a payment of his debt to a person claiming to be 
entitled to the effects of the deceased person or to any part 
thereof * * * except on the production of (z) probate or 
letters of administration * * * 


(ii) A certificate granted under section 56 or section 57 
of the Administrator-General’s Act, 1874 * * * 

(iii) A certificate granted under this Act and having the 
debt specified therein, or 


(tv) A certificate granted under the Regulation of the 


Bombay Code No. VIII of 1827. 


Sub-section 2 defines “debt ° as including any debt except 
rent, revenue or profits payable in respect of land used for 
agricultural purposes, Debt is therefore used in a very wide 
sense. The plaintiff has not produced probate, or letters of 
administration or a certificate as required by the Act. It is 
contended on her behalf that, inasmuch as the dower in res- 
pect of which she sues was deferred dower, it never was pay- 
able to Kadri Begam, and therefore her husband was not her 
debtor within the meaning of section 4. Reliance is placed 
upon two decisions of the Calcutta High Court as supporting 
this contention. The first is the case of Memdhart Roy v, 
Musammat Bissessari Kumari (1), in which it was held that the 
Succession Certificate Act referred only to debts for the 


(1) [1896], 2 C W. N., 591. 


CIVIL, 


1908. 


ABDUL KARIM 
KHAN 
VU 
MAKBUL-UN-NISA 
BEGAM. 


Stantey, C. j. 


CIVIL. 


i —— 


1908. 


etei 


ABDUL KARIM 
KHAN 


wW. 
MAKBUL-UN-NISA 
BEGAM. 


Stanley, C. J. 


600 HIGH COURT. [A. L. J. R, 


recovery of which the successor could sue, and that for debts 
falling due after death an heir may sue without a certificate. 
O’Kinealy, and Rampini., JJ, in their judgment observed:— 
“Tn law we know two kinds of debts which have accrued 
due and debts not accruing (ssc) due, but which will be due. 
Now the Succession Certificate Act refers only to such debts 
as the deceased could sue upon. The debt in this case has 
fallen due since the death of the deceased.” The learned 
Judges do not give any reasons for so restricting the meaning 
of the word debt. We do not find any language in the 
Succession Certificate Act to bear out the statement that the 
Act refers only to debts for the recovery of which the deceas- 
ed could have sued. The language of the Act is quite 
general and defines a debt within the meaning of section 4 as 
including “any debt except rent, révenue or profits * *.” 
Dower whether prompt or deferred is a debt due by the hus- 
band to the wife, but in the case of deferred dower is debitum 
in praesenti solvendum in futuro. 


The next case is that of Mahamed Ishag v. SheitkhAkram- 
ul-Haq (#). In that case it was held that when a Mahome- 


. dan wife, who has not been divorced by her husband, dies 


during her husband’s life-time, the right to sue for her deferred 
dower accrues for the first time to her heirs and that the 
cause of action is not a joint one, but that any ofthe heirs 
may sue the husband separately for her share, but that in 
such a suit the presence of all the heirs is necessary in order 
effectually and completely to adjudicate upon the claims of 
the several heirs. We do not find in this case that any refer- 
ence was made to the Succession Certificate Act. The 
necessity for the production of a certificate under that Act 
was apparently not considered. 

Now the wife’s right to dower whether prompt or deferred 
accrues as soon as her marriage is validly contracted. She 
can alienate it, pledge it, or make a free gift of it, either to 
her husband, or to her relations, or to third parties. Mr. 
Ameer Aliin his “ Personal Law of the Mahomedans” (2nd 
Edition, page 392) says :—‘ Dower is a debt like all other 
liabilities of the husband and has preference over legacies 


(2) [1906] 12 C. W, N., 84 
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bequeathed by the testator and the rights of heirs. A partt- 
tion of the estate cannot take place until the dower debt has 
been satisfied. When the wife is alive she can recover the 
debt herself from the estate of her deceased husband. If she 
be dead her representatives stand in her place and are entitled 
to recover the same.” Dower in fact, whether it be prompt 
or deferred, is a debt due from the husband to the wife. If 
the dower be prompt, it is presently payable. If it be defer- 
red it is payable in the case of death or divorce—a debt 
payable in future, but none the less a debt of the husband, 
It is a debt which accrued due on the completion of the mar- 
riage contract, but a debt payment of which is deferred.” 
“The law,” said Brett, M. R. “has always recognized as a 
debt two kinds of debt, a debt payable at the time, anda 
debt payable in the future.” Webb v. Stenton (1). Deferred 
dower is a debt payable in the future. We think therefore 
that the Court cannot pass any decree in favour of the plain- 
tiff without the production of a succession certificate. But 
we also think that the plaintiff should have an opportunity, if 
so advised, of producing such certificate. Accordingly we 
shall defer passing a decree in this appeal for a period of two 
months so as to give an opportunity to the plaintiff of obtain- 
ing the necessary certificate. We accordingly adjourn the 


hearing of this appeal for two months. 
(1) [1883] L. R, 11 Q. B. D., 518, 524. 





NANNHI JAN 


VEISUS 
BHURI AND ANOTHER. * 
Code of Civil Procedure (Act XIV of 1882), section 283-—Intervenor— 
Burden of proof. 

An intervenor, in a suit brought by him, is bound to satisfy the 
court that the document upon which the claim 1s founded represents, 
a dona fide and genuine transaction, and that the burden does not lie 
upon the defendant in the first instance to give evidence in proof of 
the fraudulent and collusive nature of such document. Tulsi Raz v, 
Ram Das, [1887] A. W. N., 71; Afzal Begamv. Muhammad Obatdat 
Ullah, [1899] A. W. N , 220; Ram Vath v. Bindraban, 1 L. R., 18 All, 
-- 369; Govind Atmaram v. Santai, |. L. R., 12 Bom, 270, referred to. 

Sada Bibi v, Balgobind, 1. L. R., 8 AIL, 178, distinguished. 
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SECOND APPEAL against the decree of the District Judge 
of Meerut, reversing a decree of the Subordinate Judge. 

Suit for declaration of right. 

The material facts appear from the judgment, 

Jogendra Nath Chaudri and Ghulam Mujtaba, for the 
appellant. 

Muhammad Ishaq, for the respondents. 

The judgment of the Court was delivered by 


STANLEY, C.J.—This appeal arises under the fojlowing 
circumstances. The defendant Karam Ali Khan had two 
wives, namely, Musammat Bhuri and Musammat Nannhi Jan. 
Musammat Nannhi Jan on the 4th of August, 1905, instituted 
a suit against her husband for the recovery of her dower, and 
on the 24th of November, 1905, obtained a decree. On the 2nd 
of August, 1905, that is, two days before the institution of 
Nannhi Jan’s suit, Karam Ali Khan transferred to his wife 
Musammat Bhuri certain property ostensibly in satisfaction of a 
portion of her dower debt. Musammat Nannhi Jan proceeded 
to execute her decree and attached the property which was 
transferred to Musammat Bhuri. Thereupon Musammat Bhuri 
filed an objection, but her objection was disallowed, and 
thereupon she instituted the suit out of which this appeal has 
arisen under section 283 of the Code of Civil Procedure. 


The first court dismissed the suit, but upon appeal the 
learned District Judge reversed the decision of the court below 
and decreed the plaintiff’s claim. 


The main question which has been discussed before us is 
whether or not the learned District Judge rightly laid the 
burden of proof on the defendant Musammat Nannhi Jan. 
According to his judgment he found, in agreement with the 
court below, that the oral evidence was valueless, and held 
that the decision of the case turned on the amount of value to 
be placed upon the dee.l of sale in favour of Musammat Bhuri. 
Then he says: “ The burden of proof was upon the defendant- 
respondent Musammat Nannhi Jan to prove that the deed had 
been executed fictitiously and collusively. She did absolutely 
nothing to satisfy this burden.” And later on he observes :— 
“Musammat Nannhi Jan having absolutely failed to discharge, 
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the burden of proof on her to show that the sale-deed 
was executed fraudulently, fictitiously and collusively, I find 
that the deed of sale in question is a genuine document.” 
It is contended that the learned District Judge regarded 
the case from an entirely wrong stand-point and that the 
trial of the case was wholly unsatisfactory. The important 
fact to bear in mind is that Musammat Bhuri filed an objection 
to the attachment and to the sale of the property which had 
been transferred to her and that her objection had been dis- 
allowed, In consequence of this it was necessary for her to 
institute the suit. It appears to us to be well settled, so far 
at all events as this Court is concerned that a plaintiff coming 
into Court under such circumstances is bound to lay before 
the Court some evidence to satisfy the Court that the document 
under which she claims represents a dona fide and genuine 
transaction, and that the burden does not lie upon the defend- 
ant in the first instance to give evidence in proof of the 
fraudulent and collusive nature of such document. The learned 
District Judge appears to us to have laid the burden of proof 
upon the wrong party. In the case of 7ulsht Rai v. Ram Das(") 
Straight and Tyrrell, JJ., held that under similar circumstances 
the burden rested upon the plaintiffs who were impeaching the 
disallowance of their objection filed in the execution depart- 
ment to establish by clear and satisfactory proof that the pro- 
perty attached was their property at the date of the attachment 
and not the property of the judgment-debtor. This decision 
was followed in Afzal Begam v. Muhkammad Obatdat-ullah Khan 
(3), and also in the case of Ram Nath v. Bindraban(*). It also 
has the support of the case of Govind Atmaram v. Santat (4), 
which is a case on all fours with the case before us. In that 
case Sargent, C. J. observes :—“ The defendant had obtained 
an order maintaining his attachment, and it was incumbent 
upon the plaintiff who impugns that order by the present suit 
to prove her case, For this purpose it would be necessary for 
the plaintiff to prove the payment of the purchase money and 
that she had been since in possession.” These cases establish 
the proposition that a party intervening, as the plaintiff did 
in this case, in the execution department and failing in his 
(1) [1887] A. W. N., 71. (2) [1899] A. W. Ni, 220. 
(3) [1896] I. L. R., 18 AiL, 369. (4) [1887] I. L. R., 12 Bom, 270 
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objections to an attachment and consequently being obliged 
to bring a suit under section 283 must give primd facie evidence 
to establish the genuineness of the document upon which he 
relies. One case was quoted to us in which a different view 
was taken. That was the case of Suda Bibi v. Balgobind 
Das(*). In that case Straight and Brodhurst, JJ., laid the 
burden upon the defendant. This decision loses weight from 
the fact that in the later case Straight, J., resiled from 
the position which he took up in it and teok part in the 
decision of the case of Rast Nath v. Bindraban, which we 
have cited. Now the learned District Judge has considered 
the evidence from an entirely wrong standpoint, and it is 
impossible for us to accept his conclusion on the question 
whether the sale to the plaintiff was a real transaction or not, 
in view of the course adopted at the trial. We therefore, as 
was done in Govind Aimaiam v. Santat, set aside the decree 
and remand the case to the lower appellate court for re-trial. 
We accordingly remand the case with directions that it be 
replaced in the file of pending appeals in its proper number 
and be disposed of on the merits, regard being had to the 
directions which we have given above. The costs here and 
hitherto will abide the event. 
Appeal decreed, cause remanded. 


(1) [1886] I. L. R., 8 AIL, 178 





KHAIRATI 
Versus ' 
BANNI BEGAM.* 
Transfer of Property Act (IV of 1882), section 85-—~Parties adverse 
claimants, whether may be joined—Sutt for sale, 

Adverse claimants ought not to be made parties to a mortgage 
suit for the purpose of litigating their titles, and that the only pro- 
per parties to such a suit are persons interested in the equity of 
redemption. /aggeswar Dutt; v. Bhuban Mohan Mitra, l. L, R., 
33 Cal, 425, followed. 

SECOND APPEAL against the decree of the Subordinate 
Judge of Moradabad, confirming a decree of the Munsif. 


Suit for declaration of right. 
* S, A. No. 23 of 1907. 
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The material facts appear from the judgment. 
The Courts below decreed the suit. 
Defendant appealed. 


Gokul Prasad (for whom /ang Bahadur Lal), for the 
appellant. 


The respondent was not represented. 
The following judgment was delivered by 


RICHARDS, J.—Khairati, defendant in the present suit, 
brought a suit on the 29th August, 1904, upon foot of a mort- 
gage, dated the roth December, 1895, whereby Intizam Begam 
mortgaged the property, the subject matter of the present 
suit, to him. He only made his mortgagor Intizam Begam 
a defendant to the suit. A decree was obtained, but when 
Khairati applied for execution, the property was claimed by 
Banni Begam, the mother-in-law of Intizam Begam. The 
present suit was then instituted by Banni Begam, under the 
provisions of section 283 of the Code of Civil Procedure. 
The courts below have decided the suit in favour of Banni 
Begam on the simple ground that Khatrati knew that Banni 
Begam claimed that Intizam Begam was denamidar for her, 


and that he was bound to make her a party to the suit, he . 


brought on foot of his mortgage. I have only to consider 
whether the lower courts were justified in decreeing Banni 
Begam’s suit without coming to any finding whether or not 
the property was really the property of the plaintiff, or on 
any other issue arising in the case. Section 85 of the Trans- 
fer of Property Act provides that in a mortgage suit, all persons 
having an interest in the property comprised in the mortgage 
must be made parties. Inthe present suit, no doubt, Khairati 
knew that Banni Begam claimed the property. Her claim, 
however, was’ adverse to both mortgagor and mortgagee. 
Khairati could not admit her claim. To do so would be fatal 
to his mortgage and the suit on foot thereof. 


In the case of Jaggeswar Duti v. Bhuban Mohan Mitra), 
it was held that adverse claimants ought not to be made parties 
to a mortgage suit for the purpose of litigating their titles, and 
that the only proper parties to such a suit are persons interest- 
ed in the equity of redemption. Ina carefully considered 


(1) [1906] I. L. R, 33 Cal, 425 
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judgment, Mookerjee, J. gives many cogent reasons for such 
a proposition. In the present appeal, it is unnecessary for me 
to decide that Khairati’s suit would have been bad had he 
joined Banni Begam asa party, but the courts below have 
held that his suit was bad because he dil not join her as a 


defendant. 


I certainly agree with the learned Judges who decided 
the case I have cited that as a general rule, it would be highly 
inconvenient to allow adverse titles paramount to that of the 
mortgagor and mortgagee to be litigated ina mortgage suit. 
To do so would cause the greatest confusion. Section 45 of 
the Code of Civil Procedure provides that when causes of 
action are joined which the Court considers cannot be con- 
veniently tried or disposed of together, it may order separate 
trials or make any other order that may be necessary or expedi 
ent. Possibly this enactment is sufficient, and a suit is not ac- 
tually bad because an adverse claimant is made a party. Iam, 
however, clearly of opinion that the suit of Khairati on his 
mortgage was not bad because he did not make Banni Begam 
a defendant, and this is the only matter necessary for decision 
in the present appeal. No one appears on behalf of the 


. respondent. 


I allow the appeal, set aside the decrees of both the courts 
below, and remand the case under section 562 of the Code of 
Civil Procedure to the court of first instance through the 
lower appellate court with directions to re-admit the suit 
under its original number in the register, and dispose of it 
according to law. The costs will be dealt with by the court 
finally disposing of the case. 


Appeal allowed, cause remanded. 
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KHIALI RAM CIVIL. 
VErSUS 1908. 
HIMMATA AND OTHERS.” March, 12. 
Indian Registration Act (ITL of 1877), sections 47, 50—Sale of property KNOX J. 


subject to an unregistered sortgage—Notice of mortgage served after 
execution of sale-deed but before registration—purchaser whether bound. 


Where property is sold which had a previous unregistered mort- 
gage existing in respect of it, the registration of the mortgage 
not being compulsory, and notice of the mortgage is served on the 
vendee after the sale-deed is executed but before it is registered, 
the purchaser is bound by the mortgage. Diwan Singh v. 
Jadho Singh, 1. L. R., 19 All, 145, and BAthAt Rar, v. Udit Narain 
Singh, 1. L R. 25 All, 366, applied. 

SECOND APPEAL against the decree of the Subordinate 
Judge of Meerut confirming a decree of the Munsif. 


Suit for sale upon a mortgage. 
The material facts appear from the judgment. 
The courts below dismissed the suit. 


Plaintiff appealed. 

Gulsari Lal, for the appellant. 

Surendra Nath Sen, for the respondents. 

The following judgment was delivered by 

KNOX, J.—This second appeal arises out of a suit brought 
by Khiali Ram. Khiali Ram is a holder of an unregistered mort- 
gage-deed, dated the 27th of January, 1895. The deed was 
one the registration of which was not compulsory under the 
Indian Registration Act. He sued the obligors of the deed to 
recover the money due under his deed and in default to bring 
to sale the property hypothecated in the deed. He also added 
to the suit as a party one Bhoja, who had purchased the same 
property under a sale-deed, dated the 8th of February, 1905, 
but not 1egistered until the 7th of April, 1905. The court 
of first instance dismissed the claim and the lower appellate 
court on appeal arrived at the same finding. It held that 
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there was no evidence to show that the respondent Bhoja 
had any knowledge of the plaintiff's mortgage on the date 
of the sale, but it further found that a notice was served on 
Bhoja after the execution of the sale-deed, but before its 
registration. The lower appellate court observed further that 
as there was no evidence to show that the respondent Bhoja 
had notice on the date he got the sale-deed executed, he was 
not bound to pay the amount of the mortgage. In appeal, it 
is contended before me that the respondent Bhoja having 
received notice of the plaintiff's mortgage before registration of 
the sale-deed in his favour the said respondent is bound by 
the same. 


The learned vakil for the respondents takes his stand 
upon the provisions contained in sections 47 and 50 of the 
[Indian Registration Act, and he cites in support of his posi- 
tion the principle laid down in Hasha v. Ragho Ambo Gon- 
dhali (1). He further drew attention to the case of Santaya 
Mangarsaya v. Narayan(*), likewise to the case of Abdul 
Majid yv. Muhammad Fatsullah (*), and Baldeo Prasad v. 
Baldeo (*). None of these cases cited are exactly in point or 
on all fours with the present case. 


On the other hand the principle laid down by my brother ~ 
Aikman in Diwan Singh v. Jadho Singh (®), which was after- ~ 
wards re-stated and affirmed in BAikki Rat v. Udit Narain 
Singh(®), is a principle which can without difficulty be extend- 


ed to the circumstances of the present case. It is true that 


in neither of these cases the facts are exactly the same as 
the facts in the present case, but the principle that section 
50 of the Indian Registration Act will not avail to the holder 


of a subsequently registered deed over an earlier deed not 


compulsorily registrable, if the holder of the registered deed 
at the time of the registration had notice of the earlier unregis- 
tered deed, is one, as I have already said, which can easily be 
extended to and covers the position of the parties in the case 
before me. At the time when Bhoja was informed by letter 
of the plaintiff's mortgage, he had ample time to reconsider 


(1) [1881] L L. R., 6 Bom, 165. (2) [1883] I. L. R., 8 Bom., 182. 


(3) [1850] I. L. R., 13 All, 89. (4) [1901], A. W. N., 112. 
(xs) [r896] T L R., ro All, 145. (6) [1903] I. L. R., 25 AIL, 366. 
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his position and to refuse to register the deed. He had notice 
of the previous transaction sufficient to put him on inquiry, 
and could have ascertained whether in taking the sale-deed 
he was or was not taking it subject to the incumbrance of 
1895. The plea taken in appeal prevails. The appeal is 
decreed, the decrees of the courts below are set aside, and as 
this decision is upon a preliminary point, upon which the 
courts below have erred, the case will be returned to the 
court below under section 562 of the Code of Civil Procedure 
with directions to re-admit it on its file of pending cases and 
Costs here and hitherto will 
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dispose of it according to law. 
abide the event. 
Appeal decreed, cause remanded. 





RAMDHANI SAHU 
VETSUS 


LALIT SINGH AND OTHERS.* 

/nstalinent bond— Whole amount payable upon failure to pay any ins- 
falinent—Suit to recover balance—Instalmenis paid trregularly— 
Watver—Interest from date of decree. 

A bond payable by instalments provided that on failure to pay 
any instalment, the obligee would be entitled to get the whole amount 
of the bond together with interest al 12 per cent per mensem from 
the date of the bond. Some of the instalments were paid though 
inegularly and accepted. There was default again. In a suit to 
recove: the balance due upon the bond with interest : edd, that the 
plaintiff was entitled to recover the amount sued for with interest 
from the date of the decree. 

Sakhawat Husain v. Gajadhar Prasad, 1. L. Ra 28 All, 622, 
distinguished. 

SECOND APPEAL against the decree of Munshi Banke 

Behari Lal, Subordinate Judge of Gorakhpur, confirming a 

decree of Babu Jogendra Nath Chaudhari Munsif of Basti. 


Suit for sale upon a mortgage. 
The material facts appear from the judgment, 


The courts below decreed the suit in part. 
* S, A, No. 961 of 1907, 
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CIVIL. Plaintiff appealed. 
1908. Girdhart Lal Agarwala, for the appellant. 
RAMDHANI SAHU Hartbans Sahat, for the respondents. 
ei sine The judgment of the Court was delivered by 


Banen. J. BANERJI, J.—This appeal arises in a suit brought by the 
plaintiff appellant to recover money due upon a mortgage 
bond, dated Magh Sudi 13, 1304 Fasli, corresponding to the 
15th of February, 1897. The amount secured by the bond 
was Rs. 600, and it was agreed that the said amount should 
be paid by instalments, the last instalment being payable 
on Baisakh Sudi 15th, 1324. It has been found that up to 
the 8th instalment payments were made by the mortgagors 
but irregularly. It has further been found that default was 
made in payment of the gth instalment, and that the roth 
instalment had become due before the date of the suit. By 
reason of this default, the plaintiff claimed the balance of the 
principal amount due under the bond as also interest. The 
bond provides that if the obligors of it fail to pay any ins- 
talment, then the whole amount of the bond would be pay- 
able at once with interest at 12 annas per cent per mensem 
from the date of the bond. We may observe that if instal- 
ments were regularly paid, no interest was payable under the 
terms of the bond. 

The court of first instance held that the plaintiff had 
waived the defaults made by the mortgagors, and was 
therefore entitled only to the balance due upon the 9th and 
10th instalments, and not to the remainder of the money 
secured by the bond. It made a decree for Rs. 37-9-6, be- 
ing Rs. 31 for principal, and Rs. 6-9-6 interest. This decree 
has been affirmed by the lower appellate Court. 


The plaintiff appeals and it is contended on his behalf that 
he is entitled to the remainder of the amount due under the 
bond and to interest at the rate of 9 per cent per annum from 
the date of the decree of the court of first instance. He relies 
on the condition of the bond to which we have referred above, 
namely, that in case of default in the payment of any instal- 
ment, the whole amount of the bond shall become payable. 
In our judgment, this contention must prevail. It may be 
that by reason of his receiving the instalments which had 
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become overdue, although paid irregularly, the plaintiff may 
be deemed to have waived the benefit which the bond con- 
ferred on him in case of default in the payment of those instal- 
ments, but as the bond gives him the right to recover the 
whole of the balance due upon failure to pay any instalment, 
the plaintiff became entitled upon default being made in the 
payment of the gth instalment, to sue for whatever amount 
remained due to him under the bond, that ts, to all amounts 
payable on account of the gth and all subsequent instal- 
ments. The courts below have relied upon the judgment in 
Sakhawat Husain v. Gajadkar Prasad (1). That case is 
clearly distinguishable from the present. In that case as in 
the present, some instalments though paid irregularly had 
been received but the suit was brought after all the ins- 
talments had become due and the only question was whe- 
ther the plaintiff was entitle} to interest in accordance 
with the terms of the bond, such interest being payable 
in case of default being made in the payment of any 
instalment. It was held that the creditor having received the 
amounts of the instalments which had been irregularly paid 
was not entitled to interest on those amounts. .\ decree, how- 
ever, was made with interest for the amount ofghe remaining 
instalments, the interest being calculated from the date of last 
default. That is not the case in the present instance. In 
this suit, as we have pointed out, the plaintiff does not claim 
anything on account of the instalments, the amounts of 
which have already been received by him. He says that the 
fact of a fresh default being made entitled him to sue for 
the whole amount of balance due and casts no obligation 
upon him to receive that amount by instalments, We think 
that he is so entitled. Inthe court below he abandoned that 
portion of his claim in which he had prayed for interest on 
the balance from the date of the bond, and only asked for 
interest from the date of the court’s decree. As to this prayer 
there cannot be any objection. He valued his appeal in 
the court below at Rs. 332-8-0, and that is the value of 
this appeal in this Court also. To this amount he is in our 
judgment clearly entitled. We accordingly allow the appeal, 
and vary the decree of the court of first instance to the 


extent that we increase the amount decreed from Xs. 37-9-6 
(1) [1906] I. L. R., 28 Al, 622. 
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Civil. to Rs. 332-8-o0 with interest thereon at 9 per cent per annum 
1908. from the date of the decree of the court of first instance to 
Panta See the date of payment. We extend the date of payment of 
the Rs. 270, on account of prior mortgage to the 5th of No- 

aa vember, 1908, and the date of payment by the defendants 
Banerji, J. other than the prior mortgagee to the 15th of December, 
1908. The appellant will have his costs in this Court and 

in the lower appellate court but not in the court of first 

instance. In other respects, the decree of the court of first 


instance is maintained. 


v 
LALIT SINGH. 


Appeal allowed. 
CIVIL. ATWARI 
1908. VErSUS 
mR MAIKU.* . 
July, r7. 
—— Code of Civil Procedure (Act XIV of 1582), sections 223,617— Decree 
pyar J passed by a Court of Small Causes—Atlachment and sale of immove- 


able property— Decree sent for execution to Munsif—Appeal. - 

A decree passed by a Court of Small Causes sought to attach and 
sell immoveable property and was, therefore, sent for execution 
to the Munsiff’s Court under section 223, Code of Civil Procedure. 
Application having been made for execution in the Munsiff’s Court, 
the judgment-debtor raised certain objections which were overruled. 

Held, that the appeal lay, to the District Judge neither the suit nor 
the execution proceedings having been transferred to the Munsiff’s 
Court, but the decree was sent under section 223, of the Code. 
Had the suit or the execution proceedings been transferred to the 
Munsiffs Court under section 25 of the Code or the execution pro- 
ceedings instituted in the Munsiffs Court under section 35, Provincial 
Small Cause Courts Act, the proceedings held in the Munsiff’s Court 
might be regarded as proceedings held by a Court of Small Causes. 

Reference by Mohammad Ishaq Khan Esq., District Judge 
of Farrukhabad, under section 617 of the Code of Civil 
Procedure. 


The material facts appear from the judgment. 
The parties were not represented. 
The judgment of the Court was delivered by 
BANERJI, J.—This is a reference by the learned District 
Judge of Farrukhabad, under section 617 of the Code of Civil 
* Mis. No. 203 of 1908, 


Banerji, J. 
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Procedure, The facts are these. A decree was made by a Court 
of Small Causes in a suit cognizable by that court. As the 
decree-holder sought to realise the amount of the decree by 
attachment and sale of immoveable property, the Court of 
Small Causes sent tha decree to the Munsif’s Court for 
execution, under the provisions of section 223 of the Code 
of Civil Procedure, the application for execution was accord- 
ingly made in the Munsif’s Court, objections were raised 
on behalf of the judgment-debtor. Those objections having 
been overruled, the judgment-debtor appealed to the District 
Judge in his court. The question was raised whether an appeal 
lay from the order of the Munsif. It was contended before 
him that as the suit was of the nature cognizable in a Court 
of Small Causes, the proceedings in execution taken in the 
Munsif’s Court should be deemed to be proceedings ina 
Small Cause Court suit and were therefore final. The fallacy 
which underlies this contention is that in the present case 
the suit was not transferred to the Munsif nor were execution 
proceedings, pending in the Small Cause Court, transferred to 
the Munsif’s Court but the decree was sent under section, 
223 of the Code as immoveable property was sought to be 
sold. Had the suit or the execution proceedings been trans- 
ferred to the Munsif’s Court under section 25 of the Code of 
Civil Procedure, or had the execution proceedings been 
instituted in the Munsifs Court under section 35 of the 
Provincial Small Cause Courts Act, the proceedings in the 
Munsif’s Court might be regarded as proceedings held by a 
Court of Small Causes. But this was not so. The Court of 
Small Causes had no jurisdiction to sell immoveable property, 
and for this reason the decree was sent to the Munsif’s Court, 
in order that execution proceedings might be held in that 
Court. The order passed by the Munsif was an order which 
he might have passed in a suit instituted in his court. From 
such an order, an appeal ordinarily lay to the District Judge, 
and therefore in the present case the appeal preferre i in the 
Court of the District Judge could in our judgment be 
-entertained. Section 27 of the Small Cause Courts Act has no 
application to a case of this kind. This is our answer to 
the reference. 


Record returned. 
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CIVIL. RAM CHARAN AND OTHERS 
1908. VEVSUS 
—~ RAM PARTAB.* 
July 17. : 
ae Specific Relief Act (Act I of 1877), section g2—Possession—Sutt for 
2 LEY, C, J. declaration of titl—Application for partition in Revenue Court— 
ANERIE J: Obection—Land Revenue Act (Act Ill of 1901), sections 111, 233 (2). 


The plaintiffs who were lambardars objected, under section 111 of 
the Land Revenue Act, to an application for partition made by the 
defendant, alleging that the latter had no,share in the zamindari, 
and they were required to institute a suit in the Civil Court. Accord- 
ingly the present suit for declaration was brought. 


Held, that the plaintiffs being admittedly in possession as lambar- 
dars, all that was needed was a declaration to the effect that the defend- 
ant had no title, and such a declaration having been made by the 
Civil Court, it would not be necessary for the plaintiffs to seek any 
further relief. The suit, therefore, was not barred under the provi- 
sions of section 42, Specific Relief Act. 


Feld also, that section 233 (k), Land Revenue Act, did not apply to 
the case as it was provided for by section 111 of that Act, and the deci- 
sion of the Civil Court referred to in the latter section meant the 


“final decision ” of that court. 

SECOND APPEAL against the decree of L. Marshall Esq., . 
District Judge of Mainpuri, confirming a decree of Babu 
Ishri Parshad, Subordinate Judge. 

Suit for a declaration of right to certain property. 

The material facts appear from the judgment. 

M, L. Agarwata, for the appellants. 

Sital Prasad Ghosh (with him Gobind Prasad), for the 
respondent. 

The judgment of the Court was delivered by 

BANERJI, J.—This appeal arises in a suit brought by the 
plaintiffs appellants under the following circumstances. The 
respondent made an application in the Revenue Court for 
partition of a fourth share in certian zamindari. On notice - 
being issued to the co-sharers in accordance with the provisions 
of section 110 of the Land Revenue Act, No. III of rgor, the 

* S. A. No. 915 of 1907. 
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present plaintiffs preferred an objection alleging that the res- 
pondent had no share, and that he was not entitled to ask for 
partition. A question of proprietary title having been thus 
raised the Revenue Court in the exercise of its powers under 
section 111 of the Act, made an order requiring the plain- 
tiffs to institute a suit in the Civil Court for the determina- 
tion of the question of proprietary title. Accordingly the 
present suit was brought for a declaration that the respondent 
has no right of ownership to the five biswas zamindari 
share claimed by him, and that the plaintiffs are owners of the 
aforesaid share. The suit was dismissed by the court of first 
instance on the ground that it offended against the provisions 
of section 42 of the Specific Relief Act, and this decision has 
been affirmed by the lower appellate court. In our judgment, 
the courts below are wrong in holding that the plaintiffs suit 
is barred by the provisions of section 42 of the Specific 
Relief Act. Under section rrr of the Land Revenue Act, 
a party is required by the Revenue Court to bring a suit in 
the Civil Court for the determination of the question of pro- 
prietary title which has been raised in partition proceedings. It 
is this question of proprietary title which the plaintiffs seek to 
have determined by the Civil Court, and were bound to ask 
the Civil Court to declare. In the present case the plaintiffs 
are admittedly in possession as lambardars. All that was 
needed was that a declaration should be made to the effect 
that the respondent had no title. If such a declaration is made 
by the Civil Court, it will not be necessary for the plaintiffs to 
seek any further relief, and they would be entitled to with- 
hold payment of a share of profits to the respondents. This 
in our judgment is not a case to which section 42 applies. 
The learned vakil for the respondent contends that asa parti- 
tion has already taken place, section 233(4) of the Land Re. 
venue Act precludes us from dealing with the appeal. This 
contention isin our judgment untenable. Section 233 provides 
that no person shall institute a suit or other proceedings in 
the Civil Court with respect to the matters referred to in 
clause ($) except as provided in sections 111 and 112. This 
is a case which is provided for by section 111, and therefore 
clause (£) has no application to it. The decision of the Civil 
Court referred to in section 111 undoubtedly means the final 
decision of the Civil Court, 
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Civil.. For these reasons we allow the appeal, discharge the 
1908. decrees of both the courts below, and remand the suit to the 
ane court of first instance through the lower appellate court 
RAM CHARAN a . a 
V., under the provisions of section 562 of the Code of Civil 
RaM PARTAR Procedure, with directions to re-admit it under its original 
Banerji, }. number in the register, and dispose of it according to law. 
The appellant will have his costs ofthis appeal, including 

fees on the higher scale. Other costs will follow the event. 


Appeal allowed, cause remanded. 











CIVIL. MUJIB-ULLAH 
5 908. re 
—— UMED BIBI.* 
July, 31. 
Limitation Act (XV of 1877), art. 179—Appiication in continuation of 
a ` previous application, 


Certain property was attached in execution of a decree and was 
ordered to be sold. On the date fixed for sale the bidders did not 
come and the sale was not held. The decree-holder was required 
to pay ceitain fees for fresh sale notification. The court ordered 
that the case may be struck off “for the present.” About two 
years after the date of sale and more than three years after the 
date of the application the decree-holder applied that the property 
which could not be sold for want of bidders may be sold. Held 
that, the application was an application in continuation of the pre- 
vious application and the decree was not barred by limitation. By 
using the words ‘for the present’ the court intended to keep ‘the 
execution proceedings in abeyance. Dhaki Ram v. Jogendra, 5 C. 
W. N., 347 distinguished. Raim Khan v. Phul Chand, L L. R., 18 
ALl., 482 referred to, 

feld further that having regard to rule 388 of the rules of 4th 
April, 1898, no fee should have been levied for further sale notification. 


APPEAL under section 10 of the Letters Patent against 
the order of AIKMAN, J. corifirming a decree of the District 
Judge of Gorakhpur. 

The facts appear from the Judgment of 

AIKMAN, J.—This appeal arises out of an application to 
execute a decree for money passed upwards of a quarter of 

* L. P. A. 9 of 1908. 


Aikman, /. 


PE 
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a century ago, As the learned District Judge remarks, the 
case “illustrates in a remarkable manner the protracted nature 
of proceedings in execution of a decree in those cases where 
the judgment-debtor is not anxious to pay off the amount 
decreed.” The decree was passed on the 14th May 1880. 
Various applications were made for execution, and some 
portion of the decretal amount was realized. On the 30th of 
June 1899 the decree-holde: presented an application to 
realize the balance due under the decree by attachment and 
sale of certain immovable property. The judgment-debtor 
pleaded that the application was barred under the provisions 
of section 230 of the Code of Civil Procedure. The court 
of first instance overruled the objection, but on appeal the 
District Judge sustained it. The decree-holder appealed to 
this Court, which on the 20th of June 1902 reversed the order 
of the lower appellate couit and restored that of the court 
of first instance, treating the then application as one in conti- 
nuation of the previous application, which was within time, but 
which had proved abortive owing to the institution of a suit 
to set aside a sale. This Court accordingly remanded the 
case under the provisions of section 562 of the Code of Civil 
Procedure, to the court executing the cccree. When the order 
of this Court was received in the court below, the application 
of the 30th June 1899 was restored to its original number in 
the register anda date fixed for the sale of the property. 
The saledid not come off on the date fixed owing to objec- 
tions filed by the judgment-debtor as to the amount due 
under the decree. These objections were finally disposed of 
on the roth of September 1903. On the 7th December 1903 
the court ordered the sale of the property which had been 
attached to recover the amount found to be due from the 
judgment-debtor. On the 30th of January 1904 the Amin 
reported that -he had been unable to hold the sale as there 
were no bidders. On the ist of February 1904 intimation of 
this was ordered to be given to fhe decree-holder. On the 
3rd February 1904 the court recorded an order to the 
effect that, notwithstanding intimation, the decree-holder 
had -not proceeded with the case or paid in fresh pro- 
cess fees for proclamation of a second sale, or 
deposited the costs of the Amin, and ordered the decree-holder 
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to pay the necessary fees by the 1oth of February, stating in 
its order that no further time would be allowed. On the roth 
February the court recorded an order to the effect that, no 
fees having been paid, it appeared that the decree-holder did 
not wish to proceed with the case, which was accordingly 
ordered to be struck off “ for the present,” costs being awarded 
against the decree-holder. The decree-holder took no further 
steps until the 13th of January 1906, when he putin an appli- 
cation asking that the property which, it appears, was still 
under attachment and which had not been sold previously 
owing to the absence of bidders, might now be sold. Objec- 
tion was taken by the judgment-debtor on the ground that the 
application was a fresh application and was beyond time. 
This objection was overruled by the learned Subordinate 
Judge, who held that it was not a fresh application but merely 
one to revive the preceding application. On appeal the learn- 
ed District Judge took the same view, holding that the present 
application was merely in continuation of the former. The 
judgment-debtor comes here in second appeal. The case 
has been well argued by the learned vakil who appears to 
support the appeal, but after considering the authorities cited 
by him I see no ground for differing from the conclusion 
arrived at by the courts below. On behalf of the appellant 
reliance is placed on the decision in Dhuktram Srimani v. 
Jogendra Chandra Sen (*) the facts of which are somewhat 
similar to those of the present case. There is this material 
distinction, however, that in the case relied on the application 
under consideration was made upwards of four years after the 
previous application. Here there was no doubt considerable 
delay on the decree-holder’s part and if he had taken no steps 
for three years I should have held the application to be barred. 
The respondent here had obtained an order for the sale of 
certain property. That order was not carried “out, but this 
was for no fault of the decree-holder. He now asks that the 
previous order for the sale of the property, which is still under 
attachment, should be carried out. I think therefore that the 
present application must be deemed to be in continuation of 
the previous application. This view seems to me supported 
by what was said in the Full Bench case of Rakim Ali Khan 


(1) [1900] 5 C. W. N., 347. 
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v. Phul Chand (*) and the observations of the Privy Council 
in Raja Muhesh Narain Singh v. Kishanund Misr (°) at page 
337 of the judgment. For these reasons I am of opinion that 
the appeal fails, and I dismiss it with costs. 


Judgment-debtor appealed. 

Satish Chandra Banerji, for the appellant. 

Sttal Prasad Ghose (for Mohammed Ishaq), for the 
respondent. 

The following judgments were delivered. 


STANLEY, C. J.—The question in this appeal is whether an 
application for execution made on the 13th of January, 1906, 
is barred by the provisions of section 230 of the Code of Civil 
Procedure. Both the lower courts, as also a learned Judge of 
this Court, have held that it is not so barred. The circum- 
stances of the case are somewhat peculiar. It is an order of 
the roth of February, 1904, upon which the real question in 
my opinion turns. It appears that an application for execu- 
tion was made by the decree-holder, and the property was 
attached and directed to be sold. A proclamation for sale 
was issued, but the sale proved abortive owing to the absence 
of bidders. Thereupon the decree-holder was required to pay 
amin’s fees and also the fees for a further sale notification. It 
seems to me that this was not a proper order in view of Rule 
388 of the Rules of Court of the 4th April 1894. That rule 
provides, amongst other things, that no fee shall be charge- 
able for serving or executing any process issued a second time 
in consequence of an adjournment made otherwise than at 
the instance of a party. Now the adjournment in this case 
was not at the instance of the decree-holder. It was rendered 
necessary by the fact that no bidders attended at the sale, and 
therefore, in the absence of authority to the contrary, I should 
be prepared to hold that the court was not justified in requir- 
ing the decree-holder to pay further fees. The decree-holder 
did not pay further fees within the time fixed, notwithstanding 
that several opportunities were given him for the purpose of 
making such payment. In consequence of his default the 
order of the loth of February, 1904, was passed. By that 
order, after stating that the decree-holder had not deposited 


(1) [1896] 1. L. R., 18 All, 482 (2) [1866] 9 Moo., I. A., 324. 
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auction fees in spite of demands, it was directed that the 
execution case should be for the present struck off the list of . 
pending cases, the decree-holder to pay the costs of execution. 
It seems to me upon the language of this order that it 
amounted to nothing more than a direction that the proceed- 
ings should remain in abeyance for the time being. It was 
not a final order disposing of the execution application. If 
this was not so, the words‘ for the present’ would be meaning- 
less. In this view, it appears to me that the case is not 
similar to that of Dhukiram Srimani v. Jogindra Chandra Sen 
(3), which has been relied upon by Dr. Satish Chandra Benerji, 
in which it was held that a subsequent application was not a 
continuation ofa previous application for execution “ inasmuch 
as there was a clear break in the continuity by reason of the 
decree-holder’s omission to deposit the costs for service of a 
fresh sale proclamation, and thereby the previous proceeding 
came to an end.” Here the previous proceeding did not come 
to an end, but was kept in abeyance. It appears to me that 
the case more nearly resembles that of Rahim Ali Khan v. 
Phul Chand (3). For these reasons, I think that the application 
of the 13th of January, 1906, was a proper application ane 
was rightly granted. For these reasons I would dismiss the 
appeal. 


BANERJI, .J.—I also would dismiss the appeal. The decree 
in this case was passed on the 2oth of May, 1880. The appli- 
cation made on the (3th of January, 1906, would, therefore, be 
barred under the provisions of section 230 of the Code of 
Civil Procedure, if it could be treated as an application for 
execution within the meaning of that section. A previous 
application for execution had been made within 12 years from 
the date of the decree, and if the proceedings which took 
place in pursuance of that application were not determind by 
reason of the court dismissing the application, the present 
application might properly be regarded as an application in 
continuation of the previous application. The question whether 
the present application is a fresh application for execution 
turns on the meaning, and effect of the order of the roth of 
February, 1904, by which the proceedings in execution under 
the previous applic ation were terminated. . That order directs 
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the execution case to be removed from the list of pending 
cases “for the present.” The court must have used the words 
“for the present” with some purpose, It did not order the 
property which had been attached to be released from attach- 
ment. The use, therefore, of the words “ for the present,” 
seems to indicate that what the court intended was only to 
keep the execution proceedings in abeyance to be renewed 
again. Under these circumstances, the application of the 13th 
of January, 1906, may be reasonably assumed to be an appli- 
cation for the revival of the proceedings which had been kept 
in abeyance by the order of the toth of February, 1904. In 
the Full Bench case of Raht+ Khan v. Phul Chand (€), it was 
held that a subsequent application will not necessarily be 
deemed to be a fresh application for execution, if by reason 
of objections on the part of the judgment-debtors or action 
taken by the court or other cause for which the decree-holder 
is not responsible, final completion of the proceedings in 
execution could not be obtained. In the present instance, it 
seems, the decree-holder was not bound, having regard to 
Rule 388 of the Rules of the 4th of April, 1894, to pay fresh 
fees for the issue of a proclamation of sale a second time. 
There was, therefore, no default on his part, and the proceed- 
ings were not terminated in consequence of his omission to do 
something which he was bound to do. That, in my opinion, 
is another reason why the subsequent application of the 13th 
of January, 1906, should not be treated as a fresh application 
for execution. It should be held to be, as it purported to be 
an application in continuation of the previous application for, 
execution. For these reasons, I agree with the learned Judge 
of this Court from whose judgment this appeal has been pre- 
ferred in holding that the application for execution is not 
barred. 

BY THE {OURT.—The order of the court is that the appeal 
be dismissed with costs. 


(1, [1896] I. L. R., 18 AIL, 482 
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SAFIA BEGAM 
VEVSUS 


SHIAM PRASAD.* 


Limitation Act (XV of 1877) article 179—Application for sale of other 
property also dismissed—Third application to sell the property the sate 
of which was asked for wm the first application— Whether could be 
treated as tn continuation, 


Decree-holder obtained a decree for sale of several properties 
against the representatives of I. He put the decree in execution 
on the 7th August, 1900, against the village B which had come on 
partition between the heirs of I to S and which was mentioned in 
the order absolute as liable to be sold. S objected on the ground 
that she had paid the proportionate share of the decretal amount. 
The application was dismissed. Thereupon, on the 20th January, 
1902, the decree-holder applied for sale of another village in posses- 
sion of the other set ofheirsofI. They objected and their property 
was released on the ground that the village B ought to be sold first. 
The decree-holder applied for sale of B on oth February,, 1907. 
Held that the execution of the decree was barred by limitation and 
the decree-holder could not get the benefit of inteivening proceed- 
ings against the second set of Ps heirs. The application could not 
be treated as an application in continuation of the application 
to sell the other village in possession of the second set of heirs as 
S had no interest in that. Further it could not be treated as an 
application made in continuation of the application of 1900 as that 
application had been dismissed. Thakur Prasad v. Abdul Hasan, 
I. L. R., 23 All, 13, referred to. 


APPEAL against the order of Moulvi Muhammad Shafi, 
Subordinate Judge of Aligarh. 

Application for execution of decree. 

The material facts appear from the judgment. 


Abdul Raoof (with him /. N. Chaudrt), for the appel- 
lant. 

Jang Bahadur Lal (with him Durga Charan Banerji), for 
the respondent. 
- The judgment of the Court was delivered by 

GRIFFIN, J.—The respondent’s predecessors in interest 
obtained on the 31st July, 1896, a decree under section 88 of 
the Transfer of Property Act, against the heirs of one Inayet- 
ullah Khan on a mortgage executed by him. 


* E. F. A. No. 334 of 1907. 
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Before the suit, there had been a general partition among 
the heirs of Inayetullah Khan, whereby different items of 
the mortgaged property were allotted to different heirs. In 
this way Mauza Bahadurpur was assigned to the appellant 
Safia Begam, and Mauza Abhepur Behlolpur was given to 
Musammat Fakhrunnisa, a daughter of Inayetullah.. 


The decree under section 88 of the Transfer of Property 
Act made no distinction between the liabilities of the different 
judgment-debtors or the liabilities of the various properties. 

The decree-holders applied for an order absolute in terms 
of the decree under section 88. Notice was served on the 
various judgment-debtors. Objections were preferred by 
several of them on the grounds that they had paid into court 
various sums in satisfaction of their proportionate share of 
what they alleged to be of the decree and professed their will- 
ingness to pay any further sum due by them, in respect of 
their proportionate share, and asked that the properties might 
be exempted from the order absolute under section 89, Trans- 
fer of Property Act. 


Upon these objections, the court passed an order that the 
decree-holders should take out of court the amounts deposited 
by the objecting judgment-debtors, and that for the balance 
due under the decree such part of the mortgaged property 
as was not in the possession of the objectors should first be 
sold, and that for any balance left, the property of the objec- 
tors might be sold. In terms of this order, a decree was 
drawn up. By a mistake of the office, in the order absolute 
as originally framed, two villages, which were in the possession 
of the objectors, were ordered to be sold first. As this was 
not in accord with the judgment, the court on application 
being made thereto amended the order absolute under sec- 
tion 206, Code of Civil Procedure. 


In that order absolute as amended, the only property 
which was ordered to be sold first, was Mauza Bahadurpur, 
which as said above is the property of the appellant, Safia 
Begam. After an abortive application for execution which 
was dismissed on the 12th July, 1899, the decree-holders on 
the 7th August, 1900, asked that Bahadurpur should be sold. 
Safia Begam objected arguing that her property was under 
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the Court of Wards, and that the Collector had paid Rs. 14500, 
on account of her proportionate share of the judgment- 
debt, and asked that her property should not be sold. On 
the 28th June, 1901, he, the Subordinate Judge, held that 
Safia Begam’s property was not exempted from sale, but, 
ignoring the terms of the order absolute, he took it upon him- 
self to order thatthe property of the other judgment-debtors 
should be sold first, and that any balance remaining due 
should be recovered from Safia Begam’s property. He accord- 
ingly rejected the application for execution of sale of Baha- 
durpur. This was an order we need scarcely say which the 
Subordinate Judge had no authority to pass. The decree- 
holders however submitted to it. 


Their next application was, one of the 2oth January, 
1902, In this the decree-holders asked for the sale of Abhe- 
pur Behlolpur. The heirs of Musammat Fakhrunnisa, to 
whom this village had fallen, objected that under the terms 
of the order absolute, Safia Begam’s property should be sold 
first. On the 5th July, 1902, the same Subordinate Judge 
refused the application to sell Abhepur, and ordered that the 
property in Safia Begam’s possession should be proceeded 
against. This latter portion of his order was not embodied 
in the formal order. The decree-holders submitted to this 
order. But Safia Begam appealed to this Court. Her appeal 
was disposed of on the 16th of May, 1904. This Court held 
that the Subordinate Judge had no right, on the application 
of the decree-holders to sell one property, to order that an- 
other property belonging to a different judgment-debtor 
should be sold especially as that order had been passed in 
Safia’s absence. But as the order in regard to Safia’s property 
had not been embodied in the formal order, and was therefore 
inoperative, her appeal was dismissed. The decree-holders 
then waited until-9th February, 1907, when they put in the 
application out of which this appeal arises asking that Baha- 
durpur should be sold. On behalf of Safia Begam, two objec- 
tions were raised, (1) that the application was barred by limi- 
tation, and (2) that the order of 28th June, 1901, operated as 
res judicata, and that under that order the properties of the 
other judgment-debtors must be proceeded against, before her 
property could be sold. The court below disallowed’ both 
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these objections, and she has preferred this appeal. The 
first plea which is taken is that the application is barred by 
time. The application on the face of it is beyond time, 
being made upwards of five years after the last preceeding 
application. It is urged on the part of the respondents 
that owing to the proceedings referred to above, certain 
obstacles were thrown in the way of the decree-holders, and 
until those obstacles were removed they could not go on 
with the execution. The court below has got over the difficul- 
ty of limitation by treating this as an application in conti- 
nuance of the application of zoth January, 1902. We do 
not think that it can be so regarded. The application of 20th 
January, 1902, was to sell Abhepur, a property in which the 
appellant had no interest. The present application is to sell 
Bahadurpur which is the appellant’s property. This applica- 
tion might be deemed to be an application in continuance of 
the application of 7th August, 1900, which was one to sell 
the appellant’s village of Bahadurpur. That application was 
dismissed, and the decree-holders allowed the order of 
dismissal to become final. Even if the order of 28th June, 
1901, did not stand in the decree-holder’s way, there was 
nothing to prevent him when the Subordinate Judge on the 
5th of July, 1902, directed him to proceed against the proper- 
ty of the appellant from acting in accordance with that 
direction and applying to sell the property. Instead of 
doing so, he waited until 1907 before he took any fur- 
ther steps against the appellant. In our opinion, the decree- 
holders have acted with the greatest dilatoriness, and are not 
entitled to take advantage of the intervening proceedings as 
extending the period of limitation prescribed by article 170, 
schedule II of the Limitation Act [vide what was said in 
Thakur Prasad v. Abdul Hasan,(})|. We sustain the first 
plea in the memorandum of appeal and hold that the present 
application is barred by limitation. The appeal is allowed, 
and the order of the court below is set aside. The appellant 
will have her costs here and in the court below. Costs 
in this Court will include fees on the higher scale. 


*(1) [1900] I. L. R., 23 All, 13. 
Appeal allowed. 
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LALTA PRASAD 
2 VET SUS 
SALIG RAM AND ANOTHER.* 
Will, construction of—Persona designata—Reason and motive of etfi— 
‘ Adopted son’—Description. 


Where a Hindu testator bequeathed his property to “ Lalta Prasad 
my adopted son,” Acla, in the absence of anything in the will to show 
that the fact of the adoption of the devisee was the motive or the 
reason for the gift, that the language of the gift was to be interpreted 
in its ordinary meaning as a gift to Lalta Prasad as a perso na desig- 
nata, who was entitled to take under it even though the adoption 
was not proved. Nidhoomom v. Saroda Pershad, Le R.,3 1 A, 
253, followed. 

SECOND APPEAL against the decree of Pandit Girraj 
Kishore Datt, Subordinate Judge of Bareilly, reversing a 
decree of Babu Rama Das, Munsif of Pilibhit. 


Suit for possession of property. 


Question of construction of will. The will was in these 
terms: 

“Whereas I Kedar Nath...own as mine, property, move- 
abie and immoveable, self-acquired and ancestral, of the value 
of Rs. 2,500, and am in possession thereof up to the present 
time without the participation of anybody, I make a will in 
respect of the whole of the said pioperty while in full posses- 
sion of my senses and health, without compulsion or coercion, 
and out of my own accord, as follows : 


(a) I the executant shall be during my life the owner and 
possessor of the same and all my rights and powers, such as 
they are at present, shall continue as heretofore; (0) after 
my death my wife Jamna Dei shall be like myself the owner 
(malik) and possessor of the whole property, and she shall 
have all powers such as those of transfer, gift, disposition 
(tasarruf) et cetera of every kind; (c) after the death of the 
said lady, Lalta Prasad my adopted son shall be absolnte 
owner and possessor of everything left by me and Musammat 
Jamna Dei aforesaid. Wherefore I have executed this will.” 


* S. A. No. 971 of 1907. 
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Jamna Dei pre-deceased Kedar Nath. Upon Kedar Nath’s 
death his sister’s sons took possession of part of the property. 
Lalta Prasad thereupon brought this suit to recover possession 
of the property. The first court decreed the suit, but the 
lower appellate court found that the plaintiff had failed to 
prove his adoption and dismissed the claim. The Subor- 
dinate Judge relied upon the following authorities - 


Fanindra Deb vy. Rajeswar Das, 1885] I 1. R, 11 Cal, 463, P. C. 
Abbu v. Kuppammeat, {1892| 1. L. R., 16 Mad., 355. 

Surendro Roy v. Doorgasoon kry, [1892] I. L. R, 19 Cal, 513, P. C. 
Karsandas v. Ladka Nalu, [1887} I. L. R., 12 Bom., 185. 

Rango Balaji v. Mudiyeppa, |1893] I. L. R, 23 Bom., 296. 
Plaintiff appealed. 


S. C. Banerji, for the appellant, submitted that the plaintiff | 


was entitled to take as persona design ita irrespective of the 
question whether he was or was not an adopted son. 


Nidhoomon v. Saroda Pershad, [1876] L. R., 3 1. A., 253, 257, 
Subbarayar v. Subbamal, |1900] I. L. R., 24 Mad., 214, P. C. 
Lali v. Murlidhar, |1906] I. L. R., 28 All, 488, P. C. 


Gulgari Lal, for the respondent, relied upon the last case 
and on 


Fanindra Deb v. Rajeswar Das, [1885] 1. L. R., 11 Cal. 463, P. C. 
The judgment of the Court was delivered by 


STANLEY, C.-J.—The meaning of a gift in the will of one 
Kedar Nath is the only question in this appeal. Kedar Nath 
madea will on the 22nd of June, 1888. The will is very 
simple in its character. By it he gave to his wife all his pro- 
perty for her life and after her ceath he declared that Lalta 
Prasad, his adopted son, should be the malik or owner of the 
property. The testator’s wife pre-cleceased him. He died on 
the 3rd of September, 1904, and upon his death, the defend- 
ants, who are his sisters sons, took possession of his property. 
Thereupon the suit out of which this appeal has arisen was 
instituted by Lalta Prasad. He claimed the property under 
the gift contained in the will of Kedar Nath. The court of 
first instance held that he was entitled to it as destgnata per- 
sona under the will, and that it was immaterial to find whether 
or not he was the adopted son of Kedar Nath. It did, how- 
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ever, consider that question and came to the conclusion that 
the adoption was proved. On appeal, the lower appellate 
court held that the will was genuine but that the adoption of 
the plaintiff was not proved, and it reversed the decision of 
the court below on the ground that the gift made to the plain- 
tiff was so made to him not as a persona designata but as an 
adopted son, and that inasmuch as he had failed to prove his 
adoption, the gift failed and he therefore dismissed the plain- 
tiffs suit. The construction of the will appears to us to be 
extremely simple. After the death of the widow, the testator 
gave his property to Lalta Prasad by name and then describ- 
ed him as an adopted son. There is absolutely nothing in 
the will to show that the fact of the adoption of the plaintiff 
was the motive or reason for the gift, and in the absence of 
anything of the kind, it appears to us that interpreting the 
language of the gift in its ordinary meaning, we must treat it 
as a gift to Lalta Prasad as a persona designata, and that there- 
fore the gift is valid. This case appears to us to resemble the 
case of Nidhoomont Debya and Saroda Pershad Mookerjee ('), 
and to be governed by the decision in that case. We there- 
fore allow the appeal. We set aside the decree of the lower 
appellate court, and restore the decree of the court of first 
instance with costs in all courts. 


Appeal allowed. 


[Cf Sri Raja Rao Venkata Surya Mahipati Rama Krishna v. Ihe 
Court of Wards, [1899] I L. R., 22 Mad., 383, P. C.—EnD.] 


B, 
(1) [1876] L L. R, 3 AL, 253. 
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RAM KALI 
Versus 
JAMNA AND ANOTHER.* 
Agra Tenancy Act (TI of roor), section 22— Male lineal descendant— 
tllegitimate son of a Sudra. 


An illegitimate son of a sudra by a continuous concubine is 
entitled, in the absence ofa legitimate son, to the occupancy hold- 
ing of his father as a male lineal descendant. /aderunv. Ramaswamy, 
13 M. I A, 14; Sarusti v. Mannu l. L. R., 2 All, 134 ; Hargobind, 
v. Dharam Singh, 1. L. R., 6 AIL, 329, referred to. 

SECOND APPEAL against the decree of W. F. Kirton Esq. 
Addjtional Judge of Moradabad, confirming a decree of Babu 
Kunwar Sen, Munsiff of Chandausi, 

Suit for declaration. 

The facts were as follows :— 

One Mahtab Singh was the occupancy tenant of certain 
fields. His father was a Thakur but his mother was a Kakar 
woman. Musammat Jamna was the concubine of Mahtab 
Singh, and by her he had a son, Ghansham Singh. On the 
death of Mahtab Singh, Musammat Jamna and Ghansham 
Singh applied in the Revenue Court for the entry of their 


names in respect of the occupancy holding of Mahtab Singh. ° 


The Revenue Court refused their application. Thereupon 

they brought the present suit for a declaration that Musam- 

mat Jamna was the wife and Ghansham Singh the son of 

Mahtab Singh and as such they were entitled to succeed to 

the occupancy holding. The courts below decreed the suit, 
Defendant appealed. 


Iswar Saran (with him M. M. Malaviya), for the ap- 
pellant. 

Beni Madho Ghosh (for Durga Charan Singh), for the 
respondents. 

The judgment of the Court was delivered by 

STANLEY, C. J.—The question in this second appeal is 
whether the plaintiff respondent Ghansham Singh who is 
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the illegimate and only son of one Mahtab Singh deceased by a 
concubine, who had lived continuously with Mhatab Singh, 
is entitled to the occupancy holding of his father as a male 
lineal descendant within the meaning of that expression as 
used in section 22 of the Agra Tenancy Act. The courts 
below have rightly held that Mahtab Singh belonged to the 
Sudra caste. , 

Both the lower courts held that the plaintiff was so 
entitled. We think that this decision is right. In /nderun 
Valingypooly Taber v. Talaber (>), their Lordships of the 
Privy Council held that the illegitimate children of the Sudra 
caste, in default of legitimate children, inherit their putative 
father’s estate. In Sarasuti v. Mannu (*), PEARSON, AND 
OLDFIELD, JJ., held that illegitimate offspring of a kept 
woman or continuous concubine amongst Sudras are on the 
same level as to inheritance as the issue of a female slave by a 
Sudra and that the illegitimate son of an Ahir by a continuous 
concubine of the same caste took his father’s estate in preference 
to the daughter of a legitimate son of his father, who died 
in the father’s life-time. In Hargobind Kuari v. Dharam 
Singh, (3), STRAIGHT, O. C. J, and DUTHOIT, J., held that 
according to Hindu Law and usage illegitimate sons are 
entitled to maintenance from their father and his estate is 
liable for such payment. Hindu Law differs from the En- 
glish Law in so far that it does not treat an illegitimate son 
as filius unclius. His status as a son in the family is recog- 
nised and his right to maintenance secured to him. 


On the foregoing authorities therefore we think that it was 
rightly held in the courts below that the plaintiff Ghansham 
Singh is entitled in the absence of a legitimate son to the 
occupancy holding of his father as male lineal descendant. 
We therefore dismiss the appeal with costs. 

Appeal dismissed. 
(1) [1870] 13 M. L A., 141. 
(2) [1879] I. L. R., 2 AlL, 134. 
(3) [1884] I. L. R., 6 AIL, 329. 
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RAM CHANDER 
VEFSHUS 
KALLU AND OTHERS.* 
Transfer of Property Act (IV of 1882) section or (a), 9a—Reversioner’s 
right to redeem in the lifetime of widow—Interest, meaning of. 


A reversionary heir cannot get a decree for redemption of proper- 
ty mortgaged by the deceased husband of a Hindu widow during 
the life-time of the widow in possession of the estate. The provi- 
sions of section 92, Transfer of Property Act, do not apply toa per- 
son who is a reyersionary heir and may never become entitled to 


the property sought to be redeemed. 

The neresi referred to in section 91 (a) of the Transfer of 
Property Act is a presen? interest and not a mere contingent right 
such as a reveisioner possesses. 

SECOND APPEAL against the decree of J. H. Cuming 
Esq, Additional Judge of Aligarh, affirming a decree of 
Munshi Ganga Prasad, Munsif of Khurja. 


Suit for redemption. 

The material facts appear from the judgment. 
The courts below decreed the suit. 
Defendant appealed. | 
Muhammad Raoof, for the appellant. 
Gtirdhart Lal Agarwala, for the respondents. 
The judgment of the Court was delivered by 


STANLEY, C. J.—The question raised in this appeal is 
whether persons who claimed to be reversionary heirs of a 
deceased mortgagor can during the life-time of the mortgagor's 
widow redeem a mortgage executed by the deceased. Diwan 
Singh was the mortgagor and he executed the mortgage in 
question in favour of one Durga. His widow Musammat 
Ram Dei ts now in possession of the property. Ram Chandar 
the defendant appellant is a purchaser from Durga. No author- 
ity is shown for the proposition that a reversionary heir, who 
may or may not, according to the circumstances, ever come in- 
to possession of an estate is entitled toredeem. The plaintiffs 
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have no present interest in the property. Their interest is 
contingent upon their surviving the mortgagor’s widow. The 
court of first instance gave a decree for redemption and direct- 
ed that on payment of the mortgage debt, the plaintiffs should 
be put into possession., Now it is obvious that the plaintiffs 
have no right to possession in the life-time of the mortgagor's 
widow. Therefore this provision in the decree is clearly 
wrong. Upon appeal the learned District Judge affirmed 
the decision of the court below with the modification that he 
directed that the provision in the decree awarding possession 
to the plaintiffs should be struck out. Notwithstanding this 
direction, we find in the decree the same provision for posses- 
sion. Init, is stated that in the event of payment of the 
mortgage debt by the plaintiffs, they shall be put into 
possession of the mortgaged property. On turning to section 
92 of the Transfer of Property Act, it is obvious that the provi- 
sions of that section cannot be complied with, if the suit is one 
by reversionary heirs, as is the case here, seeing that they are 
not entitled to possession of the mortgaged property, and 
may never be so entitled. That section also provides that 
if payment is not made of the mortgage debt in accordance 
with the earlier provision of the section, the plaintiff is to be 
absolutely debarred of all right to redeem the property, or 
that the property be sold. This provision would be inapplic- 
able to the case of plaintiffs who are only reversionary heirs, and 
who may ultimately never become entitled to the property. 
It would not be binding upon other parties who upon the 
death of the widow would become actually entitled to it as 
heirs. The plaintiffs respondents rely upon the language of 
section 9I (a) as giving them a right to redeem. This section 
provides that any person (other than the mortgagee of the 
interest sought to be redeemed) “having any interest in or 
charge upon the property ” may redeem, and the contention 
is that the plaintiffs respondents have such an interest. We 
think that the inrerest there referred to is a present interest 
and not a mere contingent right such as the plaintifis possess, 
In view of the difficulty of carrying out a decree for redemption — 
in a case of the kind, particularly in cases in which persons 
are entitled to an interest in the property for life in succession, 
as for instance, the widow of a deceased mortgagor and after 
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her, the daughter of such mortgagor, we do not see our way 
to extend the meaning of the word ‘interest’ as used in this 
section so as to embrace the chance of inheriting of a rever- 
sionary heir. It seems to us that possibly this suit was 
instituted by the plaintiffs with a view to obtain an equitable 
charge or lien upon the property which would enable them 
in future proceedings to sell the property, or in some way 
to deprive the widow of her life-estate. For these reasons we 
allow the appeal, we set aside the decrees of both the lower 
courts and dismiss the suit with costs in all courts. 


| Appeal allowed. 


SRIDHAR RAO 
VErsSUS 


RAM LAL.” 


Crutl Procedure Code (Act XIV of 1882), section ggo—Minor—Sutt by 
next friend— Notice to certificated guardian—WNo formal order grant- 
ing leave to next friend to sue— Presumption. 


A as next fnend of X, a minor, instituted a suit to have a sale- 
deed executed by C, the certificated guardian of B, set aside. 
Notice was issued to C under section 440, Civil Procedure Code, but 
he showed no cause. No formal order granting leave to 4 to insti- 
tute the suit was recorded, but the court proceeded to frame issues, 
and examine witnesses. eld, that it must be presumed that the 
court did grant leave to the person who presented the plaint, after 
being satisfied that, it was fo. the welfare of the minor that that 
person should be permitted to institute the suit on the minors 
behalf, and the court below was wiong in dismissing, the suit on the 
ground that leave to institute the suit had not been foi mally granted 
and recorded, 


FIRST APPEAL against the decree of H. E. Holme Esq., 
C. S., District Judge of Jhansi. 
Suit for cancellation of a sale deed. 


The material facts will appear from the following extract 
from the judgment of the lower court :— 


*F. A No. 28 of 1907. 
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This is a suit in which one Sridhar Rao, a minor, claims 
the cancellation of decree on a mortgage-deed standing in his 
name, and a declaration that no one but himself has any 
interest in the said mortgage-deed. It appears that Sridhar 
Rao is the illegitimate son of one “Raja” Madho Rao, who 
took out a certificate of guardianship in respect of the said 
Sridhar Rao, and under this certificate sold the mortgage-deed 
now in suit to the defendant Ram Lal. Sridhar Rao, now 
seeks to impeach the sale to Ram Lal on the ground of fraud 
and want of consideration. Issues have been framed, and the 


taking of evidence has been completed, but defendant now 


urges that the suit must fail as having been instituted in 
violation of the provisions of section 440, Civil Procedure Code. 
This plea must succeed. The provisions of section 440, are 
imperative [see Bachchu Singh v. Secretary of State (*). 
regarding the analogous section 424], and they have not been 
complied with in this case. It is admitted that Sridhar Rao 
is a minor, and that he has a guardian (Raja Madho Rao) 
appointed under Act VIII of 1890. This suit was not insti- 
tuted “ with the leave of the court granted after nottce to such 
guardian.” It was instituted (section 48, Civil Procedure 
Code) by the presentation of the plaint on 22nd March, 1906. 
On the same date, an application by the minor (in contraven- 
tion of section 441, Civil Procedure Code) was put in asking 
that one Sada Sheo Rao (the person who signed the plaint) 
might be appointed next friend of the minor. Notice was sent 
to Raja Madho Rao calling on him to prefer any objection he 
might have, not “with respect to the institution of the suit” 
as required by section 440, Civil Procedure Code, but to the 
appointment of next friend. This notice was not before 
the court (of the learned Subor: inate Judge, from which 
court this case was afterwards transferred under section 25, 
Civil Procedure Code.) till 13th June, more than a month 
before which date z. e. on 11thMay, defendant had already 
filed his written statement in the suit. 

On behalf of the plaintiff, I have been referred to the cases 
of Hanuman Prasad v. Muhammad Ishag (°), also Walian 
v. Banke Behari (*), Hira Lal v. Bhairon (*), and Dhunput v. 


(1) [1902] I. L R, 25 AIL, 187. (2) [1905] i. L. R., 28 AIL, 137. 
(3) [1903] I. L R., 30 Cal., 1021. (4) [1883] L L. R, 5 All, 602, 
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Paresh (7). But in so far as these cases have any relevancy, 
they are readily distinguishable. I have also been referred 
by plaintiff to Sham Krishna v. Ram Das (*). It is there laid 
down that where some only of the plaintifs are minors, and 
the suit has not, as far as they are concerned, been instituted in 
accordance with the provisions of section 440, Civil Procedure 
Code, the defect can be afterwards cured. But from the judg- 
ment of their lordships in that case, it appears that this is only 
so where some of the plaintiffs are properly represented, and 
that only with reference to section 34, Civil Procedure Code. 
I need only quote the words. Section 440...... precludes any 
other person than the guardian............ from instituting a suit 
EXCEPL. ....0sseeee after due notice......... to such guardian......... 
This being so0.,....... the suit was not properly instituted on 
behalf of the minor plaintiffs. This did not, however, entail the 
dismissal of the suit so brought.” (The words “as brought” 
are important) “There was from the begining before the 
court, one plaintiff who was saf Juris, and further no objection 
was taken......... If the respondent wished to raise the objec- 
HON visa’ section 34 expressly provides that any such objection 
not so taken (zf. e„ before the first hearing) shall be deemed 
to have been waived.” 


The defendant has referred me to the case of Jagmant v. 
Silan (8) in case it were contended that he was estopped 
from raising the plea of contravention of section 440, Civil 
Procedure Code, at this stage of the suit. 


In accordance with the above, I dismiss this suit with costs. 


Plaintiff appealed. 

J. N. Chaudri (with him Harendra Krishna Mukerjee) 
for the appellant. 

Sundar Lal (with him S. C. Banerji), for the respondent. 

The judgment of the Court was delivered by 


BANERJI, J.—The suit which has given rise to this appeal 
was brought on behalf of a minor for the avoidance of a sale- 
deed executed by his certificated guardian. The plaint in 
the suit was filed by a person who described himself as the 
next friend of the plaintiff. As he was not the certificated 
guardian, the court ordered notice to issue to the certificated 

(1) [1893] 1. L. R., 21 Cal, 180. 
(2) [1897] I. L. R.,20 All, 162. (3) [1899] A. W. N., 66. 
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guardian as required by section 440. This order was passed 
on an application made by the next friend who instituted 
the suit on behalf of the minor. Notice was served on the 
certificated guardian but he showed no cause. The court 
then proceeded to settle issues, and recorded some evidence 
but no formal o:der was recorded granting leave to the new 
next friend to institute the suit. The case was transferred to 
the court of the learned District Judge, and before him an 
objection was taken to the effect that as no leave had been 
granted under section 440, the suit was not maintainable. 
This objection prevailed in the court below, and the suit has 
been dismissed. The learned judge was of opinion that leave 
to institute the suit ought to have been formally granted and 
recorded. Section 440 requires that if a minor has a guardian 
appointed or declared by an authority competent in this be- 
half, a suit shall not be instituted on-behalf of the minor by 
any person other than such guardian except with the leave 
of the court granted after notice to such guardian. As we 
have said above, notice was issued to the certificated guardian 
as required by the section; it was served on him but he 
did not appear and show cause. It is true that no formal 
order granting leave was recorded by the court but as the 
court framed the issue and examined witnesses, it must be pre- 
sumed that the court did grant leave to the person who present- 
ed the plaint, after being satisfied that it was for the welfare 
of the minor that that person should be permitted to institute 
the suit on the minor's behalf. The court below was there- 
fore wrong in dismissing the suit. As the suit was dismissed 
upon a preliminary ground, and in our opinion that ground 
cannot he supported, we set aside the decree of the court 
below, and remand the case to that court under section 62 
of the Code of Civil Procedure, with directions to re-admit it 
under its original number in the register, and dispose of it on 
the merits. The appellants will have the costs of this appeal, 
including fees on the higher scale. Other costs will abide 
the event. 

Appeal allowed, cause remanded. 
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AKBAR KHAN AND ANOTHER 
Versus 


TURABAN.* 


Limitation Act XV of 1877, sch TI, art. 1r20—Declaration—Cause of 
action—Deniai of title. 


Where the defendants name was entered in the revenue papers 
in 1895, and the plaintiffs in 1903 applied for correction of those 
papers, when the defendant again asserted his title, Ae/d, the plain- 
tiffs’ cause of action fora declaratory suit arose in 1895, and there 
was no fresh cause of action in 1903 and the refusal to have the entry 
corrected was a continuation of the original cause of action. 


Where the plaintiff is in possession and asks for a declaratory 
decree, the limitation applicable to the suit is that prescribed by 
art. 120, sch. II, Limitation Act, and should be computed from the 
date on which his cause of action arose Legge v. Ram Baran Singh, 
I. L. R., 20 AIL, 35, F. B., followed. Alaht Bukhsh v. Harnam 
Singh, 18 A. W. N., 215 ; Skinner v. Shanker Lal, (unreported) 
distinguished. 

SECOND APPEAL from the decree of C. Badhwar Esq., 
Additional Judge of Meerut reversing a decree of Babu Ram 


Chandra, first Additional Munsif. 
Suit for declaration of title. 


Plaintiffs claimed to be in proprietary possession of im- 
movable property. In 1895 the defendant got her name 
recorded as proprietor of this property in the revenue regis- 
ters. Plaintiffs applied in 1903, to the Revenue Court to 
have this entry corrected. Defendant, claiming title in himself, 
opposed this application, which was rejected. Whereupon the 
plaintiffs brought this suit. The lower court dismissed the 
suit as barred by time. 

Plaintiffs appealed. 

Ghulam Mujtaba, for the appellants, argued that the denial 
by defendant of plaintiffs’ title in 1903 had given the latter a 
fresh cause of action and the suit was within time from that 
date. Plaintiffs were not bound to rush into court when their 
title was de nied for the first time in 1895. 
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Elahi Bukhsh v. Harnam Singh, [1898] 18 A, W. N., 215. 


Skinner v. Shanker Lal, S. A. No. 263 of 1907, decided on May 27, 
1908.* 

Abdul Raoof, for the respondent, was not called upon, but 
referred to 


had 


Legge v. Ram Baran Singh, [1897] 1. L. R., 20 All, 35, F. B. 
The judgment of the Court was delivered by 


BANERJI, J.—The question in this appeal is whether the 
plaintiffs’ claim is barred by limitation. - The suit is one for 
a declaratory decree. The plaintiffs asked for a declaration 
that they were entitled to the property mentioned in the 
plaint. In 1895 the name of the defendant was entered in 
the revenue papers in respect of this property and the title 
of the plaintiffs was denied. The lower appellate court has 
held that the plaintiffs’ cause of action for a declaratory suit 
accrued when this entry was made in 1895 and, as held by the 


* KNOX AND AIKMAN, JJ.—The respondent in this second appeal 
got his name entered in the A/ewa/ in spite of appellant’s objections by 
oider of the Settlement Office: on the 5th of May, 1899. On the strength 
of this entry the 1espondent on the 5th of May, 1903, instituted a suit for 
profits of the share in respect of which he had got his name entered. On 
the 27th of July, 1905, while the suit for profits was yet pending plaintiffs 
brought the suit out of which this appcal bas arisen for a declaration of 
their right to the share and that the defcndart had no proprietary rtght in 
the share recorded in his name. The suit has been dismissed by the 
court of first instance as barred by limitation. In appeal the decree of 
the first court was affirmed. The plaintiff comes heie in second appeal. 


The court’s below reckoned as the starting point the order of the Settle- 
ment Officer referred to above. No doubt the plaintiff’s might upon this 
order being made have instituted a suit for a declaratory decree but in our 
opinion they Were not bound todo so. The defendant might have taken 
no steps to enforce any right under the order of the 5th of May, 1899, but 
when he did so plamtffs m our opinion got a fresh cause of action for 
asking for a declaratory decree. The suit now brought is in reality one 
within the jast paragiaph of section 201 of the Agia Tenancy Act. We 
allow this appeal set aside the deciee on the preliminaiy point and remand 
the case under the provisions of section 562 of the Code of Civil Froce- 
dure through the lower appellate court to the court of first instance with 
duections to readmit it unde: its original number in the register of pend- 
ing sults and dispose of it on the ments. The plaintff’s will have the cost 
of this appeal including fees on higher scale. Other costs to abide the 


result. 
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Full Bench in Legge v. R un Baran Singh ("), six years’ limit- 
ation applies to the suit and must be computed from the year 
1895. We think this view of the court below is right. 
According to the Full Banch ruling referred to above where 
the plaintiff is in possession and asks for a declaratory decree 
the limitation applicable to the suit is that prescribed by 
article 120 of schedule If to the Limitation Act, and should 
be computed fron the date on which his cause of action arose. 
In the present cise the pliintiffs’ cause of action is the entry 
of the defendant's name ta the revenue papers in respect of 
the property in suit in 1895. As the suit was brought after 
the expiry of six years from that year, it is time-barred, It is 
contended on behalf of the appellants that a fresh cause of 
action accrued to them in 1993 when the defendant objected 
to the correction of the &4zwat, That in our opinion was not 
a fresh cause of action. The refusal to have the entry cor- 
rected was a continuation of the original cause of action, 
namely, the entry of the defendant's name in the revenue 
papers in 1895. In the case of Alahi Bukhsh v. Harnam 
Singh (7), and in S. A. No. 263 of t907 (unreported) Robert 
Skinner v. Shanker Lal (3), decided by a Bench of this Court 
on the 27th of May, 1993, there was a fresh invasion of the 
plaintiffs right, and that was held to have given him-a fresh 
cause of action. Asin the present case there was no fresh 
invasion of the right of the plaintiffs, the rulings referred to 
are inapplicable. We accordingly dismiss the appeal with 
costs, including fees on the higher scale. 


Decree affirmed. 
(1) [1897] I. L. R., 20 AJL, 35. (2) [1898] 18 A. W. N, 21 5. 
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AKBAR KHAN AND ANOTHER 
UVEVSUS 
TURABAN.* 

Specific Relief Act, (1 of 1877), section 42, proviso—One plaintiff out of 
possession—Other plainiif{ in possession in defendants right—Decla- 
ratory sutt- Second sutt for possession. 

Where out of two plaintiffs to a suit for declaration of title, it 
appeared that one was not in possession of the property claimed, 
and the other was in possession but in the right of the defendant 
who had previously been in possession, Ae/d, that the suit was barred 
by the express provisions of section 42, Specific Relief Act, and 
ought to be dismissed. But the dismissal of this suit would not 
affect the right of these plaintiffs, if they were entitled to possession, 
from instituting and maintaining a suit for possession. 

SECOND APPEAL from the decree of C, Badhwar Esq. 
Additional Judge of Meerut, reversing the decree of Babu 
Ram Chandra first Additional Munsif. 

Suit for declaration of title. 

The lower appellate court, differing from the first court, 
found that one out of the two plaintiffs was not in possession 
of the property in respect of which the declaration was sought, 
that one of the defendants had been in possession of this 
property in 1903, and that at the date of suit the other plaintiff 
was in possession, but that he had entered into such posses- 
sion in the right of the said defendant, who washis wife, and 
not by virtue of any personal title. The suit was accordingly 


dismissed, 
Plaintiffs appealed. 
Ghulam Muytaba, for the appellants. 
S, Abdul Raoof, for the respondent. 
The judgment of the Court was delivered by 


STANLEY, C. J.-—In the suit out of which this appeal has 
arisen the plaintiffs asked for a declaration of their title to 
ceriain property which formerly belonged to three brothers, 
Muhammad Khan, Saadat Khan and Baz Khan. Amongst the 
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defendants is Musammat Turaban, who is the daughter of 
Shabaz Khan, a second cousin of the three persons whom we 
have mentioned. Another defendant is a mortgagee of the 
property from Musammat Turaban. The court of first instance 
decreed the plaintiffs’ claim, but upon appeal the suit was dis- 
missed on the ground that the defendant Musammat Turaban 
was in possession of the property and that the suit was obno- 
xious to section 42 of the Specific Relief Act, and ought to 
have been dismissed. There is a finding by the learned District 
Judge that Musammat Turaban was In possession in 1903 and 
that at the present time her husband, who is one of the plaintiffs, 
namely, Akbar Khan, is in possession inher right. The other 
plaintiff Abdul Rahman Khan does not appear to have pos- 
session of any portion of the property. In view of this finding 
the plaintiffs ought in our opinion to have claimed posses- 
sion. In consequence their suit was barred by the express 
provisions of section 42 of the Act to which we have referred. 
The dismissal of their suit will not affect the right of these 
plaintiffs, if they are entitled to possession from instituting 
and maintaining a suit for possession. Upon the finding of 
the learned District Judge that the plaintiffs are not in posses- 
sion we dismiss the appeal with costs, including fees in this 
court on the higher scale. 


Appeal dismissed. 
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SHOHRAT SINGĦ 
VEISHS 
SONKALA KUARI* 

Land Revenue Act (ITI of roor), section 36—Application for fixing the 
rent—Certain bond held as oblained by undue influence Subsequent 
suit— Whéther finding res judicata. 

The zemindar obtained a bond froma tenant in payment of rent at 
a certain rdte for non-occupancy, and ex-proprietary holding. The 
tenant applied to the Revenue Court, under section 36 of the Land 
Revenue Act to fix the rent of the holdings. The Assistant Collector 
held that the bond was obtained by undue influence so far as it related 
to the ex-proprietary holding and fixed the rent of that holding. In 
a suit brought by the zemindar for arrears of rent, Ae/d, that the 
finding of the Assistant Collector about the bond having been obtain- 
ed by undue influence did not operate as res judicata inasmuch as 
it was not open to him in an application under section 36 Land 
Revenue Act to decide that the agreement was void so as to pre- 
clude the plaintiff from setting it-up in a suit. 

SECOND APPEAL against the decree of F. D. Simpson Esq., 
District Judge of Gorak ipur, coiirwiing a decree of Babu 
Brij Lal, Assistant Collector of the first class of Basti. 

Suit for arrears of rent. 

The material facts appear from the judgment. 

Iswar Saran (with him Madan Mohan Malaviya), for the 
appellant. 

Durga Charan Banerji, far the respondents. 

The ju lgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit for the 
rent of two holdings, one betrig ex-proprietary, and the other 
non-occupancy. The suit was dismissed in the first court on 
the ground that a suit forrent for two such holdings did not 
lie, Oa appeal the plaintiff was allowed to withdraw his claim, 
as to the rent of the ex-proprietary holding, and to proceed 
with it, as to the non-occupancy holding. The plaintiff's case 
is that the defendants agreed to pay Rs. to per bigha for the 
land, and that an agreement to this effect was executed on 
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the 1st of November, 1904. Asa matter of fact, # bond for 
Rs. 1907 for rent at that rate was executed by the defendants. 
An application was made by the defencants to the Revenue 
Court, under section 36 of the Land Revenue Act, for the 
fixing of the rent payable for the ex-proprietary holding. In 
that proceeding, the Assistant Collector was of opinion that 
the agreement of the 1st of November, 1904, was procured by 
undue influence, and was therefore void. So far as regards 
the ex-proprietary holding, he set aside the agreement and 
fixed the rent at Rs. 3 per bigha, but as we gather from the 
judgment of the learned District Judge “refused to fix any 
rent in respect of the other holding, finding the agreement 
good.” The learned Disttict Judge dismissed the plaintiffs’ 
claim on the ground that the finding of the Assistant Collect- 
or that the agreement of the Ist of Nevember, 1904, was pro- 
cured by undue influence, and was void, anc that there was no 
agreement on the part of the defendants to pay any definite 
rent operated as res judicata. We think that the learned Dis- 
trict Judge was wrong as to this. Whatever may have been 
the view of the Assistant Collector as to the validity or other- 
wise of the agreement, it was not open to him in an application 
under section 36 of the Land Revenue Act to decide that the 
agreement was void so as to preclude the plaintiff from setting 
it upin a suit. The view which he expressed as to the agree- 
ment does not operate as res judicata. We therefore think 
that the learned District Judge was wrong in treating the 
finding of the Assistant Collector as to the agreement as 
binding upon him. He ought himself to have heard the 
evidence of the parties and satisfied himself as to whether or 
not there was a binding agreement for the payment of any 
specified rent for the non-occupancy holding, and in accordance 
with his finding have determine: the suit. As he has disposed 
of the case upon a preliminary point we allow the appeal, 
set aside the decree of the court below, ani: remand the case 
under the provisions of section 562 of the Coce of Civil 
Procedure to that court with cirections that it be re-admitted 
on the file of pending appeals and be disposed of on the merits. 
Costs here and hitherto will abide the event. 


Appeal decreed, cause remanded, 
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Code of Civil Procedure (Act XIV of 1882), sections 521, 591—One plain- 
a aad l J. tif not Joining the reference— Whether a ground to set award aside— 
Challanged in final decree—Appeal 
Section 521 of the Code of Civil Procedure does not contemplate 
the setting aside of an award on the ground that all the parties 
to the suit were not parties to the reference to arbitration. Where 
therefore one of the defendants, added under section 32, Code of 
Civıl Procedure, and who subsequently withdrew from the suit, did 
not join the reference which was followed by an award, Ae/d, that 
the award could not be set aside. 


August, 0. 





A munsif set aside an award on the ground that all the parties to 
the suit were not parties to the reference and tried and decreed the 
suit. The defendant challanged the munsif’s order setting aside the 
award in an appeal against the final decree and raised other grounds 
as well. Held, that the ground could be entertained. S/eonarh V. 
Ram Din, l. L. R., 18 All, 19; Sher Singh v. Diwan Singh, 1.1. R., 
22 AlL, 366; George v. Vastian, 1. L. R., 22 Mad., 202; Achutayya 
v. Thimmayya, 16 Mad. L. J., 228, referred to. 

SECOND APPEAL from the decree ‘of Louis Stuart Esq., 
District Judge of Meerut, confirming the decree of B. Gobind 
Prasad, Munsif of Ghaziabad. | 


The plaintiff brought a suit for the partition of a shop and 
an enclosure. Nanak Chand was also made a defendant 
under section 32, Civil Procedure Code. Ram Jiwan and 
Nawal Singh referred the dispute to arbitration and the 
arbitrator dismissed the suit. On the objection of Nawal 
Singh, the Munsif set aside the award on the ground that “ 
Nanak Chand was not a party to the reference to arbitration, 
and decreed the plaintiffs claim on the merits. In appeal, 
the defendart challanged the decree infer alia on the ground 
that the Munsif was wrong in setting aside the award. The 
District Judge did not record any finding on this ground 
but dismissed the appeal on the merits. 


Defendant appealed. 
* S. A. No. 1282 of 1900, 
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Mohan Lal Sandal, for the appellant, contended that the 
parties to the appeal having referred the matter in dispute to 
arbitration, they were bound by the award. As Nanak Chand 
had no interest in the dispute and subsequently retired 
from the suit, the award ought to have been confirmed. 

Pitam Mul v. Sadik Ali, [1902] I. L R., 24 AIl, 229. 

Lal Mohan Pai v. Durga Kumar Das, [1907] 11 C. W. N., 1152. 

Chairman of Purnea Municigality v. Siv Sanker Ram, [1906] I. L R., 
33 Cal., 899. 

Harendra Krishna Mukerji, for the respondent submitted 
that there was no appeal from an order under section 521. 
The present appeal was mainly directed against the interlocu- 
tory order and could not be entertained. 

Sheo Nath Singh v. Ram Din Singh, [1896] L L. R, 18 AML, 19. 

Sher Singh v. Diwan Singh, [1900] I. L. R., 22 AU, 366. 

Nanak Chand being a party tothe suit was a necessaty 
party to the order of reference. All the parties must join to 
make a valid reference. The award which was passed on an 
invalid reference was no award, and the Munsif could set it 
aside, 


Mohan Lal Sandal, in reply distinguished the cases citec 
by the respondent and cited the following cases :— 

Uman Kuari v. Gobardhan, [1908] 5 A. L. J. R., 447. 

Nanak Chand v. Ram Narayan, [1879] 1. L. R, 2 AIL, 181. 

George v. Vastian Soury, [18s9] 1. L. R., 22 Mad., 202. 

Achutayya v. N. S. Thimmayya, [1908] 18 M. L. J., 228. 


The judgment of the Court was delivered by 

KNOX, J.—The suit out of which this second appeal arises 
was brought by one Nawal Singh. It was a suit for partition 
of a shop and enclosure as against the present appellant Ram 
Jiwan. Later on one Nanak Chand was added as a party by 
the court acting under section 32 of the Code of Civil Procedure. 
Nanak Chand filed a written statement. After all this had 


taken place on the 18th of August, 1906 Ram Jiwan and Nawal 


Singh agreed to refer the matter in dispute between them to 
arbitration. To this reference, Nanak Chand was no party. 
He subsequently withdrew from the suit. On 29th August, 
. 1996, an award was submitted to the court with this decision 
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of the arbitrator that the plaintiffs claim should stand dis- 
missed. An objection was filed on the ground that Nanak 
Chand was no party to the reference. The court entertained 
this objection, set -aside the award, and ordered that the case 
should proceed on the merits. Eventually the munsif granted 
a decree in favour of the plaintiff. The defendant appealed to 
the Judge, and the Judge dismissed the appeal. He now 
comes here in second appeal. The first plea in his memoran- 
dum of appeal is to the effect that the lower appellate court 
has erred in not determining the 3rd ground of appeal laid 
before it, namely, that the court of first instance had in its 
jucgment held that Nanak Chand had no interest left in the 
suit and that under such circumstances the lower court ought 
to have dismissed the suit as decided by the arbitrator. We 
do not think it necessary to go into this point. The grounds 
for setting aside an award are set forthin section 521 Civil Pro- 
cedure Code, and it is no ground contained in that section that 
all the parties to the suit were not parties to the reference to 
arbitration. This being so, the Munsif was wrong in setting 
aside the award ona ground not contained in section 521 
Code of Civil Procedure. It was contended by the other side 
that an order setting aside an award is not open to appeal, and 
that it is too late for the appellant now to attack that order. 
In support of his contention, the learned vakil referred us to 
the Full Bench ruling in Sheonath Singh v. Ram Din Singh 
(1), in which it was held that section 591 of the Code of Civil 
Procedure does not enable an appellant to avoid limitation by 
coming up under section 591 when the only ground of appeal is 
an order made under section 562. Section 591 contemplates two 
things: there being a regular appeal about some thing else, and 
in that appeal the insertion of a ground of objection under 
section 591. He also referred us to Sher Singh v. Diwan- 
Singh (*), in which it was held that no appeal would lie 
where the appeal being ostensibly against the decree in the 
suit, the grounds of appeal were solelv directed against an 
interlocutory order passed in the suit. We find however on 
referring to the memorandum of appeal before us that in the 
present appeal the grounds were not solely directed against 
the order setting aside the award. We consider that the 


(2) [1900] I. L. R, 22 Al, 366. (1) [1895] 1. L. R, 18 All r4 
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third ground of appeal was intended to read and may fairly 
be read as attacking the hearing of the suit by the court 
after it had set aside the award. This is in harmony with 
what was held by the High Court in Madras in George v. 
Vastian Soury (8), and in Achuthayya v, N. S. Thimmayya, 
(*). The result is that this appeal is decreed, the decrees of 
the courts below are set'aside, and the award dated 29 August, 
1906, willbe made arule of court. The appellant with get 
his costs here and in the courts below. Costs here will 
include fees on the higher scale. 

M, L. S. Appeal decreed 

(3) [1899] I. L. R., 22 Mad., 202. 


(4) [1908] 18 Mad. L. J., 228 S.C. I L. R, 31 Mad, 345. 
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Verses 
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Miultsfartousness—Sutit for possession of property within and outside jurts- 
diction of court, Compromised—relef for property within jurtsaiction 
—effect of—cause of action—/urisdiction once vested in court—Act of 
parties—effect of, on 


K filed at Bareilly a suit for possession of her share in her father’s 
property situate in Bareilly and Bara Banki, against her brother 
and his transferees. There were different transferees of the pro- 
perties situate in the two districts. The claim about Bareilly pro- 
perty was compromised. Æeld, that there was a single cause of 
action against the brother and his transferees, namely, the infringe- 
ment of the plaintiff’s right by her brother, out of which the claims 
of the other defendants arose, and the suit was not bad for multi- 
fariousness. Jadar Kuar v, Gur Prasad, I. L. R. rt All, 33; 
Mashar Alt v. Sajjad Husain, 1. L. R, 24 All, 358; Parbati 
Kunwar v. Mahmud Fatima, i. L, R, 29 All, 267; Jshan Chander 
v. Rameswar Mondol, 1. L. R, 24 Cal, 831 ; Nando Kunwar v 
Banomali, I. L. R, 29 Cal., 871 ; referred to. Ram Raji v. Dhup 
Narain, [1885] A. W. N., 125 overruled. Ganeshi Lal yv. Khatraty, 
Singh, I. L. R., 16 All, 279, distinguished. 

When once jurisdiction is vested in a court, it will not be taken 
away by any act of parties. Hence the compromise of the suit 
about Bareilly property did not take away the jurisdiction of the 
Bareilly court to adjudicate about Baia Banki property. Khatija 
v. Ismail, 1. L. R., 12 Mad., 380 referred to. 
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SECOND APPEAL against the decree of E. O. E. Leggatt 
Esq., District Judge of Bareilly, reversing a decree of Pandit 
Pitambar Joshi, Subordinate Judge. 


Suit for possession of property. 
The facts appear from the judgment of Stanley C. J. 


Ghulam Mujtaba, for the appellant, relied on the following 
cases :-—— 

Indar Kuar v. Gur Prasad, [1888] 1. L. R., 11 AlL, 33. 

Washar Ali Khan v. Sajjan Husain Khan, |1902] I. L. R, 24 AlL, 

8. 
- Parbati Kunwar v. Mahmud Fatima, [1908] I. L. R., 29 All, 267. 

Khatija v. Ismati [1889] I. L. R, 12 Mad, 380 

Harchandar v. Lal Bahadur, [1894] L L. R, 16 AlL, 359. 

Muhammad Ishaq Khan, Cvitn him Jang Bahadur Lal), 
for the respondent, relied on 

Ram Raji v. Dhup Narain, [1885] A. W. N., 125. 

Ganesht Lal v. Khatrait Singh, 1. L. R., 16 All, 279. 

Jhandu Mal v. Pirthi, [1907] A W. N, 53. 

The following judgments were delivered. 

STANLEY, C. J.—This appeal has been laid before a Full 
Bench by reason of a conflict in the authorities upon a ques- 
tion raised in the appeal. The suitis one by the daughter 
of one Bande Ali, to recover from her brother Akbar Husain 
and a number of.other defendants, transferees from him, 


her share in the property of her deceased father. This pro- 


perty is situate in the district of Bareilly and also in the dist- 
rict of Bara Banki in Oudh. It appears that Akbar Husain 
transferred the Bareilly property to the defendants 2 to 8, and 
the Bara Banki property to persons from whom the defendant 
respondent Ram Bali acquired it by virtue of a decree for 
pre-emption. The suit in regard to the Bareilly property 
was compromised with the result that the claim in respect of 
that property was abandoned and the suit proceeded as re- 
gards the Bara Banki property only. 


The first court decreed the suit. But upon appeal, the 
lower appellate court reversed the decree and dismissed the 
plaintiffs suit, holding on the authority of the case of Ram 
Raji v. Dkup Narain (1), that the court in Bareilly had no 
jurisdiction to pass a decree in the suit. 


(1) [1885] A. W. N. 125. 
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From that decree the present appeal has been preferred. 
The questions in the case are whether the suit is bad for 
multifariousness, and whether the Subordinate Judge of 
Bareilly was justified in entertaining it after the compromise 
of the claim in respect of the Bareilly property. 


There appears to be no doubt that under section 19 of the 
Code of Civil Procedure, the plaintiff was justified in institut- 
ing the suit in the Bareilly court, unless it be that the claim 
was defective for multifariousness. We have therefore first to 
consider whether or not the suit of the plainuff was bad for 
this reason. 


The claim of the plaintiff was to recover from her brother 
her co-heir and transferees from him her share of the proper- 
ty of her father. The cause of action as it appears to me 
was the withholding of possession of her share and it accrued 
to her when such possession was withheld. Her brother 
appropriated the share of the property which belonged to her 
and any title which his transferees possess is derived from him 
alone. There were not two causes of action one against her 
brother, and the other against the transferees of her brother 
but a single cause of action, namely, the infringement of 
the plaintiff's right by her brother out of which the claim 
of the other defendants arose. This view is supported by 
several authorities and amongst others that of Indar Kuar v, 
Gur Prasad (*). In that case, the plaintiff claimed -the pro- 
perty in dispute by right of inheritance from his deceased 
mother, and impleaded in the suit several defendants, some of 
whom derived their title as mortvagees from one of the defend- 
ants. It was held that inasmuch as the title of the defendant 
mortgagee was derived from defendant No I, his mortgagor, 
and stool or fell with the failure or success of the plaintiffs 
claim against the latter, there were not two causes of action 
but one, namely, the infringement of the plaintifi’s right by 
the defendant No I, and that the suit was not bad for mis- 
joinder of causes of action. In the case of Masahar Ali 
Khan v. Sajjad Husain Khan (3), Mazahar Ali Khan came 
into court claiming a portion of the inheritance of a deceased 
Mahomedan on the allegation that he had by tuo separate 
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sale deeds, of two difterent dates, purchased the property from 
two of the heirs of the vieceased, and that the property was 
withheld from him by another heir of the deceased, who was 
in possession of some of it, and by certain transferees of 
other portions from the said heir. Both the remaining heir 
and the transferees from him were made defendants. It was 
held by my brothers BANERJI and AIKMAN that there was no 
misjoinder of parties or causes of action in such a suit. 
A similar question was considered by another Bench of this 
Court of which I was a member, in the case of Purbau 
Kunwar v. Mahmud Fatima (4). In that case, the plaintiffs 
sued as heirs of their father to recover various portions of 
their father’s estate from the hands of different alienees. 
It was hel. that the fact that the defendants set up different 
titles to the various portions held by them would not render 


‘the suit bad for multifariousness. The- plaintiffs had one 


cause of action, namely, the right on the death: of their father 
to obtain possession of their shares of his property. In com- 
ing to that conclusion we had the support of the rulings 
to which I have alluded, and also of two decisions of the 
Calcutta High Court, passages out of which were quoted in 
the judgment. These cases are Jshan Chander Hasra v., 
Rameswar Mondol (5), and Nando Kunwar Nasker v. Bano- 
matt Gayan (8). In the first of these two cases, it was held by 
©’ KINEALY and HILL, JJ., that in a suit for ejectment 
against several defendants who set up various titles to differ- 
ent parts of the land claimed, there was only one cause of 
action, not several distinct and separate causes of action. In the 
other case the defence that the suit was bad for multifariousness 
was set up, the allegation of the defendants being that they 
were severally in possession of different and distinct portions of 
the land in dispute under different demises-made by the first 
defendant, and that there was no community of interest. I 
quote portion of the judgment in the other case which appears 
to me to be apposite. In delivering their judgment, HILL, and 
BRETT, JJ., observed : “The cause of action ofa plaintiff suing 
in ejectment connot, so far as we can perceive, be affected by the 
title under which the defendant professes to hold possession. 
(4) [1908] I. L. R., 29 All, 267. 
)s) [1897] I. L. R, 24 Cal., 831. (6) [1902] L. L. R., 29 Cal, 871 at 880, 
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It matters not to the plaintiff how the defendant may.explain 
the fact that he is in possession or seek to defend his posses- 
sion. What concerns the plaintiff is: that another is wrong- 
fully in possession of what belongs to him, and that fact gives 
him his cause of action. If this is so, where there is but one 
person in possession, can there be a difference when the land 
is in the possession of more than one? We think not. It 
appears to us so far as the plaintiffs cause of action is con- 
cerned, that it isa matter of indifference to him upon what 
grounds the different persons in possession may seek to justi- 
fy the wrongful detention of what is his. What he is entitled 
to claim is the recovery of possession of his land as a whole 
and not in fragments, and we think that all persons, who 
oppose him in the enforcement of that right, are concerned 
in his cause of action and ought accordingly to be made 
parties to a suit in which he seeks to give effect toit.” I agree 
in these observations, and they seem to me to be applicable 
to the case before us. The plaintiff is claiming her share of 
her father’s property. She finds her brother and transferees 
from her brother in possession. She is not under such cir- 
cumstances obliged to bring independant actions against her 
brother, and each of the transferees but claiming, as she does, 
title from her father and having as I think only one cause of 
action she may properly implead all the parties in posses- 
sion as defendants in one suit. 


We have been pressed very much with the decision of a 
Bench of this High Court in the case of Ram Raji v. Dhup 
Narain (7), In that case under circumstances very similar 
to those in the case before us Petheram, C. J, and Brodhurst, J. 
held that a similar suit was not maintainable. In that case, 
the property which was claimed was situate in the Gorakhpur 
district and also in Oudh. During the pendency of the suit, 
there was a compromise in respect of the Gorakhpur property, 
and in consequence of this the learned District Judge re- 
versing the decision of the Subordinate Judge, held that the 
Subordinate Judge had acted without jurisdiction in deciding 
the question between the parties in regard to the property 
situate in Oudh, on the ground that it was an undeniable 
misjoinder of causes of action which gave the Subordinate 
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Judge apparent jurisdiction under section 19 of the Code of Civil 
Procedure, but that in point of fact he was not competent to 
entertain that part of the claim which related to the property 
situate in Oudh. The learned Judges upheld the decision of 
the District Judge upon the ground stated in the judgment. 
PETHERAM, C. J., in the course of his judgment says “The 
learned Judge was of opinion that the court had no jurisdiction 
to decide the suit, and I think that he was right. When a suit 
is brought against A in respect of property situate in one 
district, and against B in respect of property situate in another 
district, I do not think that the fact that there is a common 
root to the plaintiff’s claim makes a single cause of action 
upon which he is entitled to bring a single suit. I think 
therefore that the claim, in respect of the property in Oudh, 
was properly the subject of a separate suit, and that therefore 
the provisions of section 16 must be applied, which says that 
suits are to be instituted in the court within the local 
limits of -whose jurisdiction the property is situate’. The 
learned Judges decided that case therefore on the ground that 
the plaintiff had not one cause of action only but several 
causes of action, in respect of the property in the two dis- 
tricts. I am, with all respect, unable to agree with them as to 
this. I think that the cases to which I have referred were 
rightly decided, and they conclusively show that there was 
only one cause of action, and that cause of action was the 
infringement of the plaintifi’s title I am unable therefore 
to agree in this decision. 


Mr. Ishaq Khan, on behalf of the respondents, also relied 
upon the case of Ganeshi Lal v. Khatratt Singh (+) as 
supporting his contention. That was a suit in which the 
plaintiff claimed to be entitled on the death of a Hindu 
widow to the possession of certain immoveable property, and 
brought a suit against three sets of defendants, being per- 
sons to whom the widow in her life-time had by separate 
alienations transferred separate portions of the property 
claimed. It was held that the suit was bad for multifariousness. 
It will be at once noticed that this was a suit not against 
one of the heirs of a deceased person, and the transferees from 


(1) [1894] I. L. R., 16 AIL 279. 
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Such heir but against three sets of transferees from a Hindu 
widow. In such a case, the transferees of some of them may 
have acquired a good title from their transferor, for instance, 
in the case of a sale to meet a legal necessity, whilst to others 
of the transferees no such defence might be open. The facts 
are not identical with the facts in the case before us, though I 
think the judgment of the learned Judges does lend some sup- 
port to the argument which has been laid before us. 


Again it is said that after the compromise in respect of 
the Bareilly property, the court ceased to have any jurisdiction 
to deal with the plaintiffs claim, that is that though the Bare- 
illy court had jurisdiction, when the plaint was filed, to deal 
with the suit, it ceased to have jurisdiction when portion of 
the property claimed was withdrawn from the litigation. It 
seems to me that once jurisdiction is vested in a court, in the 
absence of a provision of law to the contrary, that jurisdiction 
will not be taken away by any act of the parties. There is 
no allegation here that the plaint was filed in the Bareilly 
court with any intention to defeat the provisions of the Code 
of Civil Procedure, as regards the venue of suits for recovery 
of immoveable property. If any fraud of that kind had been 
alleged and proved, other considerations would arise, But in 
this case as I have said no such suggestion has been made. 


The learned counsel for the respondents has not been able 
to point out to us any provision of law whereby jurisdiction 
once vested is taken away in a case of this kind, and I am un- 
able to yield to the contention which has been raised by him. 
I am supported in this view by the ruling ofa Bench of the 
Madras High Court in the case of KAatyav. [smatl(*). MUTTU- 
SAMI AYYAR AND PARKER J J., in their judgmentin that case 
observed “ It is not denied that the Subordinate Judge had 
jurisdiction over the suit when it was filed. As originally 
framed, it embodied a claim to a share of immoveable pro- 
perty’ situated partly in Mangalore and partly in Bhatkal. 
The subsequent withdrawal of the claim, in regard to the pro- 
perty at Mangalore on the ground that there was acompromise 
entered into with the defendants who had it in their posses- 
sion, could not, in the absence of a positive rule of law, 
operate to take away the jurisdiction which had once vested, 

(2) [1880] I. L. R., 12 Mad., 380. 
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unless the compromise was shown to have been otherwise than 
bona jide, and a mere contrivance to defeat or a fraud upon the 
policy of the rule of procedure as to local jurisdiction”. 


For these reasons I would allow the appeal, set aside the 
decree of the lower appellate court, and remand the appeal to 
that court for determination on the merits, 


BANERJI, J.—I am entirely of the same opinion. The 
decision of this Court in Ram Razi v. DAup Narain (*) no 
doubt supports the view of the learned Judge but with great 
respect to the learned Judges of this Court who decided that 
case [ am unable to agree with them. That decision is based 
on the consideration that the suit offended against the provi- 
sions of section 16 of the Code of Civil Procedure. The learned 
Judges were of opinion that a single suit could not be brought 
against the different transferees of the property, and that there 
was a inisjoinder of causes of action. For the reasons, stated 
by the learned Chief Justice, I am unable to hold that there 
were different causes of action which have been joined together 
in the same suit. The plaintiff's cause of action was the 
infringement of her title by a single person, and as the title 
of the other defendants were derived from the, person who 
infringed the plaintiff's title, there was a single cause of action 
against the different defendants. This view has been held 
in the numerous cases to which the learned Chief Justice 
has referred, and it is unnecessary for-me to cite them again. 
The plaintiff was therefore competent to maintain a single 
suit both against the transferor and his transferees. Under - 
section 19 of the Code of Civil Procedure, the court in which 
a part of the property was situate had jurisdiction to entertain 
the suit. The court at Bareilly in this case had therefore 
jurisdiction over the suit, and rightly entertained it when it 
was instituted. The fact that a portion of the claim was 
withdrawn could not in the absence of fraud oust a Court of 
its jurisdiction. Ifthe withdrawal was the result of an inten- 
tion to defeat the provisions of the law, and to confer jurisdic- 
tion on a court which would otherwise have no jurisdiction, 
that would be a different matter. But as in the present case, 
there is no suggestion of fraud, the mere fact of a portion of 


(1) [1885] A. W. N. 125. 
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the claim being abandoned by a compromise could not in CIVIL. 
the absence of any statutory provision divest the court of 1908, 
the jurisdiction which was vested in it by law. I am not aware —= 
sig KUBRA JAN 
of any such provision, and the learned counsel has referred J: 
us to none. For these reasons, I concur in the order pro- Ram BALI 
posed by the learned Chief Justice. Banerjt, J: 
GRIFFIN, J.—I concur with the learned Chief Justice in Griffin, J. 
the order proposed by him. 
By THE CourRT.—The order of the Court is that the 
appeal be allowed, the decree of the learned District Judge 
be set aside, and the appeal be remanded to him under section 
562 Civil Procedure Code, with directions that it be reinstated 
in the file of pending appeals in its original number, and be 
disposed of on the merits, regard being had to the observa- 
tions, which have been made by us in our judgments. We 
direct that the costs of this appeal and the costs heretofore 
incurred do abide the event. The costs in this Court will 
include fees on the higher scale, 
Appeal decreed. 
NARAIN SARAN SINGH Civit, 
Versus eo 
SIDH NARAIN SINGH AND ANOTHER ae 
August, ó. 
Pre-emplion—Wajib-ul-aiz— Sale on ‘ same price as paid by stranger’ —No oe ee 
right inter se among different classes of pre-emptors, ay 


Where a wayjid-ul/-arz recognised a right of pre-emption ‘on the 
same price as paid by astanger’ (Sa&/s ghair), though it mentioned 
different categories of pre-emptors, and gave some of them a pre- 
ferential right over others, /e/d, that the right to pre-empt arose only 
in the case ofa sale to a strange. KAatun Bibi v. Sayida Bibi, 
I, L. R, 27 AlL, 456, referred to. 


SECOND APPEAL against the decree of C. Rustomji Esq., 
District Judge of Allahabad, confirming a decree of Babu 
/ Prag Das, Subordinate Judge of Allahabad. 
Suit for pre-emption on the basis of village custom, 
*S A. No goo of 1907, 
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There were 17 wayjth-ul-arzes to be construed. The entries 
relating to pre-emption were couched in language more or 
less similar. The following two extracts may be taken as fair 
samples :—- 

Village Chandpur: “If a person desires to sell or mort- 
gage his property in whole orin part, then upon the same 
price for which a stranger purchases the right shall be first of 
the co-sharer who is a near relation, if he does not take, then 
of the co-shares in the patżt, and in the event of the latter 
not purchasing, the right of the co-sharer in the makal shall 
prevail over a stranger.” (Jo kot shakhs hagiat jug ya kul apni 
bar ya rehn karna chahe to jis gimat par ghair shakhs kharid 
kare awal istehgag shartkdar karabat karib agar woh na le to 
Sharik patti wa dar surat na kharid karne uske, shakhs ghair 
par hag sharik mahal ka mukaddam hat.) 

Village Sarat Dadan : " If any zamindar wishes to sell or 
mortgage his property in whole or in part, then upon the 
same price which a stranger pays, the right to purchase is of 
the co-sharer who bears a near relation, in the event of his 
refusal, of the co-sharer in the patit, and in case he does not 
take, the cosharer pattidar in the makal, shall be deemed 
to be superior.” 

The plaintiff pre-emptor was a nephew of the vendor( Hindu) 
and owned shares in the same paétrs with him. The vendee 
was a Mahomedan and held no shares in the pafźtís sold, but 
he was acoesharer in the several mahals. The Courts below 
held that the vendee was not ‘a stranger’ within the meaning 
of the several waytd-u/-arges, and the plaintiff had no cause of 
action, 

Plaintiff appealed. i 

S. C. Benerzi, for the appellant, distinguished 

Khatun Bibi v. Savida Bibi, [1905] L L. R., 2. AIL, 457 

and relied upon 

Ram Lal v. Niadar, [1907] 4 A. L. J. R., 352. 

Ghulam Mujtaba, for the respondents, was not heard. 


The judgment of the Court was delivered by 
BANERJI, J.—This appeal arises out of a suit for pre-emp- 
tion brought in respect of a sale of shares in 18 villages, As 


regards one village Yusufpur, the plaintiff adduced no evidence 
of the custom on which he based his claim: The claim in 
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respect of that village has therefore been rightly dismissed. 
As regards the other villages the plaintiff relies on the wazib-ul- 
arges of those villages which are more or less in the same 
terms. The courts below have held that the custom as record- 
ed in those wazib-ul-arges is a custom of pre-emption which 
arises only upon a sale to a stranger. In the present instance, 
the vendee is a co-sharer in the village, though not in the same 
pati, The question is whether the courts below have placed 
a right construction on the wajzb-ul-arges. After considering 
the terms of these documents, we are of opinion that the con- 
clusion at which the learned Judge has arrived is correct. The 
wasth-ul-arges begin by saying that for such price as a stranger 
may pay, the persons named in the document may in their 
order claim pre-emption. In some of these documents, it is 
stated at the end that the right of the pre-emptors would 
prevail as against a stranger. The use of the word “stranger” 
indicates that it was intended that the right of pre-emption 
would arise only in the case of a sale to a stranger. This case 
is similar to that of KAatun Bri v. Sayida Bibi ('), on which 
the courts below have relied. We accordingly dismiss the 
appeal with costs, including fees on the higher scale. 


Decree confirined. 
(1) [1905] I. L. R., 27 All, 457. 
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PACHKAURI RAM AND OTHERS 
VEFSHUS 
NAND RAI AND ANOTHER.* 


Code of Ciuil Procedure (Aci XIV of 1882), sections 508, 520, second re- 
Jerence—Power of couri— Remission of award. 

A reference was made to arbitration. The arbitrator examined 
the witnesses and made an award after the death of one of the 
parties and without bringing upon the record the name of his legal 
representatives. The Munsif “set aside the award and sent back 
the case to the arbitrators for decision” the legal representative 
of the deceased party agreeing to the submission. /ve/d, that the 
Munsif had no power to refer the case to a second arbitration as 
after setting aside the first award, the power of the Munsif to refer 
was exhausted. Held further that the Munsif could not remit the 
award under section 520 as no objection to its legality was apparent 
on the face of it. Nanak Chandy. Ram Narain, 1. L. R, 2 AlL, 
181 ; Perumalla Satyanarayana vy. Perumalla Venkata, I. L. R, 
27 Mad., 112, referred to 


FIRST APPEAL from an order of the Subordinate Judge 
of Ghazipur, reversing a decree of the Munsif. 


Suit for possession. 
The matter in dispute was referred to arbitration. One 
of the parties died before witnesses were examined but no 


steps were taken to substitute his representatives for him. 
The arbitrator submitted an award which the Munsif set 


- aside, and remitted the case for decision with the consent 
_of the representative of the deceased party. The arbitrator 


submitted a fresh award. The Munsif passed a decree in 
accordance with it. The Subordinate Judge set aside the 
decree and returned the case for trial on the merits. 


Plaintiffs appealed. 

M. L. Agarwala, for the appellants. 
Beni Maaho Ghose, for the respondents. 
The following judgments were delivered, 


KARAMAT HUSEIN, J—The suit out of which this appeal 
has arisen was brought for recovery of possession of a plot of 


* F. A, F. O. No. 113 of 1907. 


- 
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land. The suit was referred to arbitration on the 4th of March, 
1907. The arbitrators submitted their award on the 2nd of 
April, 1907. On the 11th of April, 1907, objections were filed 
by the defendant. One of the objections was that one of the 
plaintiffs had died and that his heirs had not been brought on 
the record. The learned Munsif on the 2oth of April, 1907, 
set aside the award and sent back the case to the arbitrators 
for decision, giving them time up to the 4th of May, 1907. He 
said :—“ The arbitrators have submitted their award. It is 
objected to on the ground, inter alta, that one of the plaintiffs 
had died during the arbitration and before the award, hence 
the award is illegal. I am of opinion that this contention 
must prevail. The plaintiff Gopi Chand died two weeks before 
the 12th of April, 1907. The arbitrators not only delivered 
and made the award on the 2nd of April, 1907, but they 
examined witnesses on the lst of April, 1907, t.e. after the 
death of one of the plaintiffs. Of this fact (ze, the death of 
one of the plaintiffs) the other plaintiffs, the defendants, and 
possibly the arbitrators, could not have been ignorant. Hence 
the award is defective, as the representatives of the deceased 
plaintiff had not been brought on the record before the case 
was heard and award made by the arbitrators. Under these 
cricumstances, the ruling in Chetan Charan v. Balbhadra 
(1) would not apply. The award must therefore be set aside. 
As the representative of the deceased plaintiff has been 
brought upon the record, and he agrees to the submission, “it 
is ordered that the award of the 2nd of April, 1907, be 
set aside, and the case be sent back to the arbitrators for 
decision. The arbitrators are given time up to the 4th of May, 
1907, to make their award.” 


The arbitrators made afresh award and the learned Munsif 
passed a decree in accordance with that award. The defend- 
ants appealed and the learned Subordinate Judge sent the 
case back under section 562 of the Code of Civil Procedure. 
The plaintiffs have preferred an appeal from that order. 


It is contended on their behalf that the court of first 
instance was competent to refer the case again to the arbitra- 
tors ; that its action amounted toa remission under section 

(1) [1899] 1. L R, 21 AIL, 314, 
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520 (¢) of the Code of Civil Procedure, and that no appeal ay 
to the lower appellate court. 


There is no force in these contentions. The learned 
Munsif in express terms set aside the award of the 2nd of 
April, 1907, as his order of the 20th of April, 1907, and his 
judgment of the 15th of May, 1907, show, and [ can not 
construe his order of the 2nd of April, 1907, to mean that he 
remitted the award under section 520 (e) No objection to , 
the legality of the award was apparent on the face of it. The 
learned Munsif could not, therefore, remit it under section 
520 (c). See Nanak Chand v. Ram Narain(?), His finding 
that the arbitrators examined the witnesses after the death 
of one of the plaintiffs, and his remarks that the ruling in 
I. L. R, 21 All, 314, does not apply, clearly show that he, 
acting under section 521 (a), set aside the award of the 2nd 
of April, 1907, and it is too late to discuss now that he, in the 
absence of an express finding that the arbitrators had know- 
ledge of the death of Gopi Chand, was not justified in setting 
the award aside. He did set it aside, and both the parties 
submitted to that order, and they cannot attack that order at 
this stage of their litigation. It is, however, argued that the 
award of the 2nd of April, 1907, in consequence of recording 
evidence after the death of one of the plaintiffs was waste paper, 
that the Munsif ignoring it could, on the basis of a subsisting 
agreement to refer to arbitration, Perumalla Satya Narayana 
y. Perumalla Venkata (#) refer it to arbitration again. No 
section of the Code of Civil Procedure is quoted in support 
of this argument, and the help of the inherent powers of a 
Court of Justice is invoked to legalize the action of the Court. 
This argument is of no use. Because after setting aside the 
first award, the power of the learned Munsif to refer the 
matters in disqute was exhausted. 


When a matter in difference has once been referred to 
arbitration, the court by section 508 is precluded from dealing 
with it, save in accordance with the provisions of succeeding 
sections, and none of them confers upon that court a power 
to refer the matters in difference again to arbitration. The 
inherent powers of a court of Justice in opposition to the 


(1) [1879] I L, R, 2 All, 181 (25 [1903] I. L, R., 27 Mad., 112. 
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express provisions of section 508 of the Code of Civil Proce- CIVIL. 
dure are of no avail, 08 


For the above reasons I would hold that the order of the ee RAM 


lower appellate court is right, and would dismiss the appeal NAND Ral, 
with costs. A T 
GRIFFIN, J.—The question is not to my mind free from Griffin, J. 
doubt, but I am not prepared to differ from the conclusion 
arrived at by my learned colleague. I concur in the proposed 
order. 
By THE CoURT.—The order of the Court is that the 
appeal be dismissed with costs. 
Appeal dismissed. 
7 PRIVY COUNCIL. CIVIL. 
— 1908. 
` THE BANK OF BOMBAY AND ANOTHER ae 
July, 21. 
Versus oe 
LORD 
SULEMAN SOMJI AND OTHERS. ACTIN, 


Equitable mortgage—Mortgagor executor—Legatee having a charge, not LORD ATKINSON. 


; f i SIR ANDREW 
bound—delay in setting up claim. SCOBLE, 


In a suit to establish the priority of a charge in respect of an un- SIR ARTHUR 
paid legacy over propeity of which an equitable mortgage was made, WILSON, 
the mortgagors being residuary legatees as well as executors, and 
the mortgagees not being shown to have made any investigation of 
the title, eld, that the claim must prevail over the mortgage. 


A mortgage by an executor who is also residuary legatee to 
secure his private debt may be set aside even at the suit of a pecu- 
niary legatee, for the nature of the claims of legatees, they taking 
under the will, may be ascertained. But as to creditors it is differ- 
ent. Ifa reasonable time has elapsed since the death of the testat- 
or, and then the executo: deals with the residue as his own, the 
purchaser may, in the absence of notice to the contrary, assume 
that the debts have been paid, or that there are,other assets for 
payment of the debts, if any ; therefore the mortgagee would be safe 
as against creditors, 

Graham v, Drummond, L. R., [1896] 1 Ch., 968, 974, distinguished. 

In re Queales Estate, 17 L. R., (Ir.), 361, referred to, 
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Where the mortgage was executed long after the time when by the 
terms of the will the legacy was to be made up and paid, but the 
legacy had remained unsatisfied, lapse of time was, no doubt, a cir- 
cumstance to be considered as implying the consent of the legatee 
to the executor’s act, but the minority of two of the legatees at the 
time of the mortgage and the continued possession of the moneagcke 
rendered that principle inapplicable. 

APPEAL from the judgment. of Sir Lawrence Jenkins, C. J., 
and Batty, J, of the High Court of Judicature at Bombay. 


The material facts appear from the judgment. 


Sir R, Finlay, K. C., Levett, K. C., and Frank Russell, K. Ca 
for the appellants. l 
Dankwertz, K. C., and Stokes, for the respondents. 
The judgment of their Lordships was delivered by 


SIR ANDREW SCOBLE.—The facts relating to this appeal 
are not in dispute, and may be shortly stated. 


Somji Parpia died on the 15th February, 1885. He left 
eight sons, four by his first wife (hereafter called the elder 
sons) and four (hereafter called the younger sons) by his 
second wife Labai, who also survived him. By his will, he left 
all his property to his elder sons, subject to a charge of Rs. 
30,000 in favour of his widow Labai and his younger sons, 
Both courts in India have found that this legacy was charged 
upon the property in suit, and their Lordships agree with this 
decision. 

After their father’s death, the elder sons entered upon large 
business transactions, under the style of Somji Parpia & Co., 
and in the course of their business became indebted to the 
Bank of Bombay in respect of advances on bills drawn by the 
firm in Bombay upon a branch of the firm at Indore. To 
secure these advances, the elder sons, on the rst September, 
1890, deposited certain title deeds relating to the property in 
suit, by way of equitable mortgage, with the Bank ; and on 
the 12th of January, 1899, the Bank obtained from them a 
formal mortgage of the same property, to secure the repay- 
ment of Rs. 52,000 in respect of bills then due or to become 
due drawn by the firm on their Indore branch. It is not dis- 
puted that this debt was a debt of the four elder sons in 
respect of their own business, and that the legacy to the widow 
and the younger sons was at the time, and still is, unsatisfied. 
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The property comprised in the mortgage consisted of a 
house in Bhaji Pala Street and a piece of land in the Falkland 
Road, in the City of Bombay, to both of which the mortgagors 
declared themselves to be entitled, but both of which had been 
specified by their father Somji Parpia, in his will, as subject 
to the charge of Rs. 30,000, in favour of his widow and younger 
sons. This will was not among the decuments of title depo- 
sited with the Bank, but the root ofthe title to the house in 
Bhaji Pala Street, the more valuable of the two properties, 
was indicated in the will of Meenabai, widow of Somji Parpia’s 
father Dhunji Parpia, which was deposited. From this it 
appeared that the house had been the joint property of the 
two brothers, and if the Bank’s legal advisers had made any 
investigation of title, they must have enquired how Somji’s 
share had come to the mortgagors, and in this way obtained 
cognizance of his will, and of the charge on this portion of his 
estate. But they made no enquiry, and appear to have as- 
sumed that the mortgagors were the absolute owners of the 
property mortgaged. It is not suggested that the mortgagors 
practised any concealment of the real facts of the case > and 
if they had been asked about their father’s will,it is to be 
presumed that they would have given an honest answer. 


Nor is it suggested that the younger sons had any know- 
ledge of the dealings of their elders with the Bank. But when 
the Bank advertised the properties for sale, they filed this 
suit in order to establish the priority of their charge over the 
mortgage to the Bank. And the only question in this appeal 
is whether they are entitled to such priority. 


Mr. Levett, in his able argument for the appellants con- 
tended that, under the will of Somji Parpia, the mortgagors 
were residuary legatees as well as executors, and he relied 
upon a passage in the judgment of Romer, J., in Graham v. 
Drummond (*),in which that learned Judge says (at p. 974): 


“ I think it is settled law that, if an executor who is also residuary 
legatee, sells or mortgages an asset of the testator for valuable considera- 
tion to a person who has no notice of the existence of unsatisfied debts 
of the testator, or of any ground which rendered it improper for the exe- 
cutor so to deal with the asset, that person’s purchase or mortgage is valid 
against any unsatisfied creditor of the testator.” 


(1) [1896] L. R., 1 Ch., 968. 


CIVIL, 
1908. 


BANK OF BOMBAY 
V 
SULEMAN SOMJIL 


Aaeeei bpene 


Sir A. Scoble. 


BANK OF BOMBAY 
U. 
SULEMAN SOMJI. 


ee 


Sir A. Scoble. 


664 PRIVY COUNCIL. A L. J. R. 


But this does not dispose of the present case. Here the 
plaintiffs are legatees, and the distinction between creditors 
and legatees is well pointed out in Spence’s “ Equitable 
Jurisdiction,” vol. ii, p. 376, where it is said :— 

“A mortgage by an executor who is also residuary legatee to secure 
his private debt may be set aside even at the suit of a pecuniary legatee, 
for the nature of the claims of legatees, they taking under the will, may be 
ascertained. But as to creditors ıt ıs different. If a reasonable time has 
elapsed since the death of the testator, and then the executor deals with 
the residue as his own, the purchaser may, in the absence of notice to the 
contrary, assume that the debts have been paid, or that there are other 
assets for payment of the debts, if any; therefore the mortgagee would be 
safe as against creditors.” 


Moreover, in this case, the mortgagee had constructive 
notice, and has only himself to thank if his position is not 
safe ; for had he taken the slightest pains to investigate the 
title of the mortgagors he must certainly have discovered 
the charge created by the will of Somji in favour of the 
widow and her sons. 

It was also contended that by the terms of the will the 
legacy was to be made up and paid within six years after 
the testator’s decease; that this period would have expired 
in 1891, eight years before the date of the mortgage; and 
that, assuming notice of the will on the part of the Bank, the 
Bank was entitled to assume that the executors were acting 
with the consent of the legatees. Lapse of time is, no doubt, 
a circumstance that may be taken into consideration in cases 
of this kind ; but having regard to the fact that, in this case, 
two of the younger sons were still minors when the title-deeds 
were deposited with the Bank, aud that continued possession 
by the elder sons was not inconsistent with the purposes of 
the will, their Lordships agree with the court below in hold- 
ing the rights of the parties unaffected by this circumstance. | 


The case of /# re Queale's Estate (7) bears a strong resem- 
blance, in its facts, to that now under consideration. There 
the testator’s son deposited with a bank three leases to secure 
his own overdrawn account. The bank dealt with him as 
absolute owner, and eventually proceeded to sell the lease- 
holds; whereupon the testator’s daughters claimed to be 
placed on the schedule as encumbrancers in respect of unpaid 

(2) 17 L. R, (Ireland), 361. a 
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legacies, and their claim was allowed. In delivering judg- 
ment, FitzGibbon, L. J., says :— 

“ The Bank dealt with him (the mortgagor) as and ın his capacity of an 
individual owner, not an executor, but a person pledging his own property 
for his own debt, giving as security his own interest for his own purposes. 
Under such circumstances the bank can, in my opinion, have no better 
title than that which its debtor really had in the capacity in which he was 
dealt with, namely, as beneficial owner ñe., as residuary legatee.” 

Their Lordships agree with the learned Judges of the 
High Court of Bombay that the claim of the first four res- 
pondents (the younger sons of Somji Parpia) must prevail 
over the mortgage to the Bank and the title of its transferee, 
Dwarkadas Dharamsey, and they will humbly advise His 
Majesty that this appeal should be dismissed, and the decree 
of the High Court of the 14th April, 1905, confirmed. The 
appellants must pay the costs of the appeal. 

Solicitors for the appellants: Messrs. Cameron, Kemm 
& Co. 

Solicitors for the respondents: Messrs. Rawle, Johnstone 


& Co. 
Apteal dismissed. 
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Malicious prosecuiton—damages, suti for—Action taken by police—Pro- 
secutor —Charge false to the knowledge of complainant. 


Where a complainant does not go beyond giving what he believes 
to be correct information to the police, and the police without further 
interference on his pait (except giving such honest assistance as they 
may require), think fit to prosecute, he cannot be held responsible 
in damages for the failure of prosecution. But if the charge is false 
to the knowledge of the complainant and he misleads the police by 
bringing suborned witnesses or influences them to assist him in send- 
ing an innocent man to trial, he would be liable, although the prose- 
cution has not, technically, been conducted by him. The question 
in all cases of this kind must be—who was the prosecutor? and the 
answer must depend. upon the whole circumstances of the case. The 
mere setting of the law in motion is not the cnterion, the conduct of 
the complainant before and after miking the charge must also be 
taken into consideration. Fits John v. Mackinder, 9 C. B. N. S., 505; 
Narsinga Row v. Muthaya Pillai, I. L. R., 26 Mad., 362, :eferred to. 

APPEAL from a judgment of the Judicial Commissioner 
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i] 


Suit to recover damages for malicious prosecution. 

The material facts appear from the judgment. 

The lower appellate court dismissed the suit. 

Plaintiff appealed. 

L. DeGruyther, K. C., for the appellant. 

No one appeared for the respondents. 

The judgment of their Lordships was delivered by 

SIR ANDREW SCOBLE.—This is an action for damages for 
malicious prosecution. The parties are officials of adjoining 
estates, the plaintiff being manager of the Rampur Mathura 
estate, and the defendants being respectively Munsarim and 
Kanungo of the Boundi division of the Kapurthala estate. 
The case arose out of a dispute regarding the ownership of 
some alluvial land lying between the two estates; and the 
charge was that the plaintiff had taken part in a riot connected 
with this dispute. The case was sent for trial on the 22nd 
November, 1902, but was not disposed of until the 15th July, 
1903, when the Magistrate dismissed it, holding that “ there 
was no riot at all,” and adding : 

‘I consider Kapurthala estate entirely to blame in this case, and hold 


that Sardar Bhagat Singh (assisted by Imam-ud-din Shah) is responsible 
for concocting up these riot and theft cases with all the minor complaints.” 


The plaintiff thereupon brought this action, claiming Rs. 
7,000 damages. The Subordinate Judge held that “ it was 
found during the trial of the c1iminal proceedings, and proved 
before me by the evidence in the case, that the two defendants 
have concocted and produced false evidence to get the plaintiff 
charged with the crime,” and he gave the plaintiff a decree 
for Rs. 6,082. 8 damages and the costs of the suit. The Judi- 
cial Commissioner on appeal, on the authority of the case of 
Narasinga Row v. Muthaya Pillai (1), dismissed the suit, ' 
holding that “if the police or magistracy decide to act on 
information given by a private individual without a formal 
complaint or application for process, the Crown becomes the 
prosecutor and not the individual ” ; but he added: 

“ I may say that, having studied the documentary evidence to which 
my attention was drawn, and read most of the voluminous oral evidence 
recorded by the Subordinate Judge, I am disposed to believe that the 


Sub-Inspector did institute a charge under section 147 at the instigation 
of Bhagat Singh and not of his own motion ; that the charge was found 


(1) [1902] I. L. R, 26 Mad., 362. 
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false by the Magistrate who tried the case ; and that the evidence on the 
record produced by the appellants is not such as to incline me to believe 
it to have been proved.” 

It will be convenient to refer at once to the decision of the 
Madras High Court (#62 supra) which the learned Judicial 
Commissioner appears to have followed with some reluctance. 
The judgment is in these terms :— 

“ The only person who can be sued in an action for malicious prosecu- 
tion 1s the person who prosecutes. In this case, though the first defendant 
may have instituted criminal proceedings before the police, he certainly 
did not prosecute the plaintiff. He merely gave information to the police, 
and the police, after investigation, appear to have thought fit to prosecute 
the plaintiff The defendant is not responsible for their act, and no 
action lies against him for malicious prosecution.” 

The principle here laid down is sound enough if properly 
understood, and its application to the particular case was no 
doubt justified ; but in the opinion of their Lordships, it is 
not of universal application. In India the police have special 
powers in regard to the investigation of criminal charges, 
and it depends very much on the result of their investigation 
whether or not further proceedings are taken against the 
person accused, If, therefore, a complainant does not go 
beyond giving what he believesto be correct information 
to the police, and the police without further interference 
on his part (except giving such honest assistance as they 
may require), think fit to prosecute, it would be improper 
to make him responsible in damages~ for the failure of 
the prosecution. But if the charge is false to the knowledge 
of the complainant ; if he misleads the police by bringing 
suborned witnesses to support it ; if he influences the police 
to assist him in sending an innocent man for trial before 
the magistrate—it would be equally improper to allow 
him to escape liability because the prosecution has not, tech- 
nically, been conducted by him. The question in all cases 
of this kind must be—Who was the prosecutor? and the 
answer must depend upon the whole circumstances of the 
case. The mere setting of the law in motion is not the cri- 
terion; the conduct of the complainant, before and after 
making the charge, must also be taken into consideration, 
Nor is it enough to say, the prosecution was instituted and 
conducted by the police. That again is a question of fact. 
Theoretically all prosecutions are conducted in the name and 
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on behalf of the Crown, but in practice this duty is often 
left in the hands of the person immediately aggrieved by the 
offence, who pro kac vice represents the Crown. In India, a 
private person may be allowed to conduct a prosecution un- 
der section 495 of the Criminal Procedure Code, which pro- 
vides that “any magistrate inquiring into or trying any case 
may permit the prosecution to be conducted by any person 
other than an officer of police . . . . Any person con- 
ducting the prosecution may do so personally or by a 
pleader.” When this is permitted, it is obviously an element 
to be taken into consideration in judging who is the prosecu- 
tor and what are his means of information and motives. The 
foundation of the action is malice, and malice may be shown 
at any time in the course of the enquiry. As Bramwell, B., 
observes in Fitz John v. Mackinder (1), 

“This action is not for damages in respect of the preferring of the in- 
dictment only, but also for the residue of the prosecution, and the damage 
consequent upon it. . . . Where an action is maintainable in respect 
of the whole prosecution, including the preferring of the bill, it 1s ın part 
maintainable for the subsequent stages and conduct of it.” 

And in the same case, Cockburn, C. J., says (at p. 531): 

“A prosecution, though in the outset not malicious, as having been 
undertaken at the dictation of a Judge or Magistrate, or, if spontaneously 
undertaken, from having been commenced under a bond fide belief in the 
guilt of the accused may nevertheless become malicious in any of the 
stages through which it has to pass, if the prosecutor, having acquired 
positive knowledge of the innocence of the accused, perseveres malo animo 
in the prosecution, with the intention of procunng per nefas a conviction 
of the accused.” 

Turning to the facts of the present case, it appears that 
on the 2nd November, 1902, an application was made to the 
Deputy Collector of Bahraich for an investigation by the 
police of a charge of unlawful assembly against eight persons, 
of whom the plaintif was not one. The investigation was 
entrusted to Izhar-ul-haq, a Sub-Inspector of Police, who says: 

“I summoned the plaintiff because Bhagat Singh gave me a list of 
accused persons containing plaintiffs name.. . When Bhagat Singh 
produced that list, I said to him that the complaint filed in court did not 
contain Gaya Parsad’s name. How was it that the defendant had men- 
tioned his name ..? And then Bhagat Singh [said] that the chief causc 
of riot was the plaintiff, so he gave the plaintift’s name in the list, and that 
he would be summoned.” 

(1) [1861] 9 C. B., N. S. 505, 522. = 
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This makes it clear that Bhagat Singh was directly res- 
ponsible for any charge at all being made against the plaintiff. 
Imam-ud-din was the person who made thé original report of 
an unlawful assembly, upon which the prosecution for riot 
was ultimately based, and the two men appear to have acted 
together throughout the subsequent proceedings. They took 
the principal part in the conduct of the case both before the 
police and in the Magistrate’s Court ; and the learned Counsel 
who appeared for the prosecution at the trial before the Magis- 
trate expressly says that they instructed him that Gaya Prasad 
“joined the riot.’ As already mentioned, the Magistrate 
found that there was no riot at all, and that on the day on 
which it was alleged to have occurred, the appellant was ill at 
Lucknow. The charge was a false one to the knowledge of 
the respondents, and they must abide the consequences of 
their misconduct. 

In granting leave to appeal to His Majesty in Council, 
the learned Judicial Commissioners say : 

“itis difficult to overestimate the importance of the question raised 
in this case, namely, whether a person may be sued for damages for 
malicious prosecuuon, who makes a false report which results in a prose- 
cution or who instigates the police to send persons up for trial under 


section 170 of the Code of Criminal Procedure, or who conducts the case 
against those persons when sent up for trial.” 


And they add: 


“ All these are circumstances which occur perhaps daily in every 
district in India, and having regard to the immense number of false 
charges made, (we) think it most desirable that there should be no doubt 
as to the law on the subject.” 

In the opinion of their Lordships, it would be a scandal 
if the remedy provided by this form of action were not avail- 
able to innocent persons aggrieved by such unfounded charges, 
and they ‘will humbly advise His Majesty that the appeal 
ought to be allowed and the decree of the Judicial Commis- 
sioner set aside, with costs, and that of the Subordinate Judge 
confirmed. The respondents must pay the .costs of the 
appeal. 


Solicitors for the appellants: Messrs. Sanderson, Adkin, 
Lee & Edats, 


N 


Appeal allowed. 
87 
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CHANDAR MALQ* 
Transfer of Property Act (IV of 1882), section go—Righi to decree— 
Pari of contract—Limstation Act (XV of 1877), art, 116. 


A personal covenant to pay, although not expressed, is implied 
in and is an essential part of every simple mortgage. The right 
of the plaintiff to a decree under section go of the Transfer of 
Property Act is a part of and arises out of the contract in writing 
and 1egistered and is governed by article 116 of the Limitation Act. 
Sawaba v. Abaji, l. L. R, 11 Bom., 475 ; not followed. Unichaman 
v. Ahmed Kutii, 1. L. R, 21 Mad., 242; Hamiduddin v. Kedar 
Nath, I. L. R, 20 All, 385, referred to. 

SECOND APPEAL against the order of the District Judge of 


Shahjahanpur, confirming an order of the Subordinate Judge. 


Application for a decree under section 90 of the Trans- 
fer of Property Act. 

The facts appear from the judgment. 

Surendra Nath Sen (with him Jogendra Nath Mukeri:), 
for the appellant. 


Bent Madhab Ghosh (with him J. N. Chaudri), for the 
respondent. 

The judgment of the Court was delivered by 

AIKMAN, ].—Thisis an appeal by a judgment-debtor. 
The question which we have to decide is whether an appli- 
cation made by the respondent for a decree against the appel- 
lant under section 90 of the Transfer of Property Act is time- 
barred, On the 5th of August, 1893, the appellant executed 
a deed of simple mortgage in favour of the respondent. The 
money was payable on demand. The bond contained no 
personal covenant to pay. It wasa registered instrument, 
The respondent, on the 25th of July, 1900, instituted a suit 
for sale on the mortgage and also asked for a personal decree 


* S. A No. 1174 
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against the mortgagor. On the 16th of August, 1900, the.res- 
pondent got an ér parte decree for sale. No personal decree 
was passed against the mortgagor. The property was sold 
on the 20th of December, 1906, and, the proceeds of the sale 
having proved insufficient to pay the amount due on the 
mortgage, the respondent applied for a decree under section 
go. The appellant raised an objection on the ground of limi- 
tation. This was overruled by the court of first instance and 
the decision of that court was affirmed on appeal by the 
learned District Judge. The judgment-debtor ‘comes here 
in second appeal. The courts below have found that there 
was a payment by the appellant of interest on the 16th of June, 
1895. That payment was within six years of the date when 
the suit was filed. On an application under section go, it is 
the date of filing the suit which has to be looked to in consi- 
dering the question whether the balance is legally recoverable 
from the defendant. The learned vakil for the appellant 
contends, relying on the decision of the Bombay High 
Court in Sawaba Khandapa v. Abaji Jotiraw (*), that, as 
there is not in the registered mortgage deed any personal 
covenant to pay, the respondent is not entitled to take ad- 
vantage of article 116 of the second schedule of the Limita- 
tion Act, which allows a period of six years for'a suit for 
breach of a contract in writing and registered. That de- 
cision does support the argument on behalf of the appellant. 
It was considered ina later Madras ruling in the case of 
Unichaman v. Ahmad Kutt Kayt(*). In that case, the learned 
Judges remark:—“ If this liability be taken to be one arising 
under a covenant implied by law as incidental to the mort- 
gage contract, which was in writing and registered, then 
article 116 of the Limitation Act would apply, otherwise the 
appropriate article is 120, the case not being otherwise pro- 
vided for” The Bombay ruling was distinguished on the 
ground that when it was decided the Transfer of Property 
Act was not in force in Bombay. Whether that would be 
sufficient for distinguishing the Bombay case in the present 
appeal we are not prepared to say. The facts of this case 
are on all fours with a case decided by this court, Ham#id-ud- 
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CIVIL. din v. Kedar Nath (8). That case is against the appellant. It is 
1908. true that in that case the special plea raised by the appellant 
S was not considered. But we think that a personal covenant 
y. to pay, although not expressed is implied in andis an essen- 
CHANDAR MAL. tial part of every simple mortgage. The respondent's right 
Aikman, J. to a decree under section go therefore was a part of and 
arose out of a contract in writing and registered, and we think 
that he is entitled to the benefit of article 116. The result 

is that this appeal fails and is dismissed with costs. 
Appeal dismissed. 

(3) [1898] I. L. R., 20 AlL, 386. 


JANGI SINGH 





CIVIL. CHANDAR SHEKHAR 


memea t mE 


1908. VETSUS 


j KUNDAN LAL AND ANOTHER.* 
uly, 23. 


STANLEY, C. J. Joint Property— Right of co-owner to kave partition— Agreement among 
BANERJI, J. the owners that shares should remain soint—not enforceable. 
There were four brothers jointly entitled to certain zamindari 
property. One of the brothers died childless. One of the brothers 
brought a suit against the sons of the two others for partition. A 
compromise was entered into among the then defendants that their 
shares should remain joint. The plaintiff who was a defendant to 
that suit now applied under section 110, Land Revenue Act, to have 
his share separated :-— 
eld, that the application was maintainable. 
The right of a co-owner to have partition of his share is incident 
to the right of ownership, and an agreement not to partition for an 


indefinite period would be contrary to that right, and therefore, not 
enforceable. 


` APPEAL against the decision of Saiyed Asghar Ali, As- 
sistant Collector of the first class of Meerut. 


Application for partition. 
The court below rejected the application. 
Plaintiff appealed. 
The material facts appear from the judgment. 
Gokul Prasad, for the appellant. 

* F, A. No, 285 of 1996. 
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The respondents were not represented. 
The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal is against an order of an 
Assistant Collector of the Revenue Court whereby he re- 
jected the application of the plaintiff for partition of certain 
property. There were four brothers jointly entitled to cer- 
tain property. They were Sheo Ram, Sheo Shankar, Kesho 
Ram and Sewak Ram. Sheo Shankar died childless and 
upon his death the three surviving brothers became entitled 
equally to the property in question. Kesho Ram in the year 
1904, applied for partition of the property and also brought 
a suit for partition in the Civil Court, the defendants to that 
suit being Kundan Lal and Kanhaia Lal, the sons of Sheo 
Ram, and the present plaintiff Chandar Shekhar, the son of 
Sewak Ram. It was agreed in that suit that Kesho Ram's 
one-third share should alone be partitioned, and that the 
shares of the defendants should remain joint. On the 2nd 
of March, 1906, the plaintiff made the application, out of 
which this appeal has arisen for partition of his share, and 
his application has been rejected on the ground that it is 
barred by the terms of the compromise entered into in the 
previous suit. It was held by the Assistant Collector that 
inasmuch as the plaintiff or his guardian on his behalf 
agreed on the former application that his share should re- 
main joint, it is not open to him to institute proceedings for 
partition. We may mention that the plaintiff in the previous 
proceedings applied for partition of his share under section 
110 of Act III of 1901, but his application was 1ejected on 
the ground that it had not been brought within 60 days, 
the period allowed for such application. So far as regards 
the former proceedings, no doubt, the plaintiff could not take 
advantage of the order for partition and obtain partition of 
his share, but this only applied to the proceedings then pend- 
ing. It in no way prevented him from instituting a fresh 
application for the separation of his share, and the partition 
of the property remaining joint. The right of a co-owner 
to have partition of his share is incident to the right of 
ownership and an agreement not to partition for an indefinite 
period would be contrary to that right and therefore not en- 
forceable. In the present case, there was no agreement not 
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to claim partition. Therefore in our opinion the learned 
Assistant Collector was wrong in rejecting the plaintiff’s 
claim. As he disposed of the case upon a preliminary point, 
we set aside his order, and remand the case to him under the 
provisions of section 562 of the Code of Civil Procedure, with 
directions that it be re-instated in the file of pending appli- 
cations and be disposed of according to law. The plaintiff 
appellant will have the costs of this appeal. All other costs 
will abide the event. 


Appeal decreed, Cause remanded. 





JAGAR NATH SINGH AND OTHERS 
VETSUS 


LALTA PRASAD AND ANOTHER.* 


Contract Act (IX of 1872) section rr1—Contract by a minor—Indian 
Euidence Act, section 115—Estoppel against a minor—False and 
Jraudulent intsrepreseniation by a minor—Principle of Habtlity— 
Test applicable to such cases. 


Per Banerji, J. When a plaintiff made false and fraudulent 
representations as to his age with a view to induce the defendant 
at first to lend him and afterwards to purchase his property, held 
that in a suit to recover the property upon the ground that the 
contract was by reason of his minority void, the plaintiff was liable 
in equity to make restitution of the benefit he had obtained. 
Mokori Bibee v. Dharmo Das Ghose, 1. L. R., 30Cal., 539, distin- 
guished. Ina case like this the liability attaches to a minor not 
on the ground of estoppel but on the ground that an infant shall 
not take advantage of his own fraud. St#keman v. Dawson, 16 
L. J. Ch., 205, followed 


Per Richards, J. Even assuming that an infant is liable for fraudu- - 
lent misrepresentation in an action for deceit, and that the fraud ‘of 
an infant may bè set up as a defence when the infant seeks to set 
aside a transaction induced by his fraud, a fair test in a case when 
the infant sues to recover property sold by him, for awarding res- 
titution of the money to the vendee, is to consider whether the 
defendant vendee on the evidence could succeed if he were suing 
as plaintiffin a suit for damages for fraudulent misrepresentation. 
The vendees in the present case not having proved that they were 
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induced to ente: into the contract of sale by the fraudulent misrepre- 
sentation of the minor plaintiff were not entitled to restitution 
of money. Mohori Bibi v. Dharmo Das Ghose, I. L, R, 30 Cal, 539; 
Thurston ¥. Nottingham Building Society, (1902) Chan. 1 and (1903) 
A. C., 6, referred to. 

Obiter : Per Banerji, J. ‘‘ I do not, deem it necessary to express 
any opinion on the point, although it seems tome to be difficult to 
hold that in no case would the doctrine of estoppel be applicable to 
infants.” 

Per Richards J. “In my opinion the ordinary law as to estoppel 
does not apply to infants.” 


APPEAL against the decree of Babu Srish Chandra Bose, 
Subordinate Judge of Allahabad. 
Suit for possession of property. 


The following genealogical table will be useful in under- 
standing the facts of this case. 





a Sahai. 
Mahabir Prasad, Dwarka 
died 1870. Prasad, 
defendant. 


Madho Prasad, 
died 25th September 
1882. 


| 


Co ` 
Lalta Prasad, Bhuanesri Prasad, 
plaintiff plaintiff. 


Plaintiffs’ case was that they were members of a joint 
Hindu family, governed by the Mitakshara School of Hindu 
law, that Mahabir Prasad their grand-father and Dwarka 
Prasad were joint owners of an eight annas share in village 
Kharaun, that Mahabir Prasád died in 1870 in a state of joint- 
ness, leaving him surviving a minor son Madho Prasad who 
died on the 25th September, 1882, leaving him surviving the 
plaintiffs who were then minors, that Lalta Prasad plaintiff 
No. r was born on the 24th of November, 1880, and Bhuaneshri 
Prasad, plaintiff No. 2 was born on the 17th of April, 
1882, that Dwarka Prasal defendent was appointed their 
guardian in 1888, and that accordingly under the Indian 
Majority Act, Lalta Prasad plaintiff No. 1 attained majority on 
the 24th of November, 1901, and Bhuaneshri Prasad, plaintiff 
No. 2 attained majority on the 17th April, 1903. They 
alleged that their father Madho Prasad and Dwarka Prasad, 
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had sold a 234 share out of the 8 annas share in their village 
without any necessity, that subsequently Dwarka Prasad, who 
was a man of loose character sold a 2 anna 3 pie share and 
a 2 anna 734 pie share to defendants, then a 3 pie share to 
Beni Kuar, and lastly he sold a 2 annas and 9 pies share to 
the defendants on the 23th June 1899. They alleged fur- 
ther that Dwarka made the plaintiffs while yet they were 
minors and of weak intellect, join him in the execution of the 
sale-deed mentioned last. Upon these facts, plaintiffs prayed 
that it might be declared that the sale deeu of the 28th of June, 
1899, was null and void, and that they might be put in posses- 
sion of the share sold thereunder. The defendants vendees 
pleaded in their defence that they were bond fide purchasers 
for value, that as plaintiffs were members of a joint Hindu 
family no certificate of guardianship should have been 
issued with respect to them, that the suit for cancellation of 
the sale-deed was barred by time, that as a matter of fact plain- 
tiff No. I was more than 30 years old and plaintift No. 2 more 
than 28 years old at the date of the suit, that before the 
execution of the sale-deed in question, the plaintiffs had, pur- 
porting to act as adults, executed two mortgage deeds in 
favour of Sheobaran Singh, whereupon the defendants filed 
two suits for pre-emption, that the plaintiffs to this suit who 
were defendants to those two suits defended them as majors, 
and that in the end those suits were compromised, the present 
plaintiffs having entered into the compromise as adults, and 
that the present sale in the defendants’ favour was one of the 
terms of the compromise, and that before transferring the pro- 
perty to Sheobaran Singh eéc., plaintiffs had as adults given 
a notice to the defendants. Upon these facts the defendants 
pleaded that the plaintiffs were estopped from pleading 
their minority and that their claim was also barred by section 
13, Civil Procedure Code, as they had not pleaded their minor- 
ity in the pre-emption suits. They claimed restitution of the 
money in case the plaintiff’s suit was denied. The Subordinate 
Judge who tried the suit found upon evidence that plaintiffs 
were minors at the date of the sale but that the plaintiffs 
led the defendants to believe that they were majors, and 
that “had the defendants known the plaintiffs to be minors, 
they would not have entered into the Sulehnamah in the 
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pre-emption suits nor into this sale transaction.” But in 
view of the rulings in I. L. R, 26 Cal, 381 and I. L. R, 
30 Cal, 539, he held that the plea of estoppel could not 
be urged against the plaintiffs who were minors. He further 
found that the suit for declaration was not time-barred, that 
no certificate of guardianship should have been granted 
but having been granted, it had the effect of extending the 
plaintiffs minority. He also found that the sale had been 
made for purposes of family. In the result he decreed the 
suit of the plaintiffs subject to their refunding Rs. 5,416-10-0 
to the defendants vendees. Against this decree both parties 
appealed to the High Court. 


Tes Bahadur Sapru (with him Durga Charan Banerji), for 
the defendants (vendees) appellants, first argued the case upon 
the merits and contended that the evidence did not prove 
that plaintiffs respondents were minors at the date of sale. 
He next argued the question of estoppel. He submitted 
that the rule of estoppel was contained in section 115 of the 
Indian Evidence Act and submitted that there was no warrant 
for holding that the words ‘one person’ in the section meant 
‘one major person’. In principle there was no reason why an 
infant should be treated on a different footing from an adult 
so far as this section was concerned, A distinction should 
be made between a contract which rested upon an act of two 
parties, and an estoppel which was merely a rule of evidence 
and created no substantive right. He next urged that there 
was fraudulent representation as to age by the plaintiffs, and 
as they were seeking to set aside the sale, they must refund 
the money they had received. He submitted that while fraud 
was not necessarily a part of estoppel, it always arose where 
the action of deceit would be maintainable. He cited and 
discussed the following authorities. 

Bigelow on Estoppel, pp. 599, 606 and 607. 
Taylor on Evidence, vol I, p. 589. 


Pollock on Contract, p. 73, 505 and 537 

Trevelyan on Minors, p. 14. 

Sarat Chunder Mitter yv, Mohun Brbee, [1898] I. L. R.,25 Cal, 371. 
Brohmo Dutt v. Dharmo Das Ghose, [1898] I. L. R, 26 Cal., 381 
Dhannumull v. Ram Chunder Ghose, [1890] I. L. R, 24 Cal., 265. 
Ram Ratun Singh vy. Shew Nandan Singh, [1901] I L. R., 29 Cal, 126. 
Mohori Bibee v. Dharmo Das Ghose, [1903] 1. L. R., 30 Cal., 539. 
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Ganesh Lala v. Bapu, [1895] I. L. R., 21 Bom., 198. 
Stikeman v. Dawson, [1847] 1 De. Gex. & Sm, 90. 

Mills v. Fox, [1888] L. R., 37 Ch. D., 153. 

Thursion v. Nottingham Building Society, [1902] 1 Ch. 1, 
S.C. on appeal, [1903] A. C., 6. 


(The argument on other points is omitted). 


Sundar Lal (with him Jang Bahadur Lal), for the plaintiffs- 
respondents, first argued the case on facts and then con- 
tended that defendants had failed to show that there was any 
fraudulent representation on the part of the plaintiffs, and that 
no estoppel could under the circumstances arise, He submit- 
ted that the contract of a minor being void, the practical 
effect of allowing a plea of estoppel against him would be to 
validate a void contract. He cited | 

Sitkeman v. Dawson, (1847), 16. L. J. Ch., 205. S. C. 1 De. Gex. & Sm. 


He next discussed the authorities cited for the appellants. 
` Tej Bahadur Sapru replied. 
The following judgments were deliverec. 


BANERJI, J.—~This and the connected F. A. No. 118 of 
1906 arise out of a suit brought by the respondents Lalta 
Prasad and Bhuaneshri Prasad for possession of a 2 annas 6 
pie share of zamindari, and for a declaration that a sale-deed, 
dated the 28th of June, 1899, executed by them jointly with 
one Dwarka Prasad, in respect of the said share, is null and 
void. 

The plaintiffs are the sons of Lala Madho Prasad whose 
paternal uncle is the aforesaid Dwarka Prasad. After the 
death of Madho Prasad in 1882, Dwarka Prasad applied for 
and obtained in 1888 a certificate of guardianship of the 
persons and property of the plaintiffs who were minors at the 
date of their father’s death. Madho Prasad and Dwarka 
Prasad jointly owned an 8 annas share in the village Kharaun, 
out of which Madho Prasad in his life-time sold 2 annas 9 
pies, and Dwarka Prasad sold 2 annas 6 pies after Madho 
Prasad’s death. The remaining 2 annas 9g pies was sold by 
the plaintiffs, 4nd Dwarka Prasad on the 28th of June, 1899, to 
Jagarnath Singh defendant, and the predecessors-in-title of 
defendants Nos, 2 to 11. The plaintiffs state that they were 
minors at the date of the sale; that they are persons of weak 


o 
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intellect and inexperienced ; that they executed the sale-deed 
under the influence of Dwarka Prasad who is an extravagant 
man of dissolute habits; that they did not derive any benefit 
from the sale ; that the sale was effected without any necessity ; 
and that they did not receive any part of the consideration 
for it. On these grounds they seek to set aside the sale, and 
recover possession of the portion of the property sold of which 
the purchasers have taken possession. 


The defendants deny that the plaintiffs were minors at 
the date of the sale and assert that the plaintiffs represented 
themselves to be of full age, and thus induced them to pur- 
chase the property. They contend that the plaintiffs are 
estopped from maintaining the suit and that in any case they 
are bound to make restitution of the amount of consideration 


for the sale 


The court below found that the age of the plaintiffs was 
below 21 years on the date of the execution of the sale-deed, 
and that they were minors and incompetent to make the 
contract of sale. Following the ruling of their Lordships of 
the Privy Council in Mohort Bibi v. Dhkarmodas Ghose (1), the 
learned Subordinate Judge held the sale to be void. He, 
however, was of opinion that the plaintiffs had made fraudu- 
lent misrepresentations to the purchasers as to their age and 
that they benefited by the sale. He accordingly made a 
cecree for possession on condition that the plaintiffs should 
refund so much of the consideration for the sale as represent- 
ed the value of the share decreed to them. 


Against this decree, the defendants purchasers have pre- 
ferred this appeal, and the plaintiffs have preferred appeal 
No. 118. The defendants repeat the pleas advanced by them 
in the court below. The plaintiffs contend that they are not 
liable to make any restitution. 


After arguments were heard in both the appeals, the 
learned Aclvocates for the parties informed us that there was 
some likelihood of a compromise. We accordingly deferred 
judgment. The parties, however, have not come to any terms, 
aud we must decide the appeals. 

(1) [1903] I. L. R., 30 Cal, 539. 


CIVIL. 


1908. 


JAGAR NATH 
SINGH 


v. 
LALTA PRASAD. 


Banerji, J. 


CIVIL. 
1908. 
JAGAR NATH 


SINGH 
Y 


LALTA PRASAD. 


Banerji, J 


680 HIGH COURT. [A. L. J R. 


The first question is that of the age of the two plaintiffs. 
It was conceded at the hearing that as a guardian of the plain- 
tiffs was appointed by the court they must be deemed to have 
been minors until they attained the age of 21. It is alleged 
on behalf of the plaintiffs that Lalta Prasad plaintiff was born 
on 24th November, 1880, and Bhuaneshri Prasad, on 17th 
April, 1882. Ifthis allegation is true, the former attained 
majority in 1901, and the latter in 1903. So that both of them 
were under age when they granted the sale-deed. At the 
time of registration of the sale-deed, however, the former 
stated his age to be 24 and the latter 22. As has been stated 
above, the learned Subordinate Judge has found that both 
the plaintiffs were under the age of 21 years when they 
executed the sale-deed. After carefully* considering the 
evidence, I find it impossible to come to a different conclu- 
sion. It has been abundantly proved that Madho Prasad, 
the father of the plaintiffs died in 1882, The witnesses for 
the plaintiffs who are men of position and respectability 
swear that at that time Bhuaneshri was about six months old, 
and Lalta Prasad about eighteen months. There is no 
reason to disbelieve these witnesses, and it is most unlikely 
that they have made a mistake. The most important evid- 
ence on the point is afforded by the fact that when on the 
3rd of April, 1888, Dwarka Prasad applied for a certificate of 
guardianship, he stated in his application that the age of 
Lalta Prasad was 7, and that of Bhuaneshri6 years. Dwarka 
Prasad has been examined in this case and has supported 
his former allegation. He had no motive in 1888 for under- 
stating the age of each of his grand-nephews, and I see no 
reason to assume that he did so. According to the evidence 
of Lt.-Col. Emerson, the Civil Surgeon the plaintiffs were not 
of full age in 1899. On this point, I fully agree with the 
finding of the court below. 


As the plaintiffs were minors at the date of the sale-deed, 
they were incompetent to make a contract of sale, and accord- 
ing to the ruling of the Privy Council in Mokort Brbee v. 
Dharmodas Ghose, referred to above the sale must be held to 
be absolutely void. 


It is contended that as the plaintiffs falsely represented 
to the appellants that they were of full age and thereby induced 
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the appellants to purchase their property and pay them the 
price of it, they are estopped from proving their true age 
and denying the validity of the sale made by them. Reliance 
is placed on the provisions of section 115 of the Evidence 
Act, which it ts urged, applies to minors also. Th? author- 
ities on the question whether that section applies to minors are 
divergent. Whilst it was held by some of the Judges of 
the Calcutta High Court in Brohfimo Duti x. Dhkarmodas Ghose 
(1), that the section applies only to persons of full age, the 
contrary view was held by the Bombay High Court in Ganesh 
Lala v. Bapu (°). 1 do not, however, deem it necessary to 
express any opinion on the point, although it seems to me to 
be difficult to hold that in no case would the doctrine of 
estoppel be applicable to infants. (See Bigelow on Estoppel, 
P. 599, eż. seg.) In my opinion, the law of estoppel can only 
be applied subject to the other provisions of law and there- 
fore when, as held by the Privy Council, a contract by a 
minor is void under the provisions of the Contract Act, the 
law of estoppel cannot be invoked in aid to validate that 
which is void under the law. The law on the subject is thus 
stated in Pollock on Contracts, 6th edition, p. 73 :—“ When 
an infant has induced persons to deal with him by falsely 
representing himself as of full age, he incurs an obligation 
in equity, which, however, in the case of a contract is not an 
obligation to perform the contract and must be carefully 
distinguished from it. Indeed it is not a contractual obliga- 
tion at all” It is limited to this extent “that the infant is 
liable to restore any advantage he has obtained by such 
representation to the person from whom he has obtained it” 
(p. 52) This was held in Szskeman v. Dawson (8), and other 
cases to which it is needless to refer. In that case Vice 
Chancellor Knight Bruce observed that for false representa- 
tion or a fraudulent suppression or concealment, the minor 
was answerable in equity after his majority, notwithstanding 
his minority at the time. This liability attaches to a minor 
not on the ground of estoppel but as Sir Frederick Pollock 
points out on the ground that “an infant shall not take 
advantage of his own fraud.” If, however, the fact of minority 


(1) [1898] 1. L. R., 26 Cal, 381. (2) [1895] I. L. R., 21 Bom, 198. 
(3) (1847] 16 L. J. Ch.,205 
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was known and there was no deception, restitution cannot 
be ordered. No question of estoppel therefore arises in this 
case, and what we have to consider is whether the plaintiffs 
made any fraudulent misrepresentation as to their age which 
deceived the appellants, and induced them to purchase the 
property in question. 


The circumstances which led up to the sale of the 28th 
of June, 1899, are these: on the 26th of August, 1893, Dwarka 
Prasad borrowed Ks. 400 from some of the appellants, and 
hypothecated 43% pie share. In lieu of that sum and interest 
due thereon anda further advance of Rs. 665 in cash for 
the expenses of the marriage of Lalta Prasad, plaintiff, a 
mortgage bond for Rs. 1200 was executed by Dwarka Prasad, 
and Lalta Prasad on the oth of June, 1897. On that occa- 
sion Lalta Prasad stated his age to be 22 years. On Irth. 
April, 1898, Lalta Prasad alone borrowed Rs 799-12 from 
Shiubaran Singh and others and executed a mortgage of I 
anna 3 pie share. On this occasion also he stated his age 
to be about 22 years. On 7th January, 1899, Bhuaneshri 
borrowed Rs. 800 from Babu Karan Singh, and executed a 
mortgage of I anna 3 pie 15 krant share. He stated before 
the Sub-Registrar that his age was about 22 years and receiv- 
ed the money in the presence of that officer. So that long 
before the execution of the sale-deed in suit, the two brothers 
executed three documents and represented ‘themselves to be 
persons of full age. In respect of the last two mortgages, the 
appellants brought suits for pre-emption, and these suits were 
defended by the plaintiffs as persons of full age, and they 
filed written statements in that character on the 17th of 
February, 1899. Before that date, that is on the 16th of 
February, 1899, the two plaintiffs and Dwarka Prasad sent a 
notice to the appellants informing them that they were de- 
sirous of selling a 3 annas share in the village Kharaun, and 
that the price had been settled with Shiubaran Singh and 
others at Rs. 8000, and they asked the appellants if they would 
purchase that share for the aforesaid price. They further 
stated in the notice that the sale should be completed within 
ten days, otherwise the property would be sold to Shiubaran 
Singh and others. An answer to this notice was sent on 23rd 
February, 1899, expressing readiness to purchase for a reason- 
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able price. After this, the pre-emption suits were compro- 
mised, and petitions of compromise were filed on 15th March, 
1899, in which Lalta Prasad and Bhuaneshri said that it had 
been agreed with the present appellants, the plaintiffs in those 
suits, that each of the two brothers would sell to the appellants 
a I anna 3 pie 15 krant share for a consideration of Rs. 2800. 
In the written statements, the notice and the petitions of 
compromise mentioned above, the plaintiffs professed to act 
as persons of full age. Decrees were passed in the pre-emp- 
tion suits against the plaintiffs, in accordance with the com- 
promise, and in the decrees their names appear as those 
of persons of full age. It was in pursuance of the terms of 
the compromise that the sale-deed of 28th June, 1899, 
was executed. The property sold was a 2 annas Q pies 
share, and the consideration was Rs. 5,958-5-o which 
was made up of Rs. 1674-8-0 due to Shiubaran Singh 
and others on the mortgages of 11th April, 1898, and 6th 
January, 1899; Ks 1,420-8-0 due on account of the mortgage 
of oth June, 1897, and Rs, 2,863-5-0 paid in cash before the 
Sub-Registrar. At the time of registration of this document, 
Lalta Prasad stated his age to be about 24 and Bhuaneshri- 
about 22 years. It is thus manifest that not only atthe 
date of the execution of the sale-deed in question did the 
plaintiffs represent themselves to be of full age, but in 1897, 
1898 and 1899 they executed documents in favour of the 
appellants and other persons in which they made similar 
representations, and at no time was it ever hinted that they 
were minors. As in fact they were minors, these representa- 
tions were falsely made, and they were clearly made with a 
view to induce the appellants to advance them money and 
purchase their property on the faith of these representations, 
If the appellants or any of them was aware of their true age 
they had no object in obtaining documents from them with- 
out the intervention of a guardian. I fully agree with the fol- 
lowing observations of the learned Subordinate Judge: “There 
is no satisfactory evidence on the record to show that the de- 
fendants knew the true age of the plaintiffs, and were not misled 
by their untrue statements, The defendants are residents of 
Ghazipur, while the plaintiffs are residents of Jaunpur. There 
is no reason to believe that the defendants knowingly entered 
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into a contract with minors. Had they known the plaintiffs 
to be minors they would not have entered into the Sułek- 
namas in the pre-emption suit nor into this sale transaction. 
The facts are all against the supposition that the defend- 
ants knew the plaintiffs to be minors,” It is true Sita Ram 
appellant stated that he had known Bhuaneshri for thirteen 
years but Sitaram was not one of the purchasers under the sale 
deed, and it does not appear that any of the purchasers had 
even seen the plaintiffs before they entered into the transac- 
tions of 1897 and 1898. The Sub-Registrar who registered 
the deeds mentioned above has given evidence in this case 
and has stated that he considered the plaintiffs to be men 
of full age, and it is not surprising that the appellants 
also considered them to be of full age, and were as much 
deceived on the point as the Sub-Registrar. In my judgment, 
the plaintiffs made false representations as to their age with a 
view to induce the purchasers at first to lend them money, 
and afterwards to purchase their property, and that these 
representations were fraudulently made. The plaintiffs are 
therefore liable in equity to make restitutions for the benefit 
they obtained. 


The learned Subordinate Judge has ordered the plaintiffs 
to refund Rs. 5,416-10-5, out of the consideration for the sale. 
He is of opinion that the whole of this money was received 
by the plaintiffs and this finding is, in my opinion, justified 
by the evidence. The endorsement of the Sub-Registrar on 
the sale-deed shows that Rs. 2863-5-0 was received by Lalta 
Prasad in his presence. Lalta Prasad has not repudiated the 
correctness of this entry, and he has not by his own deposi- 
tion or by any other evidence proved that he returned the 
money or gave it to Dwarka Prasad. He borrowed 
Rs, 799-12 from Shiubaran Singh and others, and Bhuaneshri 
borrowed Rs. 8co from them. These amounts, together 
with interest, were due by them, and the total sum due was 
Rs. 1674-8. It has been proved that this sum was paid by 
the appellants to the creditors Shiubaran Singh and others, 
Of the amount of the bond of gth June, 1897, Lalta Prasad 
took Rs. 665 for the expenses of his marriage. This amount 
together with interest, was clearly due by him alone, and as 
it was set off against the consideration for the sale-deed, he 
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has benefited to the extent of the amount due by him. It 
has thus been abundantly proved that the two plaintiffs who 
are admittedly joint received and benefited by the amount 
which the court below has directed to be restored by them. 
As pointed out by that court, although they were minors in 
the eye of the law they were grown up young men when 
they received the money. Lalta Prasad was on his own show- 
ing about 19 years old and Bhuaneshriover 17. They were 
old enough to understand and know their own interests, and 
it is most unlikely that they were entirely under the influence 
of Dwarka Prasad. They are therefore liable to make res- 
titution of the amounts by which they have benefited. In 
the case of Mohori Brbee v. Dharmo Das Ghose (*), restitu- 
tion was not ordered but that was apparently on the ground 
that the mortgagee in that case had advanced the money 
with full knowledge of the age of the plaintiff and was not 
deceived. In the present case I am of opinion that the pur- 
chasers were ignorant of the true age of the plaintiffs, and 
were deceived by their misrepresentations. I would there- 
fore dismiss both the appeals with costs. 


RICHARDS, J.—These appeals arise out of a suit for a declar- 
ation of the plaintiffs’ title to certain property and for a declara- 
tion that a certain sale deed dated the 28th of June 1899, was 
void against the plaintiffs. The plaintiffs are the sons of one 
Lala Madho Parshad. Lala Madho Parshad was the son of 
Lala Mahabir Parshad. Lala Mahabir Parshaad was a 
brother of the defendant Lala Dwarka Parshad. These per- 
sons were all members of a joint Hindu family, and the pro- 
perty in question was part of the joint family estate. Maha- 
bir Parshad died in 1870, leaving Madho Parshad his son a 
minor, him surviving. The share of the family was an eight 
anna zamindari share. After the death of Mahabir Parshad 
Dwarka and Madho sold a 2% share out of the eight anna 
share. Madho died on the 25th of September, 1882, leaving 
the plaintiffs’ infant children him surviving. In 1891, Dwarka 
Parshad sold a two anna three pie share and also a two anna 
seven and a half pie to certain persons now represented by 
the defendants I to II. 


(1) [1903] 30 Cal., 539. 
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The plaintiffs did not join in this sale. 


On the 28th of June, 1899, Dwarka Parshad and the 
plaintiffs sold a three pie share to one Beni Koeri and others, 
and the remaining two anna g pie share to persons represent- 
ed by the defendant I to II. 

It is in effect to set aside the deed transferring this two 
annag pie share that the present suit is brought. The 
plaintiffs allege that the plaintiff No, 1 Lalta Parshad was 
born on the 24th of November, 1880, and chat the plaintiff 
No. 2 Lala Bhuaneshri Parshad was born on the 17th April, 
1882, and that they attained majority on the 24th November, 
1901, and the 17th of April, 1903, respectively, that they re- 
ceived no consideration and that the sale was a fraud upon 
them. The defendants I to IE allege that the plaintiffs were 
of full age when they executed the sale deed and that even 
if they were not they represented themselves as being of full 
age and that therefore they ought not to be allowed to set 
up the minority. 

A certificate of guardianship of the person and property 
of the plaintiffs was granted in the year 1888 to Dwarka Par- 
shad, and accordingly under the provisions of Act 40 of 1858, 
the plaintiffs did not attain majority until they reached the 
age of 21 years respectively. The court below has found that 
the plaintiffs were minors at the time the sale deed of the 
28th of June, 1899, was executed. The learned Subordinate 
Judge says “ The fact of the plaintiffs being minors is estab- 
lished beyond any reasonable doubt” I entirely agree with 
that finding. Dwarka Parshad, the guardian of the minors, 
was examined and proved that they were minors. Perhaps 
not much reliance should be ‘placed on his uncorroborated 
evidence but on the 1oth of March, 1888, he made an applica- 
tion tothe District Judge to be appointed guardian of the 
minors (he was subsequently appointed guardian), he then 
gave the ages of the plaintiffs as seven years and six years, 
respectively. In the year 1888, Dwarka had no object or 
motive for understating the ages of his nephews, and it is im- 
possible not to give great weight to this corroboration of his 
evidence. The Civil Surgeon examined the plaintiffs on the 
25th of November, 1905, and he stated the age of the elder 
plaintiff to be then twenty four years, and the younger plaintiff 
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twenty two years. This was six years after the execution of 
the deed in question, and unless the Civil Surgeon was very 
much in error, the plaintiffs must have been under twenty one 
years in June, 1899. There was a lot of other evidence which 
is not perhaps very definite but the age of the plaintiffs, 
particularly of the plaintiff Bhuaneshri Parshad is fixed by 
the death of their father Madho Parshad which unquestionably 
happened not earlier than 1882. Bhauneshri Parshad was 
then an infant in arms. 


In 1899, the plaintiffs were recorded as minors. On the 
last day of hearing of the appeal, the last mentioned plaintiff 
was in court and he appears even now to bea very young 
man. I think it is pretty clear from the evidence that Dwarka 
was at least an extravagant man: he very soon dissipitated 
almost his entire interest in the family property, it was quite 
unnecessary for him to have applied for a certificate of guar- 
dianship to his nephews as the family was joint and I have 
no doubt that his object in getting himself appointed was to 
enable him the more effectually to dispose of the minors’ 
property. I also think that there isa good deal in the case 
to suggest that the interests öf the plaintiffs were not very 
well looked after. The defendants or the persons whom they 
represent had become co-sharers in 1891, and I think it hard to 
believe that they were unaware of the plaintiffs real age, In 
fact one of the defendants Sita Ram admits that he had seen 
the second plaintiff visiting the village “for the last twelve or 
thirteen years.” I shall now proceed to consider the evidence 
as to the alleged representation by the plaintiffs that they 
were of full age. The plaintiffs went before the Registrar in 
1897, 1898 and 1899 in connection with the registration of 
certain mortgages. It is not very clear what occurred before 
the Registrar but they apparantly did give their ages as being 
over 21 years. Possibly the Registrar was deceived, but the 
Registrar was not the purchaser. They also defended a suit 
or suits as adults. There is however no evidence that in the 
negotiations for the sale of the 28th June, 1899, or at any time 
up to the execution of the deed the plaintiffs ever represented 
themselves to the defendants (or to the persons now represent- 
ed by the defendants) as being of full age. None of the de- 
fendants have come forward to say that they were in fact misled 


JAGAR NATH 
SINGH 


v. 
LALTA PRASAD. 


Richards, J. 


CIVIL 


1908, 


JAGAR NATH 
SINGH 


Vv, 
LALTA PRASAD. 


Rickards, J. 


688 HIGH COURT. [A. L. J. R. 


by the representation of the plaintif or that they ever made 
any enquiry about their ages. The defendant Sita Ram says 
that the sale deed sued on was executed under his superintend- 
ence and in cross-examination he admitted that he had been 
seeing Bhuaneshri Parshad for 12 or 13 years. I am quite 
satisfied that Sita Ram knew that plaintiff No. 2 at least was 
under 21 years. I believe the truth to be that the defendants, 
who had already acquired the greater part of Dwarka’s share 
were naturally very anxious to acquire the remaining shares 
and were prepared to be at the risk of purchasing from minors. 
I think it quite impossible to hold that the plaintiffs were guilty 
of fraudulent misrepresentation of their ages committed for the 
purpose of deceiving the defendants or their representatives 
and inducing them to buy the property. The learned Subor- 
dinate Judge did not frame any express issue as to whether 
or not there had been fraudulent misrepresentation by the 
plaintiffs as to their ages. At pages 20 and 21 of the judg- 
ment however he refers to two pre-emption suits brought by 
the defendants againət the plaintiffs and the uncle Dwarka: 
these suits were defended by the plaintiffs as adults and the 
learned Judge says that the plaintiffs ought to have brought 
to the notice of the court that they were minors and later on 
at page 21 he says “If ever a fraud was committed upon a 
court deliberately and with the object of injuring the other 
party this is such a case” On the strength of this supposed 
fraud, the learned Judge has ordereJ the plaintiffs to refund 
the sale consideration as a condition to setting aside the sale 
deed. Surely this is a strange ground for holding minors 
guilty of fraud. I think the evidence goes to show that the 
whole litigation was managed by Dwarka and that the plain- 
tiffs were under his influence and ready to do whatever he 
told them to do, and I think it quite impossible to hold that 
the plaintiffs were guilty of fraudulent misrepresentation 
merely because when sued as adults they neglected to inform 
the court of their minority. In my opinion, the ordinary law 
as to estoppel does not apply to infants, and this was practi- 
cally admitted in the argument. It is said, however, that an 
infant is liable for fraudulent misrepresentation in an action 
for deceit, and that the fraud of an infant may therefore be 
upset as a defence when the infant seeks to set aside a trans- 
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action induced by his fraud. Assuming this for the purpose 
of argument to be so, I think it a fair test in this case to 
consider whether the defendants on the evidence could succeed 
if they were suing as plaintiffs in a suit for damages for 
fraudulent misrepresentation. I certainly hold they could 
not. In such a suit the plaintiffs should prove that they 
were induce | to enter into the contract of sale by the fraudu- 
lent misrepresentatton of the defendant, and that the plaintiff 
(purchaser) was in fact deceived and really did not know the 
true state of the facts. They (the defendants) have never 
even come forward to say that they were in fact misled or 
deceived. The evidence is altogether consistent with the 
plaintiffs acting under the influence of their uncle, and the 
defendant’s agent Sita Ram, I believe, knew well that the 
plaintiffs were minors. One question further remains, namely, 
should the court direct the plaintiffs to make any compensa- 
tion to the defendants, and if so to what extent. The court 
below directed that Rs. 5,416-10-5 should be paid by the 
plaintiffs before getting possession. It seems to me that the 


policy of the law is to protect infants against themselves. 


as well as against others. In the case of Mohori Bibi v, 
Dharmo Das Ghose (1), their Lordships of the Privy Council 
held that a minor was wholly incapable of making con- 
tracts. Section 64 of the Contract Act, therefore does 
not apply. In the case cited, the minor was within a 
few months of being 21 years when he executed the mort- 
gage, and yet the latter was set aside without any compensa- 
tion. Dealing with the question of compensation, their Lord- 
ships quote the following passage from the judgment of 
Lord Justice Romer in the case of Thurston v. Nottingham 
Building Society, (°). “The short answer is that a court of 
equity cannot say that it is equitable to compel a person to 
pay any money in respect of a transaction which as against 
that person the Legislature has declared to be void.” 


In the case of Thurston v. Nottingham Permanent Build- 
ing Society, the infant was allowed to keep the entire 
advance made to her by the Society for the purpose of com- 
pleting buildings on her property. I can see no reason for 


(1) [1903] 30 Cal, 539. 
(2) [1902] 1 Ch., 1 and [1903] A. C., 6. 
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directing the plaintiffs to. refund the entire purchase money. 
Furthermore the cases of both the plaintiffs are not quite 
identical. Lalta Parshad was not only the elder of the two 
but he seems to have received a larger amount of money. 
Lalta Parshad as sole mortgagor mortgaged I anna 3 pie 
share on rith April, 1898. Bhuaneshri Parshad in like ntfan- 
ner on 7th January, 1899, mortgaged a one anna 3 pie 15 
krant share. 


The defendants or their representatives brought suits for 
pre-emption against Lalta and Bhuaneshri in respect of these 
mortgages. (These are the suits the plaintiffs defended as 
adults). The suits were compromised and decrees made in 
the terms of the compromise. By these compromises the 
defendants in the present suit were to pay Rs. 829 with interest 
to the mortgagees in respect of Lalta’s mortgage and 
Rs, 52-8-0 costs. They were also to pay Rs. 811 with inter- 
est and Rs. 52-8-0 costs in respect of Bhuaneshri Prasad’s 
mortgage. In the sale-deed of 11th April, 1899, it is recited 
that Rs. 1,674-8-0 was paid to the mortgagees on foot of these 
mortgages. The shares of the plaintiffs in respect of this sum 
of Rs. 1,674-8-0 were practically equal in amount and I treat 
them as equal. Lalta had had a further advance of Rs. 665 
on foot of the mortgage made by him and his uncle on gth 
June, 1897,and under the terms of the sale-deed, this mortgage 
was also paid off. It may therefore be said that on the sale 
of the 28th June, 1899, debts of Lalta’s to third parties were 
discharged as follows, Rs.665, Rs.837-4-0 (half of Rs. 1,674-8-0) 
and Rs, 52-8-0 costs, total Rs. 1,554-12. In the case of 
Bhuaneshri, debts were in like manner discharged Rs. 837-4-0 
(half of Rs. 1,674-8) and Rs. §2-8-0 costs, total Rs. 889-12-0. 
Lalta was married in 1897 and the Rs. 665 were for his mar- 
riage expenses. I think that it would be reasonable under 
the provisions of section 41 of the Specific Relief Act to 
direct that plaintiff Lalta should pay to the defendants the 
sum of Rs, 1,554-12-0 as a condition to getting possession, 
and that the plaintiff Bhuaneshri should in like manner pay 
the sum of Rs, 889-12-0, and I would to this extent modify 
the decree of the lower court. These sums represent mort- 


gage debts paid to third parties. The mortgages have never j 


en 
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been set aside, and I think that these mortgage debts stand 
on a different basis from the other monies which the court 
below has directed the plaintiffs to pay as a condition to 
getting possession. I would dismiss the defencant’s appeal, 
and allow the appeal of the plaintiffs to the extent mention- 
ed above. 

By THE COURT.—This appeal is dismissed with costs, 


including in this Court fees on the higher scale. 
S. Appeal dismissed. 


SULTAN KHAN AND OTHERS 
VEST SUS 


KING-EMPEROR.* 


Code of Criminal Procedure (Act V of 1898), section 337--Oral sanction 

` of District Magistrate—Pardon—Legai—Siatemeni on oath of 

approver—admissible against him when pardon forjfeited—Joini 
brial—TIrregularity. 

There is no provision of law in the Criminal Procedure Code 
which lays down that an approver to whom pardon has been tendered 
and who does not fulfil the conditions on which the pardon was 
tendered cannot be tried at the same trial with the other accused. 
Where, therefore, an approver whose pardon was forfeited was tried 
along with the other accused, Ae/d that the joint trial did not vitiate 
the proceedings. 

The provisions of section 337 of the Code are very salutary provi- 

— sions, the neglect of which may lead to difficulties. But where a 
confession was made before a Magistrate who with the oral sanction 
of the District Magistrate tendered, the accused confessing his guilt, 
a pardon which was accepted but which was subsequently withdrawn 
held that the statement made by such an approver on oath could be 
used in evidence against him when he was subsequently tried. Held, 
further that the tender of pardon although irregular was legal. 
Queen-Empress v. Chidda, 1. L. R., 20 All, 40, distinguished. 


CRIMINAL APPEAL against an order of ‘C. Rustomji Esq., 
Sessions Judge of Allahabad. 

Two women were murdered at midday in the city of 
Allahabad. Suspicion fell on the appellants and they were 
arrested. Sarju, one of the appellants was tendered a pardon 
by Mr. Moore, the Joint Magistrate of Allahabad. At the 
time Mr. Moore was not the Magistrate investigating the case. 

* Criminal Appeal No. 711 of 1908. 
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Sarju made a statement implicating all the applicants, but 
subsequently withdrew the statement, His pardon was with- 
drawn and he was tried with the other accused. The Sessions 
Judge found the appellants guilty and sentenced them to 
death. The High Court summoned Mr. Moore and examined 
him. He stated that the pardon was tendered with the 
sanction of the District Magistrate. 


C. C. Dillon, for the appellants, Thakur and Kandhai, 
argued that the trial of the three appellants Thakur, Kandhai 
and Sultan Khan with that of Sarju was illegal and prejudiced 
the appellants. Sarju, who was an approver and whose 
pardon had been withdrawn should have been tried separately 
and not put back from the witness box to the dock. He cited 

Queen-Empress v. Mulua, [1892] I. L. R., 14 All, 502. 

The Queen v. Petumbre Dhobee, [1870] 14 W. R. Ci., 10 

Queen-Empress v. Rama Jevan, [1892] I. L. R, 15 Mad., 352. ° 

Queen-Empress v. Bhau, [1899] I. L. R., 23 Bom., 493. 


He then addressed the Court on the evidence. 


Sunder Lal, (Durga Charan Banerji and Datti Lal with 
him) for Sultan Khan, continued the argument on the evidence 
and submitted that the evidence for the prosecution even if 
believed did not make out a case against thè appellants. 


Satya Chandra Mukerji, (E. A. Howard and Gokul Prasad 
with him) for Sarju, contended that the joint trial was illegal. 
Besides the cases already cited he referred to 

Queen-Empress v. Sudra, 1892] 1. L. R., 14 AlL, 336. 

King-Emperor v. Bala [1901] 1. L. R., 25 Bom., 675, 

Queen-Empress v. Ramasami, [1901] I. L. R., 24 Mad, 321. 


we 


[ GRIFFIN, J., referred to 


Queen-Empress v. Brij Narain Man, [1898] I. L. R., 20 AIL, 529 
as an authority the other way], 


The statement of Sarju was made under the promise of a 
pardon. It could not be admitted in evidence even against 
him because it was made under an invalid tender of pardon 
and it was caused’ by inducement and promise within the 
meaning of section 24 of Act I of 1872. Mr. Moore, when he 
tendered the pardon was not enquiring into the offence and 


he ‘was not competent to tender a pardon under section 337, 
Criminal Procedure Code. 
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He relied on : 

Queen-Empress v. Chidda, [1898] 1. L. R., 20 AIL, go. 

Empress of India v. Asghar Ali, [1880] I. L R., 2 ALL, 260, 

Ross Alston, for the Crown, contended that the statement 
of Sarju was a confession within the meaning of section 30 
of the Indian Evidence Act, and as such admissible against 
all the accused. He tendered Mr. Moore as a witness. Mr. 
Moore, deposed that he had tendered pardon to Sarju under 
the verbal orders of the District Magistrate. 


The judgment of the Court was delivered by 

Knox, J. Sultan Khan, Pathan, Thakur Prasad and 
Kandhai, Agarwalas and Sarju, Ahir, have been convicteJ 
by the court of Sessions, Allahabad, of the offence of murder 
and all four of them sentenced to death. The case comes 
before us for confirmation of the sentences passed, and we 
have also to consider a memorandum of appeal put forward 
by the four convicts. Each of them has been represented 
before us and we have been taken through the whole of the 
evidence. Jt is common ground that on the 13th of March 
last, Musammat Sona, Agarwalin, and Musammat Kasturia, 
Sonarin, were murdered in the heart of Allahabad in close 
proximity to the principal Police Station sometime in the 
afternoon of that day. The case for the prosecution is that 
there has been an intrigue of some standing between one 
Ram Jiawan and one Musammat Shama Bibi a widowed 
niece of Badri Pershad. Badri Pershad is a man of consider- 
able importance, an Honorary Magistrate and a vakil. He 
was charged with abetment of this murder and tried along 
with the present accused but was acquitted by the court of 
Sessions. The two convicts Thakur Parshad and Kandhai 
are closely related to him, the others are his servants. It is 
said that Thakur Parshad and Kandhai went to Badri Per- 
shad and persuaded him to kill both Ram Jiawan and Musam- 
mat Kasturia, the latter being accused of helping in the in- 
trigue already mentioned between Shama and Ram Jiawan. 
The murder was to have taken place on the I2th, but the 
murderers on going to the house found the outer door closed 
and thought it better to await another opportunity. On the 
13th, they effected an entrance somewhere between the hours 
of rt and 3. We cannot fix the exact time of the murder 
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with certainty, for the evidence upon this point is very con- 
flicting. The murderers first came upon the Sonarin. Sultan 
Khan caught her hair, pressed her down and hit her § or 6 
times with a chopper on the neck and the head. Ram 
Jiawan’s mother, an old lady of 75 years of age, and represent- 
ed as short-sighted and almost paralytic, called out upon 
hearing the disturbance, and it is said that Sultan Khan 
then went and hit her also four or five times with a chopper 
on the neck and the right hand. News of what had happened 
reached Ram Jiawan who was at his shop close to the Kot- 
wali. He went at once and seeing the state of affairs returned 
to the Police Station and recorded his report between 3 and 
3-30 P. M. The police came to the spot. They found the 
old lady still living and Kasturia lying dead in the dalan 
facing south. Sona was taken to the Kotwali and died short- 
ly after. In spite of every effort being made the police 
found no clue until the 27th of March. We are not informed 
as to what was the exact nature of the clue that they then 
received. Some further clue appears to have been obtained 
on the roth of April but no active steps were taken until 
the 29th of April, when the police questioned Sarju. On 
the 30th, they went further and arrested Sarju, Thakur Par- 
shad, Kandhai and Sultan. On the Ist of May, Sarju was pro- 
duced before Mr. Moore, Joint Magistrate and made a state- 
ment to which we shall again refer. As a result of this 
statement, Badri Prasad was arrested on the goth of May. 
Two important witnesses were examined by the police, one 
being Mangal Ram Ahir, on the 9th of May, and the other 
Musammat Sheorania on the roth of May. This is what 
we learn partly from the evidence of Mangal Ram and Mus- 
sammat Sheorania partly from the statement made by Sarju 
and partly from the police evidence, and it represents in the 
main case presented to us here with great care by Mr. Ross 
Alston who appeared for the Crown, A great deal of evidence 
was produced at the trial but the only evidence upon which 
the learned Sessions Judge has acted is the evidence of these 
two witnesses, Mangal and Sheorania, together with certain 
other evidence bearing upon an intrigue between Ram Jiawan 
and Musammat Shama as supplying the motive for the 
murder. The learned counsel who appeared for the Crown 
took with one exception the same view of the evidence as 
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did the learned Judge, and we have, therefore, only to con- 
sider how far this evidence establishes the guilt of the accused. 
That exception was that he pressed us to consider the state- 
ment of Sarju on the Ist of May, 1908, as against the other 
three convicts who were tried along with him, This the 
learned Sessions Judge refused to do. All this evidence 
was very rigorously attacked by the learned Counsel who ap- 
peared for the defence. The following objections were raised 
to the consideration of Sarju’s statement both as against 
the three appellants Thakur Parshad, Kandhai and Sultan, 
and as against Sarju himself. It was objected (1) that the 
joint trial of all the four accused was illegal, (2) that the 
statement had been made under an invalid tender of pardon 
and could not, therefore, be used in any way, (3) that it was 
a statement cause.! by inducement and therefore inadmissible 
_in evidence under section 24 of Act No. 1 of 1872 and that 
it was not corroborated. The learned Vakil for Sarju took 
one further objection to this effect that the statement bore 
internal evidence of having been a statement taught to Sarju 
and not one which Sarju would have made for himself. He 
pointed to the commencement of it as being quite unnatural. 
If we considered that it was made by an ordinary kahar, he 
pointed out, that it does not account for the two circular 
shape wounds which were on the back of Musammat Kas- 
turia’s head, and that in fact it contains nothing more than 
what the police, on the 1st of May, either knew or could have 
easily inferred as to the manner in which the murder was 
probably committed. It does not, for instance, he added, 
explain how the murderers effected their entrance or other 
minor and important details upon which we are still in the 
dark and which Sarju could and should have explained if he 
told the whole truth. We have examined the statement 
made by Sarju very carefully. It is a statement made by ar 
accomplice, and we find that Sarju is at great pains to mini- 
mise the share he took in the murder. For this reason alone 
we should be and are most unwilling to act upon it so far as 
the appellants other than Sarju are concerned. We shall 
presently show that though it appears to be corroborated by 
the evidence of Mangal Ram and Musammat Sheorania it ts 
not so in fact. (There are interesting points upon which we 
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would have given our judgment but which under the circum- 
stances do not press for cecision), This being the case we 
need not consider the various points taken by the learned 
Counsel for the three appellants. We need only consider the 
objections raised against the statement by the learned Vakil 
who appears for Sarju. So far as Sarju himself is concerned 
it has not been shown that he has been in any way prejudiced 
by having been tried with the other accused. There is no 
provision of law in the Criminal Procedure Code which lays 
down that an approver to whom parcon has been tendered 
and who does not fulfil the condition upon which the pardon 
was tendered shall not be tried at the same trial with the 
other accused in the case. Great stress has been laid upon 
the argument that unless a tender of pardon has been made 
accoruing to law and the parvon withdrawn according to law, 
the statement made by an accused person under the influence , 
of the pardon tendeied cannot be used against him. Reli- 
ance was placed in support of this argument upon the case— 
Queen Empress v. Chidda('). This was a case iri which a Ma- 
gistrate of a District who had no jurisdiction either to inqui re 
into or to try the offence tendered a pardon and examined 
as a witness the person to whom he had tendered pardon 
with reference to a dacoity committed in another cistrict. 
It was held that under these circumstances the court of 
sessions to which the accused were eventually committed 
was right in ignoring the pardon. It is sought to apply the 
precedent of that case on the ground that Mr. Moore when 
he recorded the statement made by Sarju on the Ist of May, 
was not empowered under section 337 of the Code of Crimi- 
nal Procedure to tender a pardon to Sarju. He was not at 
that time the Magistrate enquiring into the offence and ke 
had no power to make the tender of pardon except with 
the sanction of the District Magistrate. Wesent for Mr. 
Moore and examined him as a witness in the case, and 
we find that as a matter of fact he did before granting 
the pardon to Saiju obtain the express sanction of the 
District Magistrate of Allahabad. Itis true that that sanction 
was not reduced to writing and it would have been far better 
that it had been made the subject of a written order. We 


(1). [1897] I. L. R., 20 All, 40. 
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call the attention of the learned Magistrate to the provisions 
contained in sub-section IV of section 337 of the Code of 
Criminal Procedure, and we call the attention of both the 
District Magistrate and the learned Magistrate to what was 
held by this Court in the case of Empress of India v. Asghar 
Al: (7). These are very salutary provisions and the neglect 
of them may easily lead to great difficulties and even go so 
far as to prevent an appellate court from considering state- 
ments made by an approver under promise of pardon not duly 
made especially if any suspicion arises of prejucice having 
been caused thereby to the particular person concerned, At 
the same time we are fully satisfied in this case from the evid- 
ence given by Mr. Moore that he did obtain the sanction of 
the District Magistrate before making any tender of pardon 
to Sarju. We are also satisfied that the mere absence of a 
written record of the reasons for tendering the pardon and of 
the sanction of the District Magistrate could not have pre- 
judiced Sarju; the irregularities in the case are irregulari- 
ties which fall within the provisions of clause G of section 
529 of the Cole. We hold that in the present case the tender 
of pardon was ma le in accordance with law, and that the state- 
ment made by Sarju can be given in evidence against him 
seeing that the pardon tendered to him has been forfeited. It 
is clear to us that the argument based upon the provisions of 
section 24 of Act No I of 1872 is not entitled to weight in 
the present case. Clause II was tio doubt introduced into 
section 33 of the Code in order to make it clear that a state- 
ment male by a person who accepted an offer of pardon is 
not governed by section 24 of Act No I of 1872, and can be 
used against him in evidence when that pardon has been 
forfeited. There remains the contention that the statement 
made by Sarju is manifestly one taught him by the Police, 
and is not one made by him of his own free will and accord. 
With regard to this objection, we have it in evidence that the 
statement was first made in some form or another to the Police 
and it is both possible and probable that part of it is the 
result of questions put to Sarju by the Police which helped 
him to reduce the statement into the order and form in which 
it now appears. We see no reason to infer that that part of 


(2) [1880] I, L. R. 2 All, 260. 
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the statement which gives the account of circumstances im- 
mediately connecte | with the murder is due to any Police 
tuition or to suggestion made by any one from outside. We 
think that it is natural, itis full of details, itis in accor lance with 
the medical evidence with the one exception of the two circular 
wounds found on the back of the neck of Musammat Kasturia, 
We do not find from the medical evidence that these wounds 
were very severe wounds and it may well be that Sarju thought 
them of little importance as compared with the heavy blows 
from the chopper which naturally would impress themselves 
more strongly upon his mind. When Sarju made his statement 
he was particularly asked whether he hac been beaten, tortured, 
bribed, kept awake or tutored by the Police, and his answer to 
each of these questions was an emphatic denial, There seems no 
reason to doubt the statement made by Murshid Ali Khan that 
Sarju did not come under his influence until the 29th of April. 
The statement was recorded on the Ist of May, and there was 
little time for its being drilled into the mind of Sarju if it was a 


_ pure in mention and relates to facts of which Sarju was not an 


eye-witness. After Sarju made his statement he was confined in 
the jail lock-up and never came under the control of the Kotwal. 
It is true that on the 15th of May he says that he knew nothing 
about this murder and had nothing todo with it, The reasons 
he gives for withdrawing from the statement previously made 
are some of them clearly false and the rest of them are not in 
any way convincing. 

We now come to the statements of Mangal Ram and 
Musammat Sheorania. Those statements may be perfectly 
true statements in many particulars, but even, if we accept 
them as they stand they donot carry the case any further 
than this that the four accused were seen coming out of the 
house on the day on which and close about the time at which 
the murder had been committed. Both these witnesses agree 
that they noticed no stains of blood on the persons or clothes 
of any of the four accused. Looking to the terrible wounds 
inflicted, the person who inflicted them could not have got 
away without tell tale marks of what he had done. Mangal 
Ram says that the men came out without any agitation 
and walked off slowly. There is also the great difficulty about 
the time to which these witnesses depose. Both of them 
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have the same moment of time in their minds, for Musammat 
Sheorania says that when she saw the fcur men coming out 
she also saw Mangal Misir, the other witness coming out of 
the latrine. Mangal fixes’the time when he saw the four 
men coming out as being 3 p. m. In two other statements 
made previously he puts the time at 2 o’clock and again at 
7 o'clock. It is evident that we cannot accept his statement 
as regards the time with any degree of confidence. If the 
time mentioned by him in the Court of Sessions is correct, the 
murder must have been considerably previous to the time 
he says that he saw the four men coming out of the house. 
In one of the statements previously made by him, Mangal 
Ram says that at the time when he saw the four men coming 
out of the house there were “pachason admi” coming and 
going, and if this be true it is quite possible that the four men 
if they were there, were sight-seers attracted by the news of 
the murder. The difficulty then is that this evidence falls 
short of the point to which it should have reached if we 
might have accepted as conclusive of the guilt of the appellants 
other than Sarju. It is circumstantial evidence and such evi- 
dence is incomplete unless it is exhaustive and shuts out 
any other possible conclusion or inference. There is a fur- 
ther difficulty about accepting this evidence; it is the evidence 
of servants made after the arrest of their master and after 
the arrest of other servants who stand charged with the com- 
mission of the murder, and we do not know what influence 
this may not have had upon the minds of these two wit- 
nesses. 


A great deal of the evidence in the case bears upon the 
supposed intrigue between Ram Jiawan and Musammat 
Shama. The learned Counsel who appeared for the appellants 
drew our attention toa number of improbabilities from which 
he asked us to doubt whether any intrigue at all existed 
between these two persons and added that even if it did exist 
the improbability of Musammat Shama going by day with 
her face exposed to the house of Ram Jiawan and of her 
acting in the shameless way that she is said to have acted in 
full view of the windows belonging to the Zenana of Badri 
Pershad was so great that we ought not to accept the story 
told as having any truth. There is on the whole a great deal 
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of improbability and we feel we cannot act upon it. Not- 
withstanding the denial of the two principal actors in this 
intrigue, it is possible that the intrigue did exist but the 
difficulty remains that any evidence that could be brought in 
support of this must be like the present evidence open to 
objection. The intrigue would be carried on with more or 
less secrecy, and it wculd be difficult to obtain evidence in 
support of it except the evidence of persons like Chhutia, the 
daughter of the procuress and a member of Badri Pershad’s 
house-hold and like Chhangan. Chbhangan is clearly a liar 


and a practised liar and no confidence can ke 1eposed in any ` 


thing he says. All that one can accept of his statement is 
that he lived in the same house as Mucammat Shama Bibi, and 
would have opportunity of knowing of the intrigue. The 
result is that we bave no alternative but to give the benefit 
of doubts which arise out of the case to Kandhai, Thakur 
Pershad and Sultan Khan. We allow their appeals, set aside 
the conviction and sentences, find them not guilty and direct 
that they be forthwith released. 


In the case of Sarju, we have his own statement made upon 
oath to the effect that he took part in these brutal murders. 
Although we have carefully examined all that has been said 
on his behalf by Mr, Satya Chandar, there is no reason to 
doubt the truth of that statement. Though we are unable for 
the reasons stated above to take that statement against the 
other appellants, it is sufficient to establish that whoever 
the other murderers may have been Sarju was a willing and 
active abettor in these murders, We see no reason to inter- 
fere with either the conviction or the sentence. We confirm 
the conviction and the sentence, and direct? that the latter be 


carried out according to law. 
Order modified. 
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Admission in court—Estoppel—Indian Evidence Act (I of 1872), section SIR A. SCOBLE, 
32(5)—Ante ltem motam—Pedigree—Hindu Law—Mitakshara— SIR A. WILSON. 


Inherttance—Samanodaka—-Stster’s son. 


Where the plaintiffs had adduced oral evidence in support of 
certain pedigrees filed by them in the first Court, and got a decree 
from that Court on the basis of their evidence, but at the hearing of 
a first appeal against that decree were said to have made “ practi- 
cally no attempt to support the finding of the Subordinate Judge,” 
Aeld in view of all the circumstances that the plaintiffs were not 
estopped from endeavouring to sustain that finding upon further 
appeal to the Privy Council. 


Where pedigrees are not ancient family records handed down 
from generation to generation and added to as a member of the 
family dies or is born, but aie documents drawn up on a particular . 
occasion for a specific purpose by members of the family, they must 
be treated as mere declarations made by the persons who respect- 
ively drew them up or adopted them. 


In order to make a declaration, made or adopted by a deceased 
member of a family touching the family reputation or tradition on 
the subject of its descent, inadmissible on the ground of having been 
made fost litem motam, the same thing must be in controversy 
before and after the statement is made, Freeman v, Phillips, 4 M. 
& S., 486; Shrewsbury Peerage, 7 H. L, C. 1; Duke of Devonshire 
v. Neill, 2 Ir. L. R., 132, referred to. 

Where the question was as to inheritance to the estate of one G 
deceased, who was a Hindu governed by the Mitakshara, and the 
plaintiffs proved that their father and the deceased were descended 
from one common ancestor, both being only seven degrees removed 
from that ancestor, Ž%eld that the plaintiffs were entitled to succeed 
as against the sisters son. 


APPEAL against a decree of the Court of the Judicial 
Commissioner of Oudh, l 
The material facts will appear from the judgment. 
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L. De Gruyther, K. C; for the appellants. 
G. E. A. Ross, for the respondents. 


The judgment of the Lords of the Judicial Committee 
was delivered by 


LORD ATKINSON.The suit ‘out of which this appeal 
arises was instituted by the appellants, who are the three sons 
of one Sheo Sahai, deceased, claiming through their father as 
heirs of one Gur Sahai, deceased, to recover possession of the 
immoveable propérty in the plaint described, of whith Gur 
Sahai died possessed about 40 years ago. 

Gur Sahai was succeeded in the possession and enjoyment 
of the property by his widow, Musammat Parbati, who died 
on the 22nd March, 1896, Sheo Sahai died on the 22nd 
September, 1899. 

The principal defendant, the respondent Mathura Pra- 
sad, is the nephew of Gur Sahai, his sister’s son. He took 
possession of the property on the death of Musammat Parbati, 
still retains it, and succeeded in obtaining a mutation of names 
in his own favour. 

Only two ‘quéstions 'wére discussed on thé ‘hearing of the 
appeal, and it is only necessary for its décision that their Lord- 
ships should deal with these. They are :— 

I. Is it open to the plaintiffs, owing to what took place at 
the first hearing before the Court of the Judicial Com- 
missioner, to attempt to establish that they aré, ac- 
cording to Hindu Law, the heirs of Gur Sahai? 


2. If it be open to them to do so, is the evidence, legally 
and properly admissible, given before the Subordinate 
Judge, who tried the case in the first instance, suffi- 
cient to establish the fact of their alleged heirship? 


The course the proceédings took before the Court of the 
Judicial Commissioner is somewhat peculiar. The plaintiffs 
had, at the hearing, examined several witnesses and given in 
evidence several pedigrees which, in the opinion of the Sub- 
ordinate Judge, proved that Gur Sahai and Sheo Sahai were 
descended from one common ancestor, Partab Mal, son of 
Chajmal Das, were only seven degrees removed from ‘that 
ancestor, and that the plaintiffs were, through Sheo Sahai, 
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heirs of Gur Sahai, Mathura Prasad filed a pedigree which 
showed that Gur Sahai was not descended from Partab Mal 
at all, but from another son of Chajmal Das, a younger brother 
of Partab Mal, named Shiam Das, that Gur Sahai stood in 
the 15th degree from the common ancestor, Chajmal Das, and 
Sheo Sahai in the 16th degree; and he contended that, under 
the Hindu law, heirships did not extend beyond the 14th 
degree, and that therefore he (Mathura Prasad), though only 


a sister’s son, was to be preferred as heir to such remote rela- 


tions. 

No evidence whatever was given to prove the latter 
pedigree. Indeed it was abandoned by the respondents on 
this appeal. Yet the Court of the Judicial Commissioner, 
finding that it showed that five other persons stood in the 
same degree of relationship to Chajmal Das as did Sheo 
Sahai, held that ‘the Hindu law permitted them, notwith- 
standing this, to succeed as heirs to Gur Sahai, and gave a 
decree for possession of one-fifth (not one-sixth as it should 
have been) of the land, the recovery of which was sought, as 
the share of Sheo Sahai therein. © 

Thereupon the defendants Nos.1 and 2 applied under 
section 623 of the Civil Procedure Code for a review of this 
judgment, setting forth amangst other things :— 


1. That the Court had held that the pedigrees set up by 
the plaintiffs were not proved, and that they were therefore 
not exclusively entitled to the property in suit. 


2. That the question whether persons in the 16th degree 
could be preferred to Mathura Prasad, the nephew, was not 
allowed by the Court to be fully argued. 

On this application the Court of the Judicial Commission- 
er decided that the Hindu law forbade, what they had pre- 
viously decided it permitted, namely, the succession of a per- 
son sixteenth in descent from a common ancestor, on the 
ground that he could scarcely be said to be a relation at all 
and that therefore the nephew Mathura Prasad should be 
considered as nearer heir to Gur Sahai than Sheo Sahai. 
They accordingly dismissed the plaintiffs’ suit with costs, 
It is to be observed, however, that the Court, in deciding on 
this application, made na reference to the first point which 
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they had decided, vže., that the pedigree set up by the plain- 
tifs was not proved. 

In the first judgment of the Court they state that the 
finding of the Subordinate Judge that both Gur Sahai and 
Sheo Sahai were seventh in descent from Partab Mal, had 
been challenged by the defendants’ advocate, who contended 
that the plaintiffs had failed to prove the pedigree on which 
they relied, and that all the documentary evidence on which 


. the Lower Court based its finding was inadmissible. They 


then proceeded to devote four pages of their judgment to a 
minute and critical examination of the evidence, written and 
oral, adduced by the plaintiffs, giving their reasons for holding 
that the documents were inadmissible, and the witnesses 
unworthy of belief, and they wind up this examination with 
the passage on which the respondents rely as sufficient to 
shut out the plaintiffs from attempting to sustain the deci- 
sion of the Subordinate Judge. It runs as follows :— 


“ The oral evidence to prove the pedigree in the plaint is thus, in my 
opinion, of as little value as the documentary evidence on which the plain- 
tiffs relied, and at the hearing of the appeal practically no attempt was 
made to support the finding of the Subordinate Judge. The only conten- 
tion was that, accepting the pedigree filed by the appellant, Mathura 
Prasad, the plaintiffs are heirs of Gur Sahai, as according to it they are 
Samanodakas ; and therefore in the absence of other nearer heirs exclude 
the defendant, who is the son of Gur Sahai’s sister.” 


It is inconceivable why the evidence given before the 
Subordinate Judge should be thus elaborately reviewed, if 
the plaintiffs’ advocate had formally admitted he could not 
support that Judges’ finding. It is almost as strange that 
this advocate should confine himself to a contention based on 
a pedigree proved by nobody, and binding on nobody but the 
person who filed it, and which, at the best, could only secure 
to his clients one-sixth of what they sought to recover. It is 
not less peculiar that the contention which is stated to have 
been the only contention put forward by the plaintiffs, is the 
very contention which was conducted in such a fashion that a 
review was successfully applied for. Having regard to these 
several matters, it appears to their Lordships impossible to 
hold that the plaintiffs are by the statement contained in this 
paragraph estopped from endeavouring to sustain, on this 
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appeal, the finding of the Subordinate Judge on this point. 
The second question, therefore, alone remains for decision. 


The plaintiffs gave in evidence at the trial three pedigrees, 
amongst others, namely, (1) a pedigree purporting to have 
been written by one Maharaj Bahadur in 1872; (2) a pedig- 
ree purporting to have been filed by Sheo Sahat in 1892 or 
1894 in a civil suit concerning lands other than and different 
from the lands sued for in this action, in which Sheo Sahat 
was plaintiff and Kesho and others defendants; (3) a pedig- 
ree filed in a suit brought for the recovery of the possession 
of certain Jands in which Shankar Sahai (the son of the second 
defendant) was plaintiff, and Fazal Husain and others were 
defendants. The Subordinate Judge, though he held—quite 
rightly, in their Lordships’ opinion—that the controversy 
out of which this appeal has arisen is but a stage in the dispute 
which arose on the death of Musammat Parbati in 1896, 
admitted each of these pedigrees in evidence, and the plain- 
tiffs relied strongly upon them. They are not ancient family 
records handed down from generation to generation and added 
to, as a member of the family dies or is born, but documents 
drawn up on a particular occasion for a specific purpose by 
members of the family and must accordingly be treated as 
mere declarations made by the persons who respectively 
drew them up or adopted them. Taking them in the reverse 
order, the last is inadmissible, having been made fost litem 
motam. The second is endorsed: “(Signed) Sheo Sahai, 
plaintiff, by the pen of Sundar Lal, Special Agent,” and is 
on the evidence of Sundar Lal clearly admissible as a declara- 
tion made by a deceased member of a family touching the 
family reputation or tradition on the subject of its descent. 
It was held by the Court of the Judicial Commissioner not to 
be admissible on the same ground as the third pedigree be- 
cause, in a statement made by Musammat Parbati in the 
absence of Sundar Lal, in a suit instituted by him against 
her in the year 1891 for cutting down trees in a certain grove 
in the village of Rampur Ansu, which he alleged was a halting- 
place, she had said :—" ] have no kinship with him, nor am I 
on visiting and dining terms with him, as a fellow-caste-man. 
He has no concern with my proprietary interest (Aakfiat). . . . 
The plaintiff's [Sundar Lal’s] father, and his co-sharers have 
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wasted their shares in the Aaffrat.” But it is clear that the 
controversy to which this statement refers was not a con- 
troversy as to the heirship to Gur Sahai, but referred to an 
entirely different matter. In order to make the statement 
inadmissible on this ground, the same thing must be in 
controversy before and after the statement is made—/reeman 
v, Phillips (1), Shrewsbury Peerage (°) Duke of Devonshire 
y. Neil (23). In their Lordships’ opinion, having regard to the 
evidence of Sundar Lal and of the other witnesses examined 
for the Plaintiffs, this pedigree was clearly admissible. 


The first pedigree purports to be signed by Maharaj Baha- 
dur, a son of Sheo Narain, a deceased member of the plaintiffs’ 
family, who was however not examined as a witness, Accord- 
ing to the evidence of Kalka Parshad, it was in the handwrit- 
ing of the former and was obtained by him from Sheo Narain 
in the years 1894—1896 (the precise date is not fixed) as a 
statement of the family descent for the purpose of being given | 
in evidence in certain criminal proceedings instituted under 
section 323 of the Indian Penal Code in the case of /n re Bariu 
and others v, Sundar Lal and Durga Prasad. It was. thus 
adopted by Sheo Narain, is not shown to have been made 
post litem motam, and is therefore, in their Lordships’ opinion 
admissible. 

These pedigrees disclose that Gur Sahai and Sheo Sahai 
are descended from a common ancestor, Partab Mal, one of 
the sons of Chajmal Das, the first through his son Har Pra- 
sad, the second through his son Ram Ghulam, each being 
six degrees removed from Partab Mal. Six of the many 
witnesses examined on behalf of the plaintifts, members of the 
family, prove descent from this common ancestor. Three of 
these, namely, Kalka Prasad, Mohabbat Rai, and Sundar Lal, 
prove pedigrees, substantially identical with that signed by 
Sheo Sahai filed in 1892 or 1894, and others, such as Hazari 
Lal, prove important portions of it; while Lalta Prasad, one 
of the defendants’ witnesses, deposed as follows:— 

“Sheo Sahai also belongs to the family of Gur Sahai. 1 have heard 


that he is also remote by six degrees, In my opinion both [#2 Madho 
Ram and Sheo Sahai] are equally related, Że., in the same degree.” 


(1) [1816] 4 M. & S. 486, 494, 497. 
(2) [1851] 7 H. L C., I, 22. (3) [1876-77] 2, Ir. L. R., 132. 
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And Sri Kishen, another witness for the defendants, a 
priest of the family of Sita Ram, deposed = 

“Sheo Sahai and Sheo Narain descend from Ram Ghulam, Gur 
Sahai descends from Har Prasad; Ram Ghulam, Har Prasad, and 
Shiam Das are sons of Partab Mal.” l 

This evidence precisely accords with the above-mentioned 
pedigrees numbered 1 and 2, proves, in fact, some of the 
most important steps in them and is therefore, the strongest 
corroboration of them. 


Further corroboration of these pedigrees is tò be found 
in the mode in which a certain Mohalla Sarai has been 
enjoyed. The family reputation is that this Sarai was founded 
by Sundar Das (one of the brothers of Partab Mal), who died 
childless. If the pedigrees of 1872 and 1894 be correct then 
half, or an 8-annas share in this Sarai should be found in the 


enjoyment of the descendants of Partab Mal and the remaining 


8-annas share in the enjoyment of the descendants of Shiam 
Das, the only brother of Partab Mal who had descendants. 
That, according to the evidence of Raghunath Prasad and 
Kalka Prasad, is precisely what is found. Two-annas shares 
were enjoyed by Sheo Sahai, Sheo Narain and Gur Sahai 
respectively ; a 2-annas share by Sheo Dyal and Ram Dyal 
(who died childless) jointly, and the remaining 8-annas by 
Sita Ram, Gur Prasad, Ram Narain, Shankar Sahai, and 
other descendants of Shiam Das. The Subordinate Judge 
points out that had Sheo Sahai.and Sheo Narain been des- 
cended, as was contended for by the defendants from Shiam 
Das and not from Partab Mal, the whole 8-annas share of 
Partab Mal must, in the events which have happened, have 
come to Musammat Parbati. Sita Ram, one of the defen- 
dants, gives in detail the distribution of an 8-annas share in 
the Sarai coming into the hands of his branch of the family 
and states that the Sarai is joint propeity. No evidence is 
given tò contradict that of Raghunath Prasad and Kalka 
Prasad as to the persons amongst whom the sHare of Partab 
Mal in the Sarai is distributed. 


It was argued by Mr. Ross, on behalf of the defendants, 
that the fair conclusion to be drawn from the evidence was 
that Maharaj Bahadur was either not born in 1872, or was 
then of such tender years that he could not have drawn up 
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the first pedigree, as deposed to by Kalka Prasad. No 
doubt there is much force in this argument, but, even if it pre- 
vailed, there remains the second pedigree, that of 1892, cor- 
roborated as it has been in the manner pointed out. 


Their Lordships think that it is impossible to put aside all 
this evidence, as was done by the Court of the Judicial Com- 
missioner. They are, therefore, of opinion that the conclusion 
at which the Subordinate Judge arrived is that to which the 
evidence properly admissible, on the whole, most reasonably 
leads, and that the decision of the former tribunal was erro- 
neous and that its decrees should therefore be reversed with 
costs, and this appeal allowed. They will humbly advise His 
Majesty accordingly. The respondents must pay the costs of 
the appeal. 

Messrs. Young, Jackson, Beard & King, solicitors for the 
Appellants. 

Messrs. T. L. Wilson & Co, solicitors for the first and 


second Respondents. 
Appeal allowed. 
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PARSANNI 
Versus 
GHAREEB DAS.* 


Will, construction of —Intention— Inappropriate words—“ Cash ”— 
Mortgage bonds. 

In construing a will what the court is concerned with is to as- 
certain the intention of the testator, and if it finds that he intended 
that all his moveable property should pass to the legatee, it should 
not hesitate to carry out the testators intention even though he 
used an inappropriate word such as “ cash.” 

No absolute technical meaning should be given to such a word 
as “ money.” i 

Cadogan v. Palagi, L. R., 25 Ch. D., 154, and Chheda Lal v. 
Gobind Ran, ante, 519, referred to. 

SECOND APPEAL against the decree of H. Dupernex Esqr., 
District Judge of Saharanpur, reversing a decree of Babu 
Girdhari Lal, Subordinate Judge. 


* S. A. No. 1032 of 1907. 
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Suit for declaration of right. 


Question as to the construction of a will, which ran 
thus :— 


Whereas I have no male or female issue, nor 1s my wife alive now 
and there is very little hope of life, I therefore with my own free will and 
in possession of sound body and mind bequeath the property detailed 
below and all sorts of house-hold goods such as ornaments, cash, utensils 
&c., now existing, which are my exclusive and self-acquired property, with 
all the nghts appurtenant thereto to Musammat Parsanni, wife of my 
deceased son PirbhuLal and to my cousin Gharib Das, minor son of Pan- 
dit Bhan Datt deceased, whom I am maintaining and whom I have got 
married, in this way, that I shall remain in proprietary possession and 
enjoyment of all the moveable and immoveable property during my life- 
time, with all the powers of alienation &c., that after my death, Musammat 
Parsanni and Gharib Das will be the owners and possessors ; that they 
will have all the proprietary powers and powers of transfer &c., by way 
of sale and mortgage &c., in respect of the property bequeathed. 


Therefore I have bequeathed to Musammat Parsanni and Gharib 
Das the house-hold goods and the property owned and possessed by 
me exclusively which I have got now or whatever property I may ac- 
quire in future. And whatever property moveable and immoveable of 
Musammat Parsanni shall remain after her death, Gharib Das will be its 
owner, 


Detail of property bequeathed to Musammat Parsanni, situate a 
Saharanpur, Mohalla Dina Nath, and all cash, ornaments and utensils. 
I. One house facing the south &c. 


2. One entire double storied shop &c. 


Detail of the property bequeathed to Gharb Das, minor, situate at 
Saharanpur, Mohalla Dina Nath, but Musammat Parsanni will continue 
to live in those buildings during her life-time, and Gharib Das shall have 
no power to turn her out. 

The court below dismissed the suit. 


Plaintiff appealed. 
Sundar Lal (with him S. C. Banerji), for the appellant. 


The intention of the testator clearly was to leave every- 
thing to the appellant save some specified house property. 
Money that subsequently to the execution of the will was 
invested in mortgage securities would still be money within 
the meaning of the bequest here. 


Reference was made to 
1. Jarman on Wills, 722. 
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Chheda Lal v. Gobind Ram, [1902], F. A. No. 110 of 1899, decided on 
5th April, 1902, since reported, ante 519. 


M. L. Agarwala, for the respondent. 


Zar nakd means cash, and ‘cash’ has never been inter- 
preted to mean anything but ready money, 


Beales v. Crisford, [1843], 13 Sim., 592. 
He also referred to the Indian Succession Act, section i39. 


Sundar Lal, in reply, submitted that the doctrine of ad- 
emption was limited to cases of specific legacy. Here the 
bequest was of a general character. 


The judgment of the Court was delivered by 


STANLEY, C. J.—In this appeal we have to interpret the 
will of one Salig Ram, who died without issue, his only son 
having predeceased him. The plaintiff appellant is the 
widow of that son and the defendant respondent Ghareeb 
Das is a distant relative of the deceased. In his will the 
testator bequeathed his property ‘detailed below’ and also 
all sorts of house-hold goods, such as ornaments, cash, utensils, 
et cetera, then in his possession to Musammat Parsanni and 
Ghareeb Das, and then the will proceeds to direct that the 
executant, shall remain in proprietary possession and enjoy- 
ment of all the moveable and immoveable property during 
his life, and that after his death, Musammat Parsanni and 
Ghareeb Das will be the owners, and as such entitled to 
possession with powers to deal with the property as absolute 
owners. Then follows this passage “therefore I have 
bequeathed to Parsanni and Ghareeb Das the house-hold 
goods and the property which is at present in my possession 
and which is exclusively mine, and also whatever property 
I may acquire in future” Then follow two other bequests 
with which we are not concerned. There is a schedule attached 
to the document giving details of the property bequeathed 
to Parsanni and Ghareeb Das respectively. In the detail 
of property bequeathed to Musammat Parsanni, we find 
“all cash, ornaments, utensils included and also two houses.” 
In the detail of property bequeathed to Ghareeb Das a house 
situated in Saharanpur is mentioned and some Kotkas ina 
house described as facing the south ; but as regards this 
bequest, there is a provision that Musammat Parsanni should 
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continue to occupy the buildings during her life and that 
Ghareeb Das should have no power to turn her out, The 
testator after the date of the execution of this will, invested 
. some money on the security of mortgage bonds, and it is 
the title to these mortgage bonds which is now in dispute. 
The plaintiff claims to be entitled to them under the bequest 
in the will made to her, whilst the defendant on the other 
hand alleges that there was an intestacy as to them, or that 
at least he is jointly entitled to them. 


Tbe court of first instance held that the plaintiff was 
entitled to succeed and in its judgment gives excellent reasons 
for so holding. 


The learned District Judge, however, upon appeal reversed 
the finding of the court below holding that as regards the 
bonds under the last mentioned bequest in the will, the plain- 
tiff and the defendant became jointly entitled to them. 


Now if there is one thing clear on perusal of this will 
it is that the testator intended to dispose of the entire of his 
property. In holding that there was no intestacy, it is not 
necessary for us to rely upon the well-established rule that 
the court always leans against intestacy. The will so clearly 
shows that the testator meant to dispose of the entire of his 
property, that it is unnecessary to rely on that rule. Not 
merely does he deal with all his property of which he was 
possessed at the date of his will, but as appears at the end 
of the will all property which he might acquire in future. 


Then the only question for determination is whether the 
bonds in question which were obtained as security for the 
money advanced by the testator in his lifetime passed under 
the will to his daughter-in-law. In the earlier part of the 
will he bequeathes his property to the two legatees as 
detailed below, including all sorts of house-hold goods such as 
ornaments cash, utensils e¢ cetera, Then after reserving to 
himself a life estate, he gives not merely that property but all 
future acquired property to the two legatees without the words 
“detailed below.” It appears to us clear that the intention of 
the testator was that the property so disposed of should pass to 
those legatees in the manner detailed in the schedule. 
Turning to the’schedule, it is perfectly obvious that the bonds 
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in question were not intended to pass to Ghareeb Das. Only 
some rooms in a house and a house situated in Saharanpur 
were given to him. Unless therefore the testator died in- 
testate as to the bonds in question they must pass under the 
bequest to his daughter-in-law, The words in which the 
gift to her is made are very general and seem to us to be 
comprehensive enough to include all the property, which is 
described in the body of the will as ornaments, cash, utensils 
et cetera. True it is that the words e¢ cetera do not appear in 
the detail of property but it was we think intended by the 
testator that all moveable and immoveable property of which 
he was or should be possessed should pass under the gift to 
Musammat Parsanni. It was strenuously argued by the 
learned counsel for the respondent that mortgage bonds 
would not pass under the word cash, but we are not disposed 
to accede to that contention. What we are concerned with 
is to ascertain what was the intention of the testator, and if 
we find that he intended that all his moveable property should 
pass to the legatee, we should not hesitate to carry out his in- 
tention even though he used an inappropriate word such as 
‘cash. We are supported in this view by the ruling in 
Cadogan v. Palagi('). In that case a bequest of money of 
which the testator was possessed was held to include all his 
personal estate, including securities, furniture and effects: Kay, 
J., held that in construing a will no absolute technical meaning 
should be given to such a word as “money.” In an unreport- 
ed case of Chheda Lal v. Gobind Ram, decided by a Bench of 
this Court of which one of us was a member, on the 5th of 
April, 1902, namely, F. A. No. 110 of 1899 (#), it was held that 
the word rupta, carried to the legatee all the property (tarka 
and jatdad) of which the testator died possessed. We think 
therefore that the decision of the learned Subordinate Judge 
was correct, and that the lower appellate court was wrong in 
reversing that decision. We allow the appeal, set aside the 
decree of the lower appellate court and restore the decree 
of the court of first instance with costs in all courts, including 
fees in this Court on the higher scale. 
Appeal allowed, 
(1 ) [1883] L. R, 25 Ch D,, 154. 
(2) Since reported 5 A. L. J. R., 519, 
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KEDAR SINGH AND OTHERS CIVIL. 
VErSUS 1908. 
MATABADAL SINGH AND OTHERsS.* —— 
l November, 3. 
Suits Valuation Act (VII of 1887), section 8—Value ofa suit for redemp- man 


tion—Market value—Principal amouni—Appeal from an order of es J. 
ARAMAT 


Subordinate Judge. HUSAIN, J 


The value of the subject matter of the suit in a redemption suit is 
not the market value of the property but the amount of the mortgage 
money. In a suit for redemption where the principal amount of 
mortgage was Rs. 1,000, Ae/d, that the suit was cognisable by a 
Munsif and an appeal lay to the District Judge from an order of the 
Subordinate Judge returning a plaint for presentation to the proper 
Court. Section 8 of the Suits Valuation Act does not affect the 
law laid down in Xudair Singh v. Atma Ram, I. L. R., 5 All, 332, 
and Amanat Begam v. Bhajan Lal, 1. L. R., 8 All, 438. 

FIRST APPEAL from an order of Maulvi Tajjammul Husain, 


Subordinate Judge of Jaunpur. 
Suit for redemption. 


The plajntiffs valued their claim at Rs. 9,000 for the pur- 
poses of jurisdiction but the principal amount being Rs, 1,000, 
they paid court-fee on that amount. The Subordinate Judge 
held that the suit was cognisable by the Munsif and returned 
the plaint for presentation to that court. The plaintiff appeal- 
ed to the District Judge, who set aside the order of the 
Subordinate Judge. To make their position safer they filed 
an appeal from the same order to the High Court. 


W. Wallach, for the respondents, raised a preliminary 
objection to the hearing of the appeal on the ground that the 
valuation being only Rs. 1,000 an appeal lay to the District 
Judge whether the suit was cognisable by the Subordinate 
Judge or the Munsif. He referred to section 589 of the Code 
of Civil Procedure. 

Gokul Prasad, for the appellant, submitted that in cases 
for redemption the valuation for purposes of court-fee and 
jurisdiction was not the same (vide, section 8 of the Suits 
Valuation Act VII of 1887) and as the suit was virtually one 

* F, A. F. O. 34 of 1908. 
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for possession of immoveable property the value of the pro- 

perty determined jurisdiction and an appeal lay to the High 

Court. The old cases in 5 All, 332 and 8AIL, 438 no longer 

have the force of law since the passing of Act VII of 1887. 
The judgment of the Court was delivered by 


AIKMAN, J.—This is an appeal from an order of the learn- 
ed Subordinate Judge of Jaunpur returning a plaint to the 
appellants for presentation in the court of the Munsif. The 
suit was one for redemption of a mortgage, the amount secured 
by the mortgage being Rs. 1,000. In the plaint it is stated 
that the value of the property is Rs. 9,000. The learned 


. counsel for the respondents takes a preliminary objection 


based on section 589 of the Code of Civil Procedure, namely, 
that the appeal does not lie to this Court, but to the Court of 
the District Judge. This preliminary objection really raises 
the issue as to whether the plaintiff’s suit was cognizable 
by the Munsif or by the Subordinate Judge. If the “value” 
of the suit is to be taken to be the amount secured by the 
mortgage then under section 19 (1) of Act No. XII of 1887 
the plaint should have been filed in the Court of the Munsif 
and the action taken by the Subordinate Judge in returning 
itis right. Inthe case of Kudatr Singh v. Atma Ram (*), it was 
held by STUART, C. J., and TYRELL, J., that the value of the 
subject matter of a suit like the present was not the market 
value of the land, but the amount of the mortgage money. 
In the Full Bench case, Amanat Begam v. Bhajan Lal (*#),a 
similar view was taken. The learned vakil for the appellants 
contends that having regard to the provisions of section 8 of 
Act No, VII of 1887, an act which was passed after the rul- 
ings referred to, those rulings are no longer law. That sec- 
tion provides that in suits other than those referred to in the 
Court Fees Act, section 7, paragraph ix, where court fees are 
payable ad valorem under the Court Fees Act, the value as 
determinable for the computation of court fees and the 
value for purposes of jurisdiction shall be the same. One of 
the kinds of suits referred to in paragraph ix of section 7 
is a suit against a mortgagee for the property mortgaged. 
The present suit is one of that nature. But the section of 


(1) [1883] I. L. BR. 5 AlL, 332. 
(2) [1886] I. L. R., 8 All, 438. 
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the Suits Valuation Act relied on by the appellant’s learned 
Vakil does not prescribe what is to be taken as the value of 
a suit for redemption. This being so, we think that the 
section relied on does not affect the rulings to which we have 
referred above. We must therefore sustain the preliminary 
objection. We direct that the memorandum of appeal be 
returned to the appellants for presentation in the proper 
Court. The respondents are entitled to their costs in this 
court including fees on the higher scale. 


X. Preliminary objection allowed. Appeal dismissed, 





ALI AHMED 
VErSUS 


MUHAMMAD OWAIS KHAN.* 


Limitation Act (XV of 1877), Art. 141— Mahomedan widow out of 
possesston-—Sutt within r2 years after her death—Limitation, 


G died leaving a widow B and a brother N. B obtained posses- 
sion in lieu of dower but shortly after lost it and her suit for posses- 
sion was also dismissed. The defendants remained in possession 
for over 12 years. Within 12 years of B’s death but more than 12 
years after her dispossession the heirs of B brought this suit for 
possession. eld, that the suit was barred by limitation. The suit 
would have been in time only 1f B had remained in possession till 
her death, Hashwmat Begam v. Mazhar Husain, I. L. R., 10 All, 
343; and Azam v, Faizuddin, I. L. R., 12 Cal., 594, referred to. 

FIRST APPEAL from an order of W. F. Kirton, District 
Judge of Moracabad, reversing a decree of Babu Kauleshar 


Nath Rai, Munsif of Amroha. 
Suit for possession and mesne profits, 


Ghaziuddin, the owner of the property in suit died in 1885 
leaving his widow Musammat Bashirunnissa and his brother 
Niazuddin him surviving. The plaintiff and the defendants 
respectively represent Bashirunnissa and Niazuddin Khan. 
The plaintiff states that Niazuddin relinquished his right in 
his favour; that the widow remained in possession of the 

*F, A. F. O., 32 of 1908. 
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property in lieu of her dower up to the date of her death jn 
1906, when the defendant took wrongful possession. The 
defendant denied that Ghaziuddin was the owner or that 
his widow was ever in possession, and contended that the 
suit was barred by time. The Munsif dismissed the suit 
holding that the suit was barred by limitation and that Ba- 
shirunnissa had not remained in possession till her death. 
The lower appellate court reversed that decree and remand- 
ed the case under section 562, Code of Civil Procedure, 


Muhammad Ishag (with him Shaji-us-zaman) contended 
that article 141, schedule 1, Limitation Act, did not apply 
where a Mahomedan widow was in possession in lieu of her 
dower for Mahomedan law knew nothing about reversioners. 
He relied upon 

Hashmat Begam Vv. Mazhar Husain, [1888] I. L. R. 10 AIL, 343. 

Asam Bhuyan v. Fatsuddin, [1886] I. L. R. 12 Cal, 594. 


J. Simeon, for the respondents, replied. 
The judgment of the Court was delivered by 


AIKMAN, J.—This appeal arises out of a suit for possession 
of certain immoveable property and mesne profits. The pro- 
perty at one time belonged to Ghaziuddin who died in 1885. 
The plaintiffs are the representatives in interest of Ghazi- 
uddin’s sisters, who were entitled as heirs to a portion of his 
property. When Ghaziuddin died, his widow Musammat 
Bashir-un-nissa got possession of it in lieu of her dower. 
But shortly after Ghaziuddin’s death she somehow lost pos- 
session of the property in suit which was taken possession of 
by the father of the appellant Sayid Ali Ahmad. In 1891 
Bashir-un-nissa brought a suit against the defendant for pos- 
session of the property. That suit was dismissed on the 5th 
of February, 1892. The present suit was filed on the 29th of 
July, 1907. The court of first instance held that the suit was 
barred by the defendant having held adverse possession of the 
property for upwards of 12 years. On appeal the learned 
Additional Judge applying article 141 of the Limitation Act, 
held that the suit was within time and remanded the case to 
the court of first instance under section 562 of the Code of 
Civil Procedure for disposal on the merits. Against this order 
of remand the present appeal has been preferred. In our 
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opinion the appeal must succeed. The widow Musammat CIVIL 
Bashir-un-nissa died in 1906. Had the property remained in 1908. 
her possession in lieu of dower, the plaintiffs’ suit would have hee ties 
been within time. But it appears to us that when she lost ` v. 
the possession, which she had in lieu of dower, there was no- ee 
thing to prevent the plaintiffs or their predecessors in title — 
from at once suing to recover their share of it. As they have AeIE J 


allowed the defendant to remain in possession of it for up- 
wards of 12 years, it appears to us that their suit is barred, 
We agree with the view expressed by the court of first 
instance. The decisions in Hashmat Begam v. Mashar Husain 
(1), and Azam Bhuyan v. Faizuddin Ahmad (°) are also in 
the appellant’s favour. We allow the appeal and setting aside 
the order of the lower appellate court, restore the decree of 
the court of first instance. The appellant will have his costs 
here and in the court below. 


Appeal allowed, 
(1) [1886] I. L. R., ro AIL, 343. (2) [1888] I. L. R, 12 Cal, 594. 





FULL BENCH. — 
SADARUDDIN AHMAD AND OTHERS 1908. 

Versus November, 9. 

CHHAJJU AND oTHERS.* STANLEY, C. J. 


Registration Act (ITI of 1877), section r7 cl, (6)—Variation of terms BANERJI, J. 
of registered deed—E-vidence Act (I of 1872), section 92a—Compromise RICHARDS, J. 
in mutation proceedings— Varying the terms of registered deed-—admis- 
sibility of: 

A mortgage was executed by one mortgagor on condition that the 
property could not be redeemed within 25 years. In the Revenue 
court a co-owner of the mortgagor objected to mutation of names, 
The matter was compromised, the condition being that the objector 
withdrew his objections and the mortgagees, names were entered in 
the revenue registers and it was provided that the mortgage could 
be redeemed in Jej of any year. In a suit for redemption brought 
within 25 years, Ae/d, that the compromise could not be admitted in 
evidence inasmuch as it purported to modify the terms of the regis- 
tered mortgage, and that the terms of a registered deed of mortgage 
could not be varied except by a registered instrument. 


* S. A. No. 1332 of 1907. 
93 
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SECOND APPEAL àgainst the decree of Pandit Soti Raghu- 
bans Lal, Additional Judge of Meerut, reversing a decree of 
Babu Rama Das, Munsif of Muzaffarnagar. 


Suit for rederaption of a mortgage. 
The facts were as follows:— 


One Chhajju, on August 8, 1903, mortgaged 21 bighas 12 
biswas of land in Khata No. 1 to the defendants for a term of 
25 years. The mortgage could be redeemed in any Jeth 
after the expiry of 25 years. The mortgagor refused to re- 
gister the deed which had to be compulsorily registered. An 
application was made by the mortgagees for mutation of 
names. Chhajju, and another person Abdulla, alleging himself 
to be a co-sharer, objected to mutation of names. The matter 
was compromised and an application was putin on the 28th 
July, 1905, by which the objectors withdrew their objections on 
condition that they would be entitled to redeem in any Jeth. 
They brought this suit for redemption. The defence was 
that it was premature. The court of first instance decreed the 
suit. 

The lower appellate court reversed the decree, 

Plaintiff appealed. 

Abdul Raoof, for the appellant, contended that the com- 
promise was binding upon the parties. The objection was 
withdrawn only upon the ground that the mortgage could be 
redeemed within 25 years. The Revenue Court had power to 
go into the question of title and it gave effect to the compro- 
mise. It was not necessary to register a compromise put in 
before a court in a judicial proceeding. 

Nur Ali v. Imaman, [1884] A. W. N., 40. 

Raghubans Mani Singh v. Mahabir Singh, [1905] 28 AL, 78. 

Pranal Anni v. Lakshmi Anni, [1899] 22 Mad., 508, (P. C.) 

J. N. Chaudri (with him Motilal Nehru), for the respond- 
ents, contended that under the terms of the original deed the 
mortgage could not be redeemed before the expiry of 25 
years, The compromise purporting to remove that restriction 
should have been registered. It could not therefore be admit- 
ted in evidence, 

He cited the definition of the term snstrument from 
Wharton’s Law Lexicon. This compromise was an instru- 

ment as it was a petition embodying the terms of an 
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agreement. Its registration was also compulsory under the 
Registration Act. 


Mutation proceedings could not be called judicial proceed- 
ings, A judicial proceeding, he submitted, was one in which 
contested questions of right, title or liability were determined, 


The Revenue Court simply effected mutation of names 
according to the compromise. It had no power to give effect 
to any of the conditions of the compromise affecting right, 
title, interest or liability. In other words, the Revenue Court 
as such could not take any judicial notice of the several terms 
of the compromise. It could only order mutation of names. 

C. A. V. 

STANLEY, C. J.—The facts of this case are these. One 
Chhajju executed a mortgage of certain property in favour of 
Husain Bakhsh and Muttu to secure a principal sum of 
Rs. 1,000, the mortgage being expressed to be made for a 
term of 25 years. In the mortgage there is a provision for 
redemption. This redemption clause provides that on pay- 
ment of the amount due in the month of Jerk after the ex- 
piry of the term of 25 years the mortgage might be redeem- 
ed. The mortgagor refused to register the mortgage and 
thereupon an application was made by the mortgagees for 
compulsory registration and compulsory registration was 
effected. Subsequently the mortgagees applied for mutation 
of names in the mutation department. To this not merely 
Chhajju but another person named Abdulla objected. Ab- 
dulla, it will be noticed, was no party to the mortgage. He 
claimed to be entitled to a share in the mortgaged property 
and hence he objected to mutation of names, so far at least 
as regarded his share. The dispute was compromised, the 
terms of the compromise being that the whole of the property 
should be recorded as subject to the mortgage and that 
the names of the mortgagees should be entered as mortgagees 


in respect of it and the names of Chhajju and Abdulla as. 


mortgagors. It further provided that the mortgagors should 


have power in any Jeth to pay the mortgage-debt and have. 


the mortgage redeemed. The mortgagors sought redemp- 
tion in pursuance of the terms of this compromise within 
the period of 25 years and this was refused and hence the 
suit for redemption out of which this appeal has arisen, 
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The defence to the suit was that it was premature, having’ 
been brought within the term of 25 years. 


The first court gave a decree for redemption but upon 
appeal the lower appellate court reversed the decree of the 
court of first instance on the ground that the terms of the 
compromise in the Revenue Court varied the terms of the 
mortgage and the agreement not having been registered was 
not admissible in evidence and could not be treated as giving 
the mortgagors a power to redeem contrary to the express 
provision of the -mortgage-deed. From that decision the 
present appeal has been preferred and it was laid before a 
Bench of three Judges in view of the decision, in the case 
of Nur Ali v. Imaman ('), the correctness of which the court 
before whom the appeal came was disposed to doubt. 


It appears to me that the decision of the learned Addition- 
al Judge is correct. The compromise entered into in the 
mutation proceedings could not in my opinion have the 
effect of modifying or altering in any way the terms of the 
registered mortgage. The Revenue Court was concerned 
with the entry of names only and had no concern with the 
conditions upon which the objectors withdrew their opposi- 
tion to the granting of the application for mutation. The 
compromise was not in fact submitted to the Revenue Court 
further than as showing the withdrawal of opposition to the 
mutation of names, The language of the order of the court 
shows this. The Revenue Court in view of the withdrawal 
of opposition simply ordered that mutation should have 
effect. The words are “the parties have compromised and 
mutation will take place accordingly.” The case appears to 
me to be unlike that of Nur Ali v. Imaman. It would be 
fraught with danger to the security afforded to titles by the 
Registration Act if a compromise of parties in proceedings 
taken before a revenue officer for mutation of names could 
be regarded as having the effect which is contended for here 
of creating a charge and modifying the provisions of a 
registered document. I would therefore dismiss the appeal. 

BANERJI, J—-I am ofthe same opinion. It is obvious 
from the terms of the mortgage of the 8th of August, 1903, 

(1) [1884] A. W. N., 40. 
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that it S be redeemed before the expiry of 25 years 
from the date of it. Those terms could not be varied except 
by a registered instrument. By the application presented in 
the mutation case the Revenue Court holding mutation pro- 
ceedings was merely informed of an oral contract entered 
into by the parties. The application itself cannot be treated 
as creating a fresh mortgage. Can it be taken into consider- 
ation as evidencing an alteration in the terms of the original 
mortgage? I agree with the learned Chief Justice for the 
reasons stated by him that it cannot be admitted in evidence. 
I think the case of Nur Ali v. Imaman Al’) is distinguishable. 
We were pressed with the decision in Raghubans Mani Singh 
v. Mahabir Singh(?)to which I was a party. That was a case 
to which in our judgment the observations of their Lordships 
of the Privy Council in Pranal Anni v. Lakshint Annt (è?) as 
contained in page 514 of the Report fully applied. In the 
present case the terms of the compromise were not referred 
to or narrated in the order of the Revenue Court and indeed 
for purposes of mutation it was not necessary to refer to the 
terms of the mortgage or the conditions under which redemp- 
tion could take place. This case therefore is not governed 
by the rulings to which I have referred. [also would dis- 
miss the appeal. 


RICHARDS, J.—This was a suit for redemption of a mort- 
gage dated the 8th August, 1903. The mortgage was a 
mortgage with possession and it is quite clear that according 
to the terms of the deed the mortgage could not be redeemed 
until after the expiration of 25 years. It is contended on 
behalf of the plaintiffs that the terms of the mortgage deed 


were subsequently varied by agreement between Chhajju the 


mortgagor and Abdulla on the one side, and the mortgagees 
on the other side whereby it was arranged that Abdulla 
should be bound by the mortgage but that the mortgage 
should be redeemable by payment of the mortgage debt in 
any year in the month of Jeth. 

The defendants objected that such an agreement could only 
be proved by a duly registered document. No such document 
exists but the plaintiffs contend that the petition to and the 

(1) [1884] A. W. N., P. 40. 


(2) [1905] I. L. R., 28 All, 78. (3) [1899] I. L. R., 22 Mad., 508. (P. C.). 
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order of the Revenue Court (referred to by the Chief Justice) 
operate to vary the terms of the mortgage deed and that a 
registered document was not necessary. I quite agree in the 
judgment of the learned Chief Justice and I should not deem it 
necessary to add anything to what he has said save for 
the fact that reliance was placed on the ruling in Raghudans 
Mant Singh v. Mahabir Singh (1) to which I was a party. 
In that case certain lands were claimed on the basis of an 
agreement of compromise in prior litigation whereby the 
title to the lands in question had been expressly admitted. 
The Judge had received and acted on the compromise 
and incorporated it into his decree. My learned colleague 
and I held that the plaintiffs could rely on the decree incor- 
porating the compromise and that a registered instrument 
was not necessary. The facts of the present case are very 
different. They amount to no more than this, namely: that 
the Revenue Court ordered the defendants’ names to be record- 
ed as mortgagees in possession, all opposition to the applica- 
tion being withdrawn. The facts in the present case much more 
nearly approach the facts in the case of Pranal Anniv. Laksh- 
mt Anni(*)in which their Lordships of the Privy Council 
held the unregistered deed of compromise inadmissible. 


In the present case the plaintiffs in effect ask the court 
to hold that the petition to the Revenue Court and its order 
operated to create a fresh mortgage. This would be a very 
serious extension of the ruling of this court in Raghudans 
Mani Singh v, Mahabir Singh. I also would dismiss the 


appeal. 
By THE CourRT.—The order of the Court is that the appeal 
be dismissed but under the circumstances without costs. 


B. C. M. Appeal dismissed, 
(1) [1905] I. L. R, 28 All, 78. (2) [1899] I. L. R., 22 Mad., 508. (P. C.) 


VOL, V. HIGH COURT. 723 


NIAZ AHMAD 
VETSUS f 
MANGU LAL AND OTHERS.* 
Transfer of Property Act (IV of 1882), section 58— Deed of 
indemnity— Property morigaged—LTypothecation. 


Certain persons sold certain property to the plaintiffs. The vendors 
executed a document of indemnity on the same date agreeing that 
if any prior lien or charge should be disclosed they would repay the 
whole money with interest and they hypothecated certain property 
to secure repayment of the purchase money. The vendees were dis- 
possessed. Ina suit to enforce the hypothecation in the document of 
indemnity, Ae/d, that there was clearly an engagement which gave 
rise to a pecuniary liability and that the terms amounted toa 
mortgage within the meaning of section 58 of the Transfer of Property 
Act. Kishan Lal v. Ganga Ram, 1. L. R., 13 All, 28, referred to. 

SECOND APPEAL against the decree of Babu Nihal Chandra, 
Subordinate Judge, confirming a decree of Babu Bans Gopal, 
Munsif of Bijnor. 

Suit for sale. 

The material facts appear from the judgment. 

Surendra Nath Sen, for the appellant. 

_ Girdhari Lal Agarwala, for the respondents. 


The judgment of the Court was delivered by 


RICHARDS, J.—The facts which have given rise to this 
appeal, are very simple. On the 4th of February, 1885, the 
predecessor in title of the plaintiff ourchased from certain 
persons a certain grove. A second document bearing the 
same date, was executed by the vendors agreeing that if any 
prior lien or charge should be discovered on the property 
sold, the vendors would repay the whole amount of the pur- 
chase money with interest at the rate of 2 per cent per mensem 
from the date of the sale and it was further agreed that the 
vendors hypothecated certain specific property, which is 
specifically mentioned in the document to secure the repay- 
ment of the purchase money and interest in the event 


* 5. A. No, 480 of 1907. 
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CIVIL. mentioned, The words used are “Makful” and Mustaghasag.” 
1908, The plaintiff was dispossessed in consequence of a claim made 


against the property on foot of a prior mortgage. The defend- 
Y, ant No. 1 inthe events which have happened is in possession 
Mancu Lal. as purchaser not only of the grove sold in 1885 but also of i 
Richards, J. the other property, which the plaintiff contends was hypothe- 
cated to him to secure repayment of the purchase money. 
The present suit has been instituted to enforce what the plain- 
tiff contends amounts to a mortgage, namely, the document of 
indemnity executed on the 4th of February, 1885. The court 
of first instance held that the plaintiff failed to preve the deed 
and also that the document did not amount to a mortgage. 
The lower appellate court found that the deed was duly proved 
by the plaintiff, but that the document itself did not amount 
toa mortgage. The learned Subordinate Judge says that 
the document was not a mortgage within the meaning of 
section 58 (a) of the Transfer of Property Act, because it 
was not a transfer of an interest in specific immoveable 
property for the purpose of securing payment of money ad- 
vanced or to be advanced by way of loan, on existing or future 
debt, or performance of an engagement which may give rise 
to a pecuniary liability. We do not think that the reasoning 
of the learned Judge is correct. By the agreement of the 
4th of February, 1885, the vendors agreed that in certain 
events (which have happened) they would repay to the ven- 
dees the purchase money with interest. There was clearly 
an engagement which gave rise to a pecuniary liability. We 
have already mentioned that the property was specifically 
mentioned. ïn our judgment the words used to create the 
alleged mortgage were quite sufficient to do so. On this 
point we may perhaps refer to the case of Kishen Lal v, 
Ganga Ram (1) where a bench of this Court held very an- 
alogous words to be sufficient to create a mortgage. The whole 
intention of the document of the 4th of February, 1885, is 
abundantly clear and it is very difficult to see how the docu- 
ment does not at least amount to a charge within the meaning 
of section 100 of the Transfer of Property Act even if it falls 
short of coming within the definition of a mortgage under sec- 
tion 58. All the provisions of the Act as to a mortgagee 


(1) [1890] I. L. R., 13 AlL, 28. 
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instituting a suit for sale of the mortgaged property are made 
applicable to a person having a charge. The suit has been dis- 
missed by both the courts on a preliminary point. We allow 
the appeal, set aside the decrees of both the courts below and 
remand the suit under the. provisions of section 562, Civil 
Procedure Code, to the court of first instance through the 
lower appellate court with directions to re-acmit the suit on 
its original number in the register and dispose it of according 
to law. Costs will abide the event, but the appellant in the 
event of his succeeding will be entitled to costs in this Court 
including fees on the higher scale. 

A Appeal allowed, Cause remanded, 





TIRBENI SAHAI AND OTHERS 
VETSHS 
JAGANNATH.* 
Partttion—/Jurisdiction of Civil and Revenne courts—Act XTX of 1873, 


sections £32, 241— United Provinces Land Revenue Act (LIT of 
igor, Local), section 233 (A). 
Where the whole of a village was under partition in the Revenue 
court and that court directed that the village should be divided into 
26 mahals, one of which, the mahal of the non-applicants, for partition 
should consist of 12 patitis, but rightly or wrongly land which should 
have formed part of the mahal of the non-applicants was allotted to 
one of the other mahals, Aeéd, that this was a question relating to the 
partition or union of mahals, and the remedy of the party aggrieved 
was an appeal against the order confirming the partition and not a 
suit in the Civil Court. 
Kishen Prasad v. Kadher Mal, 20 A. W. N., 11, distinguished. 
SECOND APPEAL against the decree of B. J. Dalal Esq., 
Officiating District Judge of Mainpuri, reversing a decree of 
Babu Sushil Chandra Banerji, Munsif. 
Suit for declaration of title or for proprietary possession. 
The plaintiff came into court on the allegations that he 
and one Ganeshi Rai, father of defendants 1 and 2, were among 
the co-sharers in a patti of a village; that on February 17, 
1881, under a partition effected between the co- sharers, their 
property being divided, guras were formed one of which 
being allotted to the plaintift and another to-Ganeshi Rai ; that 
a grove. also was shown.in equal shares in the guras of the 
parties.who had ever since been in, possession of the said grove 
according to their respective shares ; that at the attestation 
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of the khatauni parchas during recent settlement proceed- 
ings the plaintiff came to know that the grove in question 
had been wrongly recorded in the makal of the defendants 
in a partition held in 1893, and as he had not applied 
for such partition and as his gura was not aftected by such 
partition, he took objections to the entry before the Settle- 
meat Court, which were disallowed on November 29, t904. 

The plaintiff therefore prayed for a declaration that he 
was the owner in possession of the grove which had been 
wrongly recorded in its entirety in the defendants’ makal, 
and in the alternative, if he were found not to be in posses- 
sion, for a decree for proprietary posession over one half of 
the grove. The defendants pleaded that in 1881, under an 
imperfect partition only paztézs were formed ; that in 1893, when 
a perfect partition took place different maha/s were formed, 
and the entire grove in dispute fell into the defendants’ share; 
that the plaintiff being a party to that partition did not take 
objections to the entry in respect of the grove and was there- 
fore barred by the rule of res judicata and that the defendants 
being in exclusive possession of the grove since 1893, the 
suit was also barred by section 42, Specific Relief Act. 

The Court of first instance found that there was no 
evidence that the plaintiff did not have any knowledge of the 
perfect partition in 1893 nor was there any evidence that the 
plaintiff had any possession of the grove since that time; that 
the Revenue Court having ordered the disposition of the 
grove in dispute by partition in 1893, under clause # to 
section 241 of Act XIX of 1873, and under clause & to sec- 
tion 233 of Act III of 1901, the Civil Court was not competent 
to entertain the suit which was also barred by the rule of 
res judicata. The Munsif dismissed the suit. On appeal the 
District Judge found that the plaintiffs patti including half 
of the grove was specially exempted from partition in 1893; 
that the entry in respect of the entire grove was due apparent- 
ly to the Amin’s mistake ; that the suit having been brought 
within 12 years of 1893, the question of possession ‘was im- 
material; and that the question of allocation of half of the 
grove not being before the Revenue Court, it acted without 
jurisdiction in allocating the grove to the share of the defend- 
ants, He allowed the appeal, . _ 
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Defendants preferred a second appeal. 
Siral Prasad Ghosh, for the appellants. 
S. C. Chaudhri (for S. C. Banerji), for the respondent. 


The following judgment was delivered by 


BANERJI, J.—The facts of this case are these :—The village 
Alipur was by an imperfect partition made in 1881 divided 
into 32 pattis. On the sth of August, 1892, Hira Lal a co- 
sharer in the village applied to the Revenue Court for perfect 
partition and prayed that certain pattis which belonged to him 
Should be formed into a separate mahal. The defendants 
Tirbeni Sahai, Gomti Sahai and Musammat Suraj Kuar, who 
were named opposite parties to the application of Hira Lal, 
made an application on the 15th of December, 1892, in which 
they asked that their pattis also should be formed into a sepa- 
rate mahal. On the 18th of August, 1893, a partition procee- 
ding was drawn up to the effect that 20 pattis should be formed 
into different mahals, and 12 pattis, one of which was patti No. 
32, should form a separate mahal to be called the mahal of the 
non-applicanis for partition. Accordingly a partition was 
effected which has been confirmed by the Collector. By this 
partition the village was divided into 26 mahals, the 26th mahal 
being that of the non-applicants for partition. The pattis of 
Tirbeni Sahai and others were included in Mahal Hira Lal. 
In patti No. 32 which is the patti of the plaintiff, and which 
was included in the 26th mahal, the mahal of the non-applicants 
for partition, there is a grove No. 623. This grove was allot- 
ted to the mahal in which the defendants are co-sharers. The 
plaintiff states that he has a half share in the grove, that the 
defendants have.no right to that half share, and that the 
inclusion of the whole of the grove in the defendants’ share 
was improper. The plaintiff accordingly brought the pre- 
sent suit fora declaration of his right to a half share of the 
grove No. 623 and inthe alternative for possession of that 
share. The court of the first instance dismissed the suit as bar- 
red by the provisions of section 233, clause (£) of the Land Re- 
venue Act No, III of igor. The lower appellate court has set 
aside the decree of that court and has decreed the plaintiff’s 
claim. That court was of opinion that as under the partition 
proceeding patti No. 32 was excluded from partition, the 
revenue authorities had no jurisdiction to include the grove 
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in suit, which appertained to that patti, in the mahal of the 
defendants. The learned Judge relies upon the decision of 
this court in Kishen Prasad v. Kadher Mal(*), That cage is 
clearly distinguishable from the present. What happened in 
that case was that under a previous partition of the land of 
the village four mahals had been formed, one of which was 
called Patti Shamilat. Subsequently a partition of Patti 
Shamtlat alone took place and certain land which apper- 
tained.to one of the other three mahals was partitioned. It 
was held that this partition did not preclude the Civil Court 
from determining the plaintiff’s right to a plot of fand which 
was not the subject of the partition of the mahal Shamtlat. 
In the present case the whole of the village was under par- 
tition. The Revenue authorities directed that the village 
should be divided into 26 mahals one of which the mahal of 
the non-applicants for partition, was to consist of 12 pattis. 
If land which appertained to one of these 12 pattis was 
allotted to another of the mahals under the partition, that 
was a matter relating to partition and ought to have formed 
the subject of an appeal under section 132 of Act No. XIX 
of 1873 which was the Act under which the partition in 
question was effected. Rightly or wrongly the revenue 
authorities allotted to the defendants’ mahal what the 
plaintiff says ought to have been allotted to his mahal, 
namely, the mahal of the non-applicants for partition. 
This was clearly a question relating to the partition or 
union of mahals within the meaning of clause ($), section 233 
of Act No. III of 1901, and was therefore not cognizable by 
a Civil Court. The plaintiff mistook his remedy and instead 
of appealing against the order confirming the partition he’ 
brought the present suit in a Civil Court. Such a suit falls 
within the prohibition of section 233 (#) and is not maintain- 
able. The court of first instance was in my judgment right. 
I accordingly allow the appeal, set aside the decree of the 
court below and restore that of the court of first instance 


with costs in all courts. l 
ee Appeal decreed, 


[A Letters Patent Appeal (No. 82 of 1907) against the” 
above judgment was dismissed by STANLEY, C. J, and 
BURKITT, J., on March 6, 1908—Ed.]. - 

(1) [1899] 20 A. W. N. I 
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RAGHUBIR SARAN AND OTHERS 
VEFSUS 
HET RAM AND ANOTHER* — 
Code of Civil Procedure (Act XIV of 1852) Section 13, Explanation IT, 
— Suit by auction-purchaser— Second relief for sale upon niorigage. 


A property was mortgaged first to B, then to H. Both the mort- 
gagees brought suits for sale without joining the other mortgagee and 
obtained decrees and sold and purchased the mortgaged property. 
H executed his decree first and obtained possession. B applied for 
mutation of names and was resisted by H. He brought a suit for 
possession as auction-purchaser, The suit was dismissed. He then 
brought the present suit, as mortgagee, for sale, making all the persons 
interested, including H, parties to the suit. Ae/d that the suit was 
not barred by the rule of res judicata inasmuch as B in the suit for 
possession, as auction-purchaser, was not litigating under the same 
title as he was inthe present suit. edd further that the relief for 
sale could not have been joined in the suit for possession by the 
auction-purchaser. 

APPEAL against the decree of Pandit Kunwar Bahadur, 


officiating Subordinate Judge of Shahjahanpur. 
Suit for sale on a mortgage. 
The material facts appear from the judgment. 
The Court below dismissed the suit. 
Plaintiff appealed. 


Sarat Chandra Chaudhri (for J. N. Chaudrt) and Sun- 
dar Lal, for the appellants. 


Abdul Majid (with him Mott Lal Nehru), for the re- 
spondents. . 
The judgment of the Court was delivered by 
RICHARDS, J.—The question involved in this appeal is 
very clear. The suit is brought on foot of a mortgage, dated 
the 15th of January, 1885, executed by one Rao Bhup Singh, 
in favour of the father of the plaintiffs, namely, Badri Per- 
shad. A second mortgage was executed on the 21st of July, 
1885, in favour of the defendants, Het Ram and Budh Sen. 
Badri Pershad sued on foot of his mortgage but he only 
* F. A. No. 169 of 1906. l l 
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made party to the suit his own mortgagor. It is quite clear 
therefore that the defendants were not bound by the decree. 
The defendants also sued on foot of their mortgage and got 
a decree but they omitted to make Badri Pershad a party to 
their suit. Both parties executed their decrees and both 
parties themselves purchased the property. The defendants 
having executed their decree before Badri Pershad managed 
to get into possession. Badri Pershad then sought to’ get 
mutation of names by virtue of his auction-purchase. The 
defendants objected. Thereupon sometime in the year 1896, 
Badri Pershad brought a suit claiming possessio. It is im- 
portant to remember what was the exact nature of this suit 
by Badri Pershad. His title was entirely based upon his 
character as auction-purchaser under the decree, which he 
had obtained against his own mortgagors. The defendants 
pleaded amongst other things that they were not bound by 
the decree inasmuch as Badri Pershad had neglected to 
make them parties to the suit, which he had instituted on 


‘foot of his mortgage, dated the 15th of January, 1885. It is 


quite clear -that this plea was fatal to Badri Pershad’s claim 
as auction-purchaser and so the court decided and dismissed 
his suit on the 4th of June, 1896. The plaintiffs then institut- 
ed the present suit, which is for the sale of the mortgaged 
property against the defendants, whose names were omitted 
from the array of parties in the first suit, brought by Badri 
Pershad on foot of his mortgage. The court below has de- 
cided that Badri Pershad, who is now represented by the 
plaintiffs in the suit, was bound when he instituted his suit.in 
1896 to claim not only possession as auction-purchaser but 
also in the alternative for a decree for sale according to the 
provisions of the Transfer of Property Act and that inas- 
much as he, did not join these two claims the present suit is 
barred by the provisions of section 13, explanation II, of the 
Code of Civil Procedure. This is the only question which 
has been argued before us in the present appeal. Section 13. 
of the Code of ‘Civil Procedure provides “ no court shall-try 
any suit or issue in which the matter directly and substan- 
tially in issue has been directly and substantially in issue in 
a former suit between the same partiés or between parties 
under whom they or -any-of thern’claim litigating under the 
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same title, in a court of jurisdiction competent to try such 
subsequent suit or the suit in which such issue has been sub- 
sequently raised, and has been heard and finally decided by 
such court.” 


Explanation II says: “any matter which might and 
ought to have been made ground of defence or attack in such 
former suit shall he deemed to have been a matter directly 
and substantially in issue in.such suit.” 


It seems to us that when Badri Pershad brought his suit 
against the defendants claiming as auction-purchaser he was 
not litigating under the same title as he is litigating in the 
present suit. If Badri Pershad in the suit of 1896 had state.! 
that the defendants had been omitted from the array of the 
defendants in his suit which he had instituted on foot of his 
mortgage, it would have been quite destructive of his claim as 
auction-purchaser. It would not have been a “ground of 
attack.” The relief in one case was aetual possession of the 
land. The relief in the other casé is merely a decree nist for 
the sale of the mortgaged property in which case the defend- 
ants will have a right to redeem the property, if they think 
fit so to do. We do not think that the claim in the present 
suit ought to have been joined with the claim for possession 
brought by Badri Pershad in the year 1896 and that the rule 
of res judicata does not apply. It has been conceded on 
behalf of the defendants that the mere ‘fact that Badri Per- 
shad omitted to make the defendants parties to the mortgage 
suit does not debar the plaintiffs from bringing the present 
suit and they rest their case upon the fact that the relief 
claimed in the present suit was not included in the suit 
which was instituted in the year 1896 by Badri Pershad. 


We allow the appeal, set aside the decree of the court 
below and remand the case under the provisions of section 
562 of the Code of Civil Procedure for disposal according to 
law. The appellants will have their costs in this court in- 
cluding fees on the higher scale. Other costs will abide the 
event. ` 


Appeal allowed. 
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PIARE LAL 
VErSUS 
LALA NAND RAM AND OTHERS.* 
Code of Civil Procedure (Act XIV of 1882) section r3—Res judicata— 
Relief—Sale of property—money decree passed—Second suit for sale 


—barred. 

A suit for sale upon a mortgage was compromised. Under the 
terms of the compromise a simple money decree was passed in 
favour of the mortgagee. The decree was not satisfied and the 
decree-holder brought a suit for sale of the same property upon the 
same mortgage. eld that the suit was barred by the rule of res 
judicata inasmuch as the relief for sale not having been granted in the 
-first suit must be considered to have been refused. SArhu v. Chandra 
_Mohun, I. L. R., 33 Cal, 849; Bhola Nath v. Muhammad Sadiq, 


`I. L R., 26 AIL, 223 referred to. 

SECOND APPEAL against the decree of J. H. Cuming 
Esq, Additional Judge of Aligarh, reversing a decree of 
Maulvi Muhammad Shafi, Subordinate Judge. 

Suit for sale on a mortgage. 

Material facts appear from the judgment. 

The Court below dismissed the suit. 


Plaintiff appealed. 

B.E. O'Conor, for the appellant. 

Durga Charan Banerji (with him M. L, Agarwala) for 
the respondents. 

The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit for sale 
of mortgaged property. It was dismissed under the follow- 
ing circumstances as barred by section: 13 of the Code of 
Civil Procedure. It appears that in the year 1880, the pre- 
decessors in title of some.of the defendants and the other 
defendants executed a mortgage in favour of the predecessors 
of the plaintiff. A suit was thus brought upon this mort- 
gage on the 2Ist of September, 1882, in which a sale | 
of the mortgaged property was claimed. The suit was 
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compromised on the terms that a simple money decree only CIVIL. 
should be passed in favour of the plaintiff and such a decree 1908. 
was passed on the 27th of November, 1882. The events — 
which happened subsequent to the date of this compromise SNE me 
NAND RAM. 


it is unnecessary for the purposes of decision of this appeal to 
detail. Suffice it to say that the amount due to the plaintiff Stanley, € J. 
on foot of the compromise was not satisfìed or at least fully 
satisfied. Thereupon the suit out of which this appeal has 
arisen was instituted for sale of the mortgaged property. 
The first court decreed the claim but upon appeal the lower 
appellate court dismissed it, on the ground that it was barred 
by section 13 (explanation 3) of the Code of Civil Procedure. 
In that explanation it is laid down that any relief claimed 
in a plaint which is not expressly granted by the decree shall 
for the purposes of this section be deemed to have been 
refused. In view of this section the claim of the plaintiff 
in the first suit for sale of the mortgaged property must be 
deemed to have been refused ; and therefore his right as mort- 
gagee to have a sale of the mortgaged property became bar- 
red as a matter of res judicata. In view of this section it is im- 
possible to hold that a fresh suit for sale can be maintained 
and therefore we think that the lower appellate court rightly 
dismissed the plaintiffs suit. This view is supported by the 
decision of the Calcutta High Court in the case of SArhu 
Bera v. Chandra Mohun Jana (*), the facts of which are 
admittedly on all fours with the facts of the present case. 
That decision is in po way in conflict with the decision of 
Benches of this Court in the case of Bhola Nath v. Mukhamad 
Sadiq (2) and Madho Prasad v. Basj Nath (8). In both of 
these cases it will be found that in the suit originally institu- 
ted by the plaintiffs no claim was put forward for sale of 
the mortgaged property; the plaintiffs contented themselves 
with applying for simple money decrees. Section 13, there- 
fore, had no application. We therefore dismiss the appeal 
with costs including fees in this Court on the higher scale. 
Appeal dismissed. 


(1) [1906] I. L. R., 33 Cal., 849. (2) [1903] I. L. R., 26 All, 223. 
(3) [1905] 25 A. W. N., 152. 
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SAGAR MAL 
VErSUS 
MAKHAN LAL AND OTHERS.* 
Agra Tenancy Act (TI of roor), Local, section 4 (5), section 32 (2) Chapter 
LL1—Patr tition of rent-free holding—Suit maintainable. 


Section 32 (2) does not apply to a rent-free grantee but falls with- 
in Chapter III which deals with division, devolution and transfer of 
tenancies. A tenant does not include a rent-free grantee. A suit for 
partition of a rent-free holding is maintainable in the Civil Court. 
Abdul Karim v. Ramsan, A. W. N., 1908, p 197, approved. 


APPEAL from the decree of Munshi Ahmed Ali, Additional 
Judge of Meerut, confirming the decree.of B. Hari Mohan 
Banerji, first Additional Munsif of Meerut. 


Suit for partition of a rent-free holding. 


The defence was that such a suit was not maintainable. 
The court below decreed the suit. 


Defendant appealed. 


Mohan Lal Sandal, for the appellant, submitted that no 
suit lay for partition of the rent-free holding. 


He referred to last para. of section 32 and clauses 8 and 
9 of section 4 of the Agra Tenancy Act. Tenancy wis no- 
where defined in the Act but tenant and land-holder were 
correlative terms and were defined together. A rent-free 
grantee was not a tenant in the strict sense of the term. 
The section however should be interpreted as it stood. The 
law laid down in Abdul Karim v. Ramaan, [1908] A. W. N, 
197, was open to doubt. 

M. L. Agarwala, was not called upon to reply. 

The judgment of the Court was delivered by 

STANLEY, C. J.—This appeal arises in a suit for partition of 
a rent-free holding. Both the Courts below have granted the 
plaintiffs a decree. This appeal has been preferred by one of 
the defendants Sagar Mal and the-only ground of appeal 
pressed before us is that in the case of a rent-free grant, as of 


* S. A. 1284 of 1907. 


ae 


A, 


VOL. V.] HIGH COURT. 735 


any other tenancy coming under the Agra Tenancy Act, a 
civil or a revenue court is prohibited by section 32, clause (2), 
of the Act from entertaining a suit for partition. We are of 
opinion that this section does not apply toa rent-free grantee, 
The section in question falls within chapter III which deals 
with the “devolution, transfer and division of tenancies.” A 
tenant is defined in section 4, clause (5), an! does not include 
a rent-free grantee. A rent-free grantee, as also a mortgagee 
of proprietary rights, is by that definition expressly excluded. 
Consequently a rent-free grant does not appear to us to bea 
“holding” within the meaning of section 32. The word 
“holding” in that section means, we think, holding ofa 
tenant as defined by the Act. We may point out that the 
heading of section 32 is division of “tenancies,” f.e. the 
division of the holdings of tenants as defined in section 4. 
We may also point out that chapter X of the Act deals with 
the resumption of rent-free grants. A separate chapter in the 
Act is devoted to these grants, This view was expressed by 
our brother Richards in the case of Abdul Karim v. Ramsan 
(1), Our learned brother, after referring at length to some of 
the sections of the Agra Tenancy Act held that a’suit for par- 
tition of land alleged to be rent-free is not excluded from the 
jurisdiction of a Civil Court either by section 233 ($) of the 


. Land Revenue Act or by section 32 of the Agra Tenancy Act. 


We therefore agree in the view expressed by both the Courts 
below and dismiss the appeal with costs which will in this 
Court include fees on the higher scale. 
M. L, S. Appeal dismissed. 
(1)  [1908]28 A. W. N., i97. 
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JAI LAL SINGH AND OTHERS 
VEFSHS 
HARI SINGH AND ANOTHER.* 
Probate and Administration Act (V of 1881), section 33-—Minors—Right 
Lo be appoinied administrators. 

Section 33 ofthe Probateand Administration Act does not warrant 
Letters of Administration being granted to minors under the 
guardianship of any one. Only in cases where migors are solely 
entitled to the estate according to the rules for distribution of the 
intestate’s estate can Letters of Administration be granted to per- 
sons to whom the minors’ estate has been committed by competent 
authority. . 

FIRST APPEAL FROM AN ORDER of the District Judge of 
Agra. 

Application for Letters of Administration. 

The material facts appear from the judgment. 

The Court below granted the application. 

The opposite party appealed. 

Sir Walter Colvin (with him Benode Behari), for the appel- 
lants. 


Satish Chandra Banerji, for the respondents. 
The judgment of their Lordships was delivered by 


AIKMAN, J.—This is an appeal under section 86 of Act No. 
V of 1881 from an order of the learned District Judge of Agra. 
granting letters of administration. The application was pre- 
sented by one Hira Lal and it asked that letters of adminis- 
tration to the estate of one Harbhajan, deceased, should be 
granted to him for the use and benefit of his minor sons, Hari 
Singh and Tulshi Ram. The application was opposed by 
Chunni Lal and Jai Lal, who are half-brothers of Hira Lal. 
They raised a plea on the basis of section 13 of the Act which 
prohibits letters being granted to any person who is a minor, 
The learned Judge overruled this objection relying on sec- 
tion 33 of the Act and he has granted letters of administra- 
tion to the minors under the guardianship of their father, 
Hira Lal. In the formal order as drawn up in the Court 
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below letters have by some mistake been granted in respect of 
the property, not of Harbhajan, but of Hira Lal’s father, Gulab 
Singh. In our opinion the order of the learned District Judge 
cannot be supported. Section 33 does not warrant letters of 
administration being granted to minors under the guardian- 
ship of any one, but in certain cases it allows letters of adminis- 
tration to be granted to persons to whom the care of the minor’s 
estate has been committed by a competent authority, or if 
there be no such person, to such other person as the Court 
thinks fit to appoint. In that case letters of administration are 
granted for the use and benefit of the minor until he attains 
majority. But to render that section applicable the minor must 
be “solely entitled to the estate of the intestate according to 
the rule for the distribution of the intestate’s estates applicable 
in the case of the deceased.” In this case it is quite clear that 
the minors were not solely entitled to the estate according to 
the rule for distribution. Whether or not the objectors are 
entitled to a share in it, and as to this we pronounce no 
opinion, there can be no doubt that the minor's father was 
entitled to a share and he could have applied for letters of 
administration for himself. Why he did not do so, and 
why he chose to apply for letters of administration on behalf 
of his minor sons, there is nothing to show, and no expla- 
nation has been given to us. In our opinion the order 
of the learned Judge as passed cannot be maintained. We 
so far allow the appeal as to set aside the order appealed 
against and we dismiss the application as brought. It will 
be open to Hira Lal, or to any one else who considers him- 
self entitled to letters of administration, to present an ap- 
plication for the grant of such letters of administration. 
Under the circumstances of the case we make no order as 


to costs. 
Order set astde 
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CIVIL. AYUB ALI KHAN 
1908. VEFSHUS 
nae MASHUQ ALI KHAN.* 
mean nae Agra Tenancy Act (TI of gor, Local) sections 22, 372—Occupancy rights 
AIKMAN, J. acquired by widow before the passing of Act--Devolution on brother 
KARAMAT —furisdiction—Civil and Revenue Courts. 
HUSAIN, J. 


Defendant’s appeal. 


Y and M, two Mahomedan brothers, jointly held an occupancy 
holding. M died before the passing of the new Tenancy Act leaving 
a widow. His share in the holding was recorded in the widow's 
name. The widow of M died leaving a brother. The Revenue 
Courts entered the name of Y’s son in place of M’s widow. The 
widows brother brought this suit for joint possession. Held that 
the suit was not obnoxious to the bar of section 32 (2), Tenancy 
Act, as it was not a suit for actual division of the occupancy holding. 
Held further that M having died before the passing of the Tenancy 
Act his widow inherited his property absolutely and had absolute 
right to be considered an occupancy tenant and that after her death, 
which took place after the passing of the Act, her brother was 
entitled to succeed as provided in section 22 (c) J/hram-ud-din v. 
Arshad Ali, Sel. Dec. Board of Rev., No. 2 of 1905, approved. 
First APPEAL from the order of Babu Khetter Mohan 
Ghose, Additional Judge of Aligarh, reversing a decree of 
Maulvi Mubarak Husain, Munsif of Bulandshahar. 


Suit for a declaration of right. 


One Jawahir Khan, an occupancy tenant, had two sons, 
Yaqub Ali Khan and Muzaffar Khan. Muzaffar Khan 
having died before Act II of 1901 came into force, the name 
of his widow, Musammat Rasul-un-nisa was entered jointly 
with that of Yaqub Ali Khan as occupancy tenants of 
the holding, On Rasul-un-nisa’s death in 1902, her brother, 
Mashuq Ali Khan, applied in the Court of Revenue that 
his name should be recorded in the revenue papers as 
successor to Rasul-un-nisa. This application was opposed 
by Ayub Ali Khan, son of Yaqub Ali Khan, since deceased, 
with the result that the Revenue Court ordered the entry 
of Ayub’s name. Thereupon, Mashuq Ali sued in the 
Civil Court for a declaration that he was entitled to a 


* F. A. F. O. No, 44 of 1908. 


VOL. V.) HIGH COURT. 739 


moiety of the holding as heir to his sister, Rasul-un-nisa, 
and for joint possession with the defendant, Ayub Ali. 
He also claimed damages. The defendant contended 
that having regard to section 32 of the Tenancy Act, the 
suit was not maintainable; and this plea found favour 
with the court of first instance which dismissed the suit. 
On appeal, the lower appellate court reversed the decision 
of the first court, and remanded the case under section 562 
of the Code of Civil Procedure. 


The defendant appealed. 

Surendra Nath Sen, for the appellant, submitted that the 
Court was not competent to declare or specify the extent 
of the share in the joint holding; that the definement of 
the share was equivalent to a partition of the property, and 
that the plaintiffs suit was obnoxious to the provisions of sec- 
tion 32 of the Tenancy Act. He relied on 

Achhey Lal v. Janki Prasad, [1906] I. L. R., 29 All, 66. 
He next submitted that the plaintiff was no heir to his 
sister, Rasul-un-nisa, under section 22 of the Tenancy Act; that 
Rasul-un-nisa did not acquire the occupancy rights by 
cultivating the holding for twelve years but that her name 
was recorded as the widow of Muzaffar Khan; that under 
the Tenancy Act the widow had but a qualified estate, 
which was defeasible on her re-marriage, and that on her 
death, the succession opened out to her husband’s heirs 
and not to her heirs; that the list of heirs enumerated in 


section 22 of the Act was a complete and exhaustive list and. 


could not be supplemented by the table of heirs under 


the Mahomedan law; that the aforesaid section ought to be - 


construed in its plain and grammatical sense and that if 
words importing the masculine gendar were so construed as to 
include the feminine gender, the result would be that on the 
death of a female tenant without leaving any male issue, 
the estate would descend to her husband to the extent of his 
life-interest and no more, although under no legal system 
the husband was known.to inherit only a life estate in his 
wife’s property, which he would lose on re-marrying. 


Muhammad Ishaq, for the respondent, was not called on to 
reply. 
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The Judgment of the Court was delivered by 


" AIKMAN, J.—An occupancy holding was held jointly by 
two’ brothers Yaqub Ali Khan and Muzaffar Ali Khan. On 
the death of Muzaffar Ali Khan which took place before the 
present Tenancy Act came into operation, the name of his 
widow Musammat Rastlunnisa was recorded in his stead 
as the joint occupancy tenant of the land. She died in 1902 
after the new Tenancy Act came into force, Upon her death 
her step-brother, Mashugq Ali Khan, plaintiff-respondent, 
endeavoured to get his name entered in the revertue records 
in her stead. The revenue authorities however entered the 
whole holding in the name of Ayub Ali Khan, the son of Ya- 
qub Ali Khan. Thereupon the plaintiff Mashuq Ali Khan 
brought a suit in the civik court for declaration of his right 
fo a moiety of the holding for joint possession thereof and 
also for damages. The Court of first instance threw out 
the suit as not cognizable by a Civil Court. On appeal the 
learned Additional Judge held that it was cognizable by the 
Civil Court, and remanded the case for disposal on the merits. 
Against that order of remand the present appeal has been 
preferred. Two pleas have been urged before us. One is that 
the suit is obnoxious to the provisions of section 32 (2), Tenan- 
cy Act, which prohibits any suit for the division of a holding 
or distribution of the rent thereof being entertanied by any 
Civil or Revenue Court. In our opinion this plea cannot prevail, 
If having got his declaration the plaintiff attempted to sue 
for actual division of the holding or distribution of the rent, 
he might be met by this section. Wedo not think that this 


- section prohibits a suit like the present. 


It was next urged that having regard to the provisions of 
section 22 of the Act, which provides for succession to tenancies, 
the plaintiff does not possess the right which he sets up. The 
decision of this plea is more difficult. After giving the point 
our best consideration, we are of opinion that under the cir- 
cymstances of the case, plaintiff has the right of succession 
under section, 22 of the Act. The plaintiff's sister succeeded 


under the former Act, No. XII of 1881. Under section 9 of 


that Act the occupancy right devolved to her “as if it were land.” 
She being Mahomedan widow acquired, in our opinion, an abso- 
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lute right to be considered an occupancy tenant. " Succession 
to her occupancy right is governed by section 22 of the new 
Act: It is true that that section is worded as if males alone 
can be ex-proprietary, occupancy or non-occupancy tenants. 
But we can find nothing in the other provisions of the Act 
which would prevent a woman acquiring such rights. There 
is nothing to prevent a woman being a tenant of agricultural 
land and if she held it continuously for 12 years she would ac- 
quire a right of occupancy just as aman would. We cannot 
therefore attach, to the fact tnat the words in section 22 are 
words importing only the masculine gender, the weight which 
is sought to be placed upon them. We think that Musammat 
Rasulunnisa having been occupancy tenant, her half-brother, 
who it is not denied was the son of the same father, is entitled 
to succeed under clause (c) of the section. The same question 
was very fully considered by three members of the Board of 
Revenue in /karamuddin v. Arshad Ali(1). There it was held 
that a Mahomedan widow who succeeded to an occupancy 
holding, acquired an absolute estate and that on her death after 
the ist of January 1902, the persons to succeed will be her 
heirs and not the heirs of her deceased husband, We agree in 
this view. The result is that the appeal fails and is dismissed 
with costs, | 

J. P. | Appeal dismissed. 

(1) Sel. Dec. Board of Revenue, No. 2 of 1905. 
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NISAR HUSAIN 
Versus 


ALLAH BAKHSH.* 


Decree—LExecution of—A mbiguity— Reference to pleadings. 


A suit was brought for possession of a courtyard, demolition of 
chabutra and, removal of certain gernalas. The court of first 
instance decreed it in respect of the first two and dismissed the relief 
about fernalas. The defendant appealed and the plaintiff filed 
objections. The appellate court “dismissed the appeal and allowed 
the objections ” but did not specify the nature of the relief which 
was accorded to the plaintiff. 


Held that there was not such an ambiguity in the decree as 
would prevent the court in execution from giving effecttoit. Kalp 
Kuar v. Bisheshar, A. W. N, 1890, p. 75; Jawahir Mal v. Kistur 
Chana, I.L.R., 13 All, 343 ; Lachmi Narain v. Jwala Nath, 1. L. R. 
18 AlL, 344: Hursarun Singh v, Purshun Singh, [1870] 2 N.W.P., p. 
415; referred to. 

LETTERS PATENT APPEAL from the judgment of KNOK, J., 
reversing a decree of D. R. Lyle, Esq., District Judge of 
Moradabad, reversing an order of Khwaja Abdul Ali, Munsif. 

Application to execute a decree. 

The material facts appear from the judgment. 

A single Judge of the High Court had dismissed the appli- 
cation. 

The decree-holder appealed. 

S. Shamsuddin, for the appellant, 

A, HA. C. Hamilton, for the respondent. 

The judgment of the Court was delivered by 

STANLEY, C. J.—This appeal arises in execution proceed- 
ings in a suit brought by the plaintiff against the defendant 
in which he claimed four separate reliefs. Relief No. 1 was 
for recovery of possession of a courtyard; No. 2 to havea 
chabutra and a drain newly constructed by the defendant 


demolished and removed; No. 3, posses sion of certain plots of 
land numbered 2 and 3, and No. 4, for the removal of two 


*L, P. A. 26 of 1908. 
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eastern pernalas. The Court of first ‘instance decreed the 
plaintiff's claim in respect of reliefs t and 2, but dismissed it 
as regards reliefs Nos. 3 and 4. An appeal was preferred by 
the defendant against the decree and objections also were 
filed by the plaintiff under section 561 of the Code of Civil 
Procedure according to which he claimed to have his.claim 
established in respect of relief 4. He submitted to the decree 
dismissing his claim as regards relief No. 3. The appeal was 
heard and a decree passed thereon on the 3rd of December, 
1900, in the following terms :—“That the decree of the court 
below of the 30th of September, 1899, be modified and the 
appeal be dismissed with costs. The objection of the respon- 
dent be allowed with costs.” Now as regards this decree it 
is manifest that the appeal having been dismissed the plaintiff 
was entitled to hold the decree obtained by him in the court 
of first instance in respect of reliefs 1 and 2. Then as regards 
the objection in respect of the parna/as that objection having 
been allowed, it appears to us to be clear that the plaintiff 
was entitled to relief No. 4. An application for execution of 
the decree was made. The learned Munsif came to the con- 
clusion that the decree was ambiguous and was not in com- 
pliance with the requirements of section 579 of the Code of 
Civil Procedure and refused to execute it. On appeal the 
learned District Judge reversed the decision of the Munsif, 
holding that the decree was capable of execution and should 
be executed and he accordingly so directed. A second appeal 
was preferred to this Court with the result that the learned 
Judge who tried the appeal came to the conclusion that the 
decree was so defective and ambiguous that it was incapable 
of execution, and therefore he overruling the lower appellate 
court and agreeing with the learned Munsif declared that the 
decree was incapable of execution. Our learned brother in 
the course of his judgment says as follows:—“The decree which 
the Munsif was called on to execute was not merely ambiguous, 
it was absolutely defective. What the lower appellate court 
has done is to decide that which the lower appellate court 
ought to have decided and to have embodied in its decree.” 
What the meaning of the latter portion of this sentence Is we 


fail to understand. Then the learned Judge says :—“ It is. 


lamentable to find decrees drawn up in this slovenly and 
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defective way. The decree-holder has been at the expense of 
litigating his claim in the present instance up to the High 
Court, and then finds that he has a decree which is useless to 
him simply because a decree-writer is too lazy to think out or to 
obtain from the court what is the real decree issued by that 
court.” We quite agree with our learned brother in his obser- 
vations in regard to the slovenliness and want of care which 
has been shown in the preparation of the decree in this case. 
But it is one thing to find that the decree is drawn up ina 
slovenly fashion and another to hold that by reason of such 
defect in the decree a plaintiff is to lose the fruits of his litiga- 
tion. As we have said, the plaintiff established his rights to 
reliefs 1,2 and 4. This is clear from the decree of the court 
of first instance coupled with the decree of the lower appellate 
court. In so far asthe lower appellate court affirms the 
decision of the court of first instance there is no ambiguity 
whatever in the decree, as it incorporates the decree of the 
court of first instance. We may point out that when this 
Court affirms the decision of a lower court it does not ordi- 
narily go further than declare that the decree of the lower court 
is affirmed. It does not repeat the language of the decree of 
the court below. Then as regards the matter in respect of 
which the objection was filed, it is true that the decree ought 
to have specified the nature of the relief which was accorded 
to the plaintif. But that appears from a reference to the 
pleadings and the decree of the court of first instance. ` We 
think therefore that there was no such ambiguity in the decree 
as prevented the court in execution from giving effect to it 
We are supported in this conclusion by similar decisions of 
this Court, as for example Kalp Kuar v. Bisheshar(!), Jawahir 
Mal v, Kistur Chand(*), and Lachinit Narain v. Jwala Nath(8), 
In the last mentioned case it was held that where a decree is in 
its terms ambiguous it is competent to the court executing it to 
refer to the pleadings in the suit in which the decree was passed 
to ascertain its precise meaning. On the part of the respond- 
ent the decision in the case of Hursarun Singh v. Purshun 
Singh (4) was relied upon. In that case we merely find that 
the Court intimated that the decree which did not specify the 


(1) [1890] 10 A. W. N., 75. (2) [1891] I L. R, 13 AIL, 343. 
(3) [1896] I. Le R, 18 All, 344. (4) [1870] 2 N.-W. P. H. C. Rep., 415 
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relief granted, but merely repeated the judgment that the 
appeal be decreed, was not a sufficient compliance with the 
requirements of the law. We quite agree in the view so ex- 
pressed, Such a decree is not in accordance with the require- 
ments of the law, but it does not follow from this that no 
effect is to be given to a decree which does not strictly comply 
with the directions contained in the Code of Civil Procedure. 
We therefore allow the appeal, set aside the decree of the 
learned Judge of this Court and restore the decree of the 
lower appellate court with costs of both appeals to this Court. 


e 


Appeal decreed. 


JAGARNATH SINGH AND OTHERS 
VErSUS 
SHIV GHULAM SINGH.* 


Code of Civil Procedure (Act XIV of 1882), section 244—Reversioners 
brought on record as Hindu widow's representatives— Competency to 
object in execution— Suit 


A decree was passed against a Hindu widow. On her death the 
reversioners to her husband were made parties to the decree. They 
objected to the execution on the ground that the debt was contracted 
without legal necessity. Their objections were overruled and they 
filed the present suit eld that the suit was not barred by the 
provisions of section 244, Civil Procedure Code, inasmuch as they 
could not contend in execution proceedings that the mortgagor was 
not competent to make the mortgage, Liladhar v, Chaturbhuy 
I, L. R., 21 All, 277, followed. 


SECOND APPEAL against the decree of E. F. Oppenheim, 
District Judge of Gorakhpur, reversing a decree of Munshi 
Achal Bihari, Subordinate Judge. 


Suit for a declaration. 


The material facts appear from the judgment. 
* S. A. No. 1102 of 1907. 
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Iswar Saran (with him Jugul Kishore), for the appellants. 
Sundar Lal (with him Ze Bakadur Sapru), for the res- 
pondent, 


The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit for a 
declaration that a share of certain zamindari property was 
not liable to be sold in execution of a decree obtained against 
a Hindu widow on foot of a mortgage executed by her. 
Musammat Raghubansa executed a mortgage in favor of the 
defendant Shiv Ghulam Singh and on foot of that mortgage 
Shiv Ghulam obtained a decree for sale on the ist of April 
1905. After this date Musammat Raghubansa died and 
thereupon the appellants, who claimed to be the reversioners 
of the deceased owner, the husband of Musammat Raghu- 
bansa, were brought upon the record as the representatives 
of Musammat Raghubansa, on an application under section 
89 of the Transfer of Property Act for an order absolute. 
They filed an objection to the sale on the ground that the 
mortgage was executed by Musammat Raghubansa without 
legal necessity. Their objection was cisallowed and there- 
upon the suit out of which this appeal has arisen was filed fora 
declaration that the property was not liable to be sold in 
execution of the mortgage decree. The court of first ins- 
tance decreed their claim but upon appeal the lower appellate 
court reversed the decision of the court below and dismissed 
the plaintiffs suit on the ground that it was barred by the 
provisions of section 244 of the Code of Civil Procedure. 
The learned Advocate for the respondent admits that this 
section does not apply and that the learned District Judge 
was wrong in the view taken by him. The case is on all 
fours with that of Liladhar v, Chaturbhuj (1). In that case 
it was held by one of us and by AIKMAN, J., that when a 
decree for sale of specific mortgaged property is being exe- 
cuted, it is not open to persons made parties to the execution 
proceedings as legal representatives of the deceased judgment- 
debtor to contend in those proceedings that the mortgagor 
was not competent to make the mortgage and that the. decree 
was one which ought not to have been passed. In view of 
this decision the learned District Judge was clearly wrong. 

(1) [1889] I. L. R, 21 AlL, 277. 
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We therefore allow the appeal, set aside the decree of the lower 
appellate court and as the appeal was decided upon a prelimi- 
nary point, we remand the case under section 562 of the Code 
to that court with directions that it be reinstated in the file of 
pending appeals and be disposed of on the merits. The 
appellants will have the costs of this appeal including fees on 
the higher scale, All other costs will abide the event. 

Appeal allowed. 


DOONGAR SINGH 
VErSUS 


KING EMPEROR.* 


Stamp Aci (IT of 1899), section 62, Sch. L, art. 53 (c)—-decree for rent— 
merging of rent in decree—pryment of decree—Recetpt, whether Stamp 
NECESSALY. 

Article 53 (c) of the Stamp Act does not exempt, from payment of 
Stamp, a recepit of payment of a decree for rent although ıt makes 
an exception in favour of a receipt for payment of rent of an agricul- 
tural holding. When the debt of rent merges into a decree, a receipt 
for money paid must be stamped. 

Absence of fraudulent intention in not stamping a receipt of pay- 
ment of a decree is not sufficient to make a conviction bad. 

Reference by B, J. Dalal Esqr., Sessions Judge of Agra, 
against an order of S. Muhammad Hashim, Magistrate, first 
class. 

A decree was passed against a tenant for arrears of rent. 
The tenant paid up the decree and obtained a receipt from 
Doongar Singh, the agent of the zamindar. The receipt was 
not stamped. Doongar Singh was prosecuted under the Stamp 
Act and sentenced toa fine of Rs. 40 or in default to imprison- 
ment for 40 days. He applied to the Sessions Judge in revi- 
sion. The Sessions Judge passed the following order :— 

The applicant was fined under section 62 of the Stamp Act and has 
applied in revision to have the Deputy Magistrate’s order set aside. He 
granted an unstamped receipt on recovering money due on a decree in a 
rent suit. ‘lhe question is whether such a receipt falls within exception 


(e) of article 53 of Schedule I of the Stamp Act or not. I am of opinion 
that it does. The decree did not change the character of the demand and 
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the payment of a rent decree by a tenant was tantamount to the payment 
of rent by a cultivator. This view finds support from Donogh’s Com- 
mentary of the Stamp Act. I find a note under article 53: “It is im- 
material whether the receipt be given in satisfaction of a decree for rent 
or otherwise.” I have been unable to discover the authority quoted: 
“ B. O. No. 108, dated 26th February, 1902.” I submit the record to the 
High Court with a recommendation that the conviction of the applicant 
may be set aside, and that the fine, if any recovered, may be refunded. 


Assistant Government Advocate ( W. K. Porter) appeared 
for the Crown. 


The accused was not represented. 
The Judgment of the Court was delivered by 


RICHARDS, J.—Doongar Singh was convicted under section 
62, Indian Stamp Act (II of 1899) and sentenced toa fine of 
Rs, 40 or to suffer simple imprisonment for 40 days. It appears 
that the accused held a decree for rent against a certain tenant 
and gave a receipt for the amount of the decree to the tenant 
without any stamp denoting payment of duty. The accused 


’ Doongar Singh was himself merely an agent of a zamindar. 


Generally speaking, receipts must be stamped, but an excep- 
tion is made by article 53 (c), schedule I, of the Stamp Act 
in favour of receipts for payment of rent by cultivators on 
account of land assessed to Government revenue. The learn- 
ed Sessions Judge has referred the matter to this Court under 
section 438, Criminal Procedure Code, suggesting that the 
conviction is wrong and should be set aside, inasmuch 
as a receipt for a decree for rent must be treated as 
a receipt for rent. A learned Judge of the Court consider- 
ing the matter of general importance has referred the case 
to a Bench of two Judges. In our judgment the conviction 
was correct. The debt of rent merged in the decree, and it is 
admitted that a receipt for money payable under a decree 
must beara stamp. We do not think that there was any in- 
tention to defraud the revenue. Absence of such intention 
though not sufficient to make a conviction bad, may be taken 
into consideration in awarding punishment. We alter the 
sentence from a fine of Rs. 40 to a fine of Rs. 5, or in default 
imprisonment for 40 days. If the fine has already been paid, 
Rs, 35 will be refunded. Let the record be returned. 


x Record returned. 


Xf 
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MAZHAR HASAN CIVIL, 
versus . 1908. 
SAEED HASAN.*® ames 


Criminal Procedure Code (Act V of 1898), section 195, 439—Sanction— ies 
Miscellaneous proceedings —Civil Procedure Code (Act XIV of 1882), RICHARDS, J. 
section 622—Revision—Charge—Legal Practitioners Act (XVIII of GRIFFIN, J. 
1879), section Iq. : 

A pleader purporting to act on behalf of a lady filed a compro- 
mise. The lady complained to the Subordinate Judge that she had 
not authorised the pleader to compromise but the application 
was “shelved.” The lady then complained to the District Judge 
who directed an enquiry by the Subordinate Judge. The Subordi- 
nate Judge then held an enquiry and examined certain witnesses on 
behalf of the lady. He disbelieved the applicant, who was a witness, 
and on the application of the pleader, sanctioned his prosecution. 
This order was confirmed by the District Judge. Æeld that the 
High Court could not revise this order under section 439, Criminal 
Procedure Code. Salig Ram v. Ramjilal, 1. L. R., 28 AIL, 554, 
‘F, B.) referred to. e/a further that no revision lay on the Civil 
side, as the courts below had not acted without jurisdiction. Aeld 
further that the shelving of the first complaint was not a refusal to 
entertain the charge, and this complaint followed by the communi- 
cation from the District Judge amounted to a “charging of the 
pleader in the court of the Subordinate Judge” within the meaning 
of section 14, Legal Practitioners’ Act. 


CIVIL revision against an order of Babu Nihal Chandra, 
Subordinate Judge of Moradabad. 

The material facts appear from the judgment. 

G. P. Boys, for the applicant. 

B. E. O'Conor, for the opposite party. 

The jugdment of the Court was delivered by . 

RICHARDS, J.—This application is connected with Criminal 
Revision Nos. 220 and 221 of 1908. 


The facts are shortly as follows: — 


Richards, J 


Certain civil proceedings were proceeding in the Court of 
the Subordinate Judge. The suit was one by a Muhammadan 
lady for dower. In the course of the execution of a decree 
in that suit a compromise was filed on behalf of the lady by 


* Civil R., 29 of 1908, with Cr. R., 220 and 221 of 1908, 
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her vakil. The lady sent a complaint to the High Court, 
District Judge and the Subordinate Judge, alleging that the 
compromise had been filed contrary to her interest by her 
vakil in collusion with the other side. The Subordinate Judge 
apparently did not consider it necessary to take any steps 
as the result of the lady’s communication. Her letter was un- 
verified and apparently not produced by a person duly autho- 
rized to produce it. The High Court sent the communication 
it received to the District Judge. The District Judge had the 
communication verified and sent it on to the Subordinate Judge 
for inquiry. Itis quite possible that the District Judge did not 
intend that the Subordinate Judge should go the length of 
holding an inquiry under the Legal Practitioner’s Act as the 
result of his direction. The Subordinate Judge, however, did 
hold an inquiry under the Legal Practitioner’s Act. In the 
course of this inquiry the applicant was examined as a witness 
and he is alleged to have stated, amongst other things, that 
he never instructed the pleader to file the compromise. The 
Subordinate Judge on the application of the pleader granted 
leave to prosecute Mazhar Hasan the present applicant. 
There was an appeal to the District Judge, who refused to 
interfere with the order of the Subordinate Judge. The 
present applications are made to this Court. Criminal Revi- 
sion No. 220 is brought under section 195 of the Code of 
Criminal Procedure. In our judgment an application under 
section 195 does not lie to this Court under the circumstances of 
the present case. The Subordinate Judge sanctioned the 
prosecution and the District Judge merely confirmed the order 
of the Subordinate Judge. The case is in our opinion gov- 
erned by the case of Salig Ram v. Ramji Lal, (1). As to 
Criminal Revision No. 221 itis brought under the provisions of 
section 439 of the Code of Criminal Procedure. It is quite 
clear under the authority of the last mentioned case that this 
Court cannot entertain the application under the provisions 
of section 439. This application is made under the provisions 
of section 622 of the Code of Civil Procedure, and accordingly 
it is necessary for the applicant to show that the orders of the 
Subordinate Judge and of the District Judge were-made with- 
out jurisdiction. The learned counsel for the applicant con- 


(1) [1906] I. L. R., 28 AIL, 554 (F. B.) 
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tends that before an inquiry could be held under the Legal 
Practitioner's Act, it was necessary that a pleader should “ be 
charged in his Court” with some offence mentioned in section 
14 of the Act, and he contends that the only charge in the 
Subordinate Judge’s Court was the letter_of the lady to him 
and that the Subordinate Judge himself “ shelved,” that is to 
say, refused to hold any inquiry on that charge. We cannot 
agree with this contention. The Subordinate Judge had before 
him first the lady’s complaint, subsequently he got from the 
District Judge a repetition of that complaint duly verified, 
and he ther proceeded to hold the inquiry. We do not think 
that the shelving of the first letter was a refusal to entertain 
the charge, and we think that the first letter followed by the 
communication from the District Judge amounte.| to a“ charg- 
ing of the pleader in the Court of the Subordinate Judge” 
within the meaning of section 14. If then the Subordinate 
Judge had jurisdiction to hold the inquiry, it is quite clear 
that he had jurisdiction to grant the sanction, and the learned 
District Judge had jurisdiction to confirm the order of the 
Subordinate Judge. The application then is not brought with- 
in the provisions of section 622 of the Code of Civil Procedure 
and this Court has no power to interfere with it. As a result 
the application must be dismissed with costs. 

Order confirmed, 
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MALKHAN SINGH AND ANOTHER 
VErYSUS 


KASHI PRASAD AND OTHERS.* 


Pre-emption—Plainiiĝ dead-—-Representatives can carry on suit based on 


custom —Rule of Mahomedan Law—Pre-emptors righi—subsisting 
on dute of decree—Second purchase by vendee—No suit for es 
tion—Vendee’s title absolute— Burden of proof. 


The representative of the pre-emptor in a suit based upon the 
wajib-ul-arzis a co-sharer and -can carry on the suit which his 
predecessor in title instituted. The principle of Mahomedan Law 
does not apply to a case of pre-emption based on custom. 


A plaintiff claiming pre-emption is not entitled to a decree unless 
his right subsists upon the date of the decree. Where the vendees 
purchase a second share in the property and no suit for pre-emption 
is brought in respect of that share within one year, they are 
entitled to retain the share formerly purchased and in respect of 
which a suit for pre-emption had been instituted. 


It is for the plaintiff pre-emptor to show that a suit for pre-emption 
in respect of the second purchase had been instituted. 


SECOND APPEAL against the decree of H. E. Holme 
Esq., District Judge of Jhansi, confirming a decree of Babu 
Keshab Das, Munsif of Jalaun, 

Suit for pre-emption. 


The material facts appear from the judgment. 


G. W. Dillon (for whom A. H. C. Hamilton), for the appel- 
lant. ` 

Surendra Nath Sen, for the respondent. 

The following judgment was delivered by 

BANERJI, J.—This appeal arises in a suit for pre-emption 
brought by one Ghasite. He died during the pendency of 
the suit and Kashi Prasad, his son was brought on the 
record as his legal representative. The claim was based on 
custom as recorded in the waytb-u/-ars and not on Moha- 
medan Law. The court of first instance decreed the claim, | 
On appeal that decree was affirmed by the lower appellate 
court. The defendants vendees have preferred this appeal 


*S, A. No. 798 of 1907. 


VOL. V} HIGH COURT. 755 
arid they raise two contentions, G) that the tight of pre? 
emption is a personal right, that upon the death- of Ghasite 
that right came to an end and that the suit ought upon his death 
to have been dismissed, and (2) that the vendees became ¢6- 
sharers in the’ ‘property before the ‘institution’ of ‘the suif 
and for thi reason 'also the suit ought to have been dismiss- 
èd; as the plaintiff had ‘no priority over'the vendees. = á 

` As regards this contention it is urged by Mr. Hamilton 
the learned counsel for the appellants, that the analogy of the 
Mahorhedan Law should be applied and that “as under 
that law the right” ‘of ` pre- emption is a right personal to thé 
pre-emptor, his legal. representative cannot assert that right, 
The same argūment was put forward by Mr. Hamilton ï in 
Kounshilla Kuar v. Gopal Prasad (1) but he was.òverruled. I 
see no Teason why ina claim for pre- emption based upon 
custom and not upon Mahomedan Law the rule of Maho- 
médan Law Should be anial. The principle on which 
thé Hedaya, does not” apply toa case of ane baséd 
on ‘custom, “The representative , ‘of the pre-emptor is a co: 
sharer and he can carry. on the suit which his predecessor-in- 
title instituted. | . This disposes of the first plea. 


at AAS regards { the. aoa plea, the facts are. these. The sale 
in. respect, of which,pre; emption is claimed toak. place on 7th of 
September, 1905. The present, suit y was: brought on the . oth 
of July, 1906 On the. 26th of January, 1906, the vendees pyr- 
chased another, share i in the Mahaļin which, the property ‘claim- 
ed is is situate, and thus became a co- sharer of the same degree a8 
the plaintiff. The. suit was decided, by. the court of first 
instance on the 28th of January, 1907. ‘The vendees had thus 
become co-sharers in the village before the date of the institu- 
tion. of the suit and by reason of the lapse of one year from 
the date of the | purchase. they acquired an indefeasible title 
before, the suit, was decided. -It is contended that as before. 
the passing of the ‘decree the vendees had become co-sharers 
in, “the Mahal by | virtue of a. purchase, which had taken “place 
‘before the. institution. of the suit, the ‘plaintiff's claim should 
not. ‘have -been decreed inasmuch as he had no superior right 
to, that. of “the “yendees, This contention is in my judgment 
: (1) [1906] 3 A. LJ R., 191. 
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well founded, A plaintiff claiming pre-emption is not entitled 
to a decree unless his right subsists upon the date of the decree. 
The vendees in this case had become co-sharers in the Mahal 
before the institution of the suit by reason of their having pur- 
chased another share in the mahal on the 26th of January, 
1906. The right they acquired under their purchase, no doubt, 
was a defeasible right, and if a claim for pre-emption had been 
brought within one year and that claim had been decreed, 
they would have lost the right. There is nothing to show, 
however, that a claim for pre-emption was instituted. The 
learned Judge of the lower appellate court sabs, “ there is 
nothing before me to show that no suit for pre-emption 
has been institutec.” This is putting the onus on the 
wrong party. The cefendants vendees could not prove a 
negative. It was for the plaintiff respondent to show 
that a suit had been instituted and the title of the vendees 
under their purchase of the 26th of January, 1906, was sué 
Judice. The fact that on the date of the decree more than a 
year had elapsed from the date of their purchase was, in the 
absence of any evidence to show that a suit had been insti- 
tuted prima facie proof that the vendees had become absolute 
owners of the property, which they had purchased. No such 
evidence was adduced and it is not even alleged on behalf of 
the plaintiff that any claim for pre-emption was brought. 
He is a co-sharer in the mahal and if any such claim had been 
put forward, he would undoubtedly have known of it and 
informed the court. The fact of his not asserting that a claim 
was made raises the inference that no such claim was advanced. 
The learned vakil for the respondent contended that the matter 
was not brought to the notice of the court of first instance. 
It appears, however, that the vendees did produce their sale- 
deed of the 26th of January, 1996, in the court of first instance 
and the court admitted itin evidence against the plaintiff. It 
is thus clear that the attention of the court was directed to it, 
but the court took no notice of it in its judgment. For this 
action of the court the appellants were in no way responsible. 
The first plea taken by them in their memorandum of appeal 
to the lower appellate court was founded on the fact of their 
having purchased a share in the mahal before the institution 
of the suit. As under these circumstances the appellants 
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had become co-sharers in the mahal before the institution of 
the suit and their right as such co-sharers by virtue of their 
second purchase had become indefeasible before the decree 
in the suit was made, the plaintiff, who had no priority, was 
not entitled to a decree for pre-emption. The result is that 
I allow the appeal, set aside the decrees of the courts below 
and dismiss the plaintiff’s suit with costs-in all courts. 


Appeal allowed, 
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Abadi—pariition between owners of a villaee—righi of the tenant m 
the abadi—lrabrlily to pay rent. 


See Landloid and tenant pki sits ssi 297 
Abatement —appea/. 
See Code of Civil Procedure, 1882, section 362 cae 62 
pre-emption suit—death of the plaintrff. 
See Pre-emption ak 752 


Acknowledgment—zatural euardian—Vlimilation Act (XV of 
1577), Section IQ. 


See Limitation Act (XV of 1877), section 19... vee 375 
Act XX of 1863. 

See Religious Endowment Act, 1863. 
Act No. III of 1867. 

See Gambling Act. 
Act No. I of 1872. 

See Evidence Act, 1872. 
Act No. IX of 1872. 

See Contract Ac}, 1872. 
Act No. VIII of 1873. 

See Canal Act, 1873. 
Act No. XIX of 1873. 

See Land Revenue Act, N.-W. P., 1873. 
Act No. I of 1877. 

See Specific Relief Act, 1877. 
Act No. XV of 1877. 

See Limitation Act, 1877. 
Act No. XVII of 1879. 

See Legal Practitioners’ Act, 1879 
Act No. V of 1881. 

See Probate and Administration Act, 1881. 
Act No. XH of 1881. ~ 

see N.-W. P, Rent Act, 1881. 
Act No. IY of 1882. 

See Transfei of Property Act, 1882, 
Act No. VI of 1882. 

See Indian Companies Act, 1882. 
Act No. XIV of 1882. 

See Code of Civil Procedure, 1882. 
Act No. IX of 1887. 

See Provincial Small Cause Court Act, 1887. 
Act No. VII of 1889. 

See Succession Ceitificate Act, 1889 
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Act No. VIII of 1890, 

See Guardian and Wards Act, 18go. 
Act No. IV of 1893. 

See Partition Act, 1893 
Act No. I of 1894. 

See Land Acquisttion Act, 1894 
Act No. XII of 1896. 

See Excise Act, 1896. 
Act No. V of 1898. 

See Code of Criminal Procedure, 1898. 
Act No. I of 1900 (U. P.). 

See Municipalities Act, 1900 
Act No. II of 1901 (U. P.). 

See Agra Tenancy Act, 1gor. 
Act No. VII of 1901 (U. P.). 

See Land Revenue Act, 1go1 (U. P.) 


Act No. I of 1903 (U. P.). 
See Bundelkhand Encumbered Estates Act, 1903. 


Adjudication—jirst complaint dismissed summartl —witether second 
barred. 


A Magistrate is not precluded fiom taking up a com- 
plaint on the facts on which a similar complaint had been 
summarily dismissed on a former occasion, and if it is shown 
that the complainant has some grounds for his complaint, 
the Magistrate should admit it Queen Empress yv, Adam 
Khan, I. L. R, 22 All., 108, distinguished, 


BHAGWANDIN v, DEBBA a eee ge 137 
Admissions in Court—es/oppe/. 
l See Evidence Act, 1872, section 32 (5) ang ar JO 
Adoption—jains 
See Hindu Law—Adoption ei es ... 200 
— aee of adoption. 
See Hindu Law—Adoption P ' n 200 
— By widow without permission of her Jabin 
See Hindu Law—- Adoption ca sie 200 
—junior wrdows—consent to the adoption iy senior not 
NECESSAPY 
See Hindu Law—Adoption ve ». 200 


Power of the widow to give her son in gaie atike 
out any permission of her husband 


See Hindu Law—Adoption ia oe piu: (200 
Adverse Possession. : 
See Possession—Adverse Possession in l 85, 511 
Agra Tenancy Act (No. Il of 1901) [U. P.]— ec? Ee dew of 
Act XIT of 1581 on proceedings commenced under that Act. 
See N.-W. P. Rent Act, 1881, section 14 as ose 472 
section 4 (5) 








See Jurisdiction—Civil and Revenue Court ... ws 734 
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Agra Tenancy Act (No. II of 1901) (U. P.}—contid.) 


section 22—Male lineaé 
descendani—ITlegitimate son of a Studs a. 


An illegitimate son of a Sudra by a continuous concubine 1s 
entitled, in the absence of a legitimate son, to the occupancy 
holding of his father as a male lineal descendant  Jnderun 
v. Ramaswamy, 13M I A, 14; Sarsuti yv. Manan, LLR. 
2 All, 134; Hargobind v. Dharam Singh, 1. L. R, 6 All, 
329, referred to. 


RAM KALI v, JAMNA ... 629 


_ section 22—male lineal 
descendants—Muhamuadan Law of succession not applicable. 


The new Tenancy Act has completely alte:ed the rule of 
devolution in the case of an occupancy tenancy upon the 
death of the tenant The tenancy no longer devolves “as 
if it were land” (as in Act xii of 1881) but on the lineal male 
descendants of the last tenant. The Muhammadan law of 
succession does not apply. 


Hence, where a Muhammadan occupancy tenant died 
leaving a son and grandson, Ae/d that they would share the 
occupancy holding equally. 


BHURA v. SHAHABUDDIN jà 77 


sections 22, 32 Ocen- 

pancy rights acquired by widow before the passing of Act— 

devolution on brother—furisdiction—Civil and Revenue 
Courts. 


Y and M, two Mubhanimadan brothers, jointly beld an 
occupancy holding. M died before the passing of the new 
Tenancy Act leaving a widow. His share in the holding 
was recorded in the widows name. The widow of died 
leaving a brother. The revenue courts entered the name 
of ¥’s son in place of M’s widow. The widow’s brother 
brought this suit for joint possession. eld that the suit 
was not obnoxious to the bar of section 32 (2), Tenancy Act, 
as it was not a suit for actual division ofthe occupancy hold- 
ing. Æeld further that M having died before the passing of 
the Tenancy Act his widow inherited his property absolutely 
and had absolute right to be considered an occupancy ten- 
ant and that after her death, which took place after the passing 
of the Act, her brother was entitled to succeed as provided 
in section 22 (c). J/héram-ud-dinv. Arshad Ali. Sel. Dec, 
Board of Rev., No. 2 of 1905, approved. 





AYUB ALI KHAN v. MASHUK ALI KHAN “a 738 

section 32. 

See Section 22 sen a bii soe 738 
section 32 (2). 

See Jurisdiction—Civil and Revenue Courts ... sia 934 

ne eC LiON 79. 

See Jurisdiction—Civil and Revenue Court .. see 30 

section 95, clause(b)— 


Declaration that plainiif as the adopted son of a tenant 
was entitled to his tenancy— Declaration of tenancy—Jurts- 
actton—civil court, 

One D applied to revenue authorities that his adoptive fa- 
ther, /, was joint in cultivation with him and that his name 
should be recorded in respect of Ps occupancy holding. The 
Collector dismissed the application on the ground that D 
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Agra Tenancy Act (No. Il of 1901) [U. P.]— fconcld ) 


was not the adopted son of /, D brought this suit in civil 
court for a declaration that he “was jomt in cultivation 
with D and that he was the adopted son of / and that on 
account of the right of suvivorship and his being jot in 
cultivation he was entitled to the possession of the estate of 
Jand of the occupancy holding.” Meld, that the nature 
of the suit was that the plaint f wanted a declaration as to 
the class of tenancy to which he belonged and its cogni- 
zance by the civil court was barred by clause (4) of section 
95 of the Agra Tenancy Act. 


DORI LAL v. SARDAR SINGH 


a a a eee ee ce algae 164, 168. 


nl 


See Code of Civil Procedure, section 13 


set O 17 E 
appeal to District Judee—proprietary title, guestron of. 


When a person, against whom a suit for arrears of rent 1s 
brought only pleads that the relation of landlord and tenant 
does not subsist between him and the plaintiff, and the 
Assistant Collector and the Collector decide against hım, no 
second appeal lies to the Distnct Judge inasmuch as no 

uestion of proprietary title is involved in the case Dal 

hand v. Shamia, A. W. N., 1905, p. 46, and CAttlar Singh 
v. Rup Singh, A.W.N, 1906, p. 247, distinguished. 


AHMADULLA KHAN v. MURLI 


wot rn nnn OCO 177w ach party 
a tenant—Queslion of proprietary title. 


The question, which of the two parties is a tenant of a 
specified land, 1s not a question of proprietary title. Chittar 
Sangh v. Rup ‘Singh, [1906], A. W. N., 247, over-ruled 


NIRANJAN v. GAJADHAR 


section 20 1-~shall pre- 


sume—meanine of—presumption conclustve. 


The object of section 201 of the Agra Tenancy Act is that 
when the name of the plaintiff is recorded in the revenue 
papers, the court ıs bound to presume that he has the right 
to sue, and the entry of his name should be regarded as suffi- 
cient proof, and the court should not go bebind it ın order 
to determine the question of the plaintiff’s proprietary title, 
the remedy of the defendant being a civil suit The words 
“shall presume” in section 201 of the Agra Tenancy Act do 
not have the same meaning which aie given to them under 
the Evidence Act but the presumption raised by them js a 
conclusive presumption so far as the Revenue Courts are 
concerned. 


BACHAN SINGH v KARAN SINGH... 


Agreement—detween co-owners not to par tition—not enforceable. 


See Hindu Law-—Partition 


Allenation—Aiindu widow. 


ET 





See Hindu Law 


Widow—Onus proban&i—Legal necessity. 
See Hindu Law—Alienation 


Appeal—Agra Tenancy Aci (IL of 1907), moe PE 


appeal to District Judgc—proprictary title, 
See Agia Tenancy Act, 1901, section 177 
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Arbitration—decree passed upon—a fr (vale award—Code 
of Civil Procedure (Act XIV of 1882), sections 522, 526. 
When a matter is referred to arbitration, without the in- 
tervention of a court and a decree is passed upon the award- 
made by the arbitrators, no appeal lies against such a 
decree, except in so far as it 1s in excess of or not in accord- 
ance with the award. Mustafa Khan y. Phulja Bibi, L L., 
R, 27 All, 526, not followed, 
BAHADUR SINGH v. NEOGI PURAN SINGH 160 
Code of Civil Procedure, 188a—Secetion 310A. 
See Code of Civil Procedure, 1882, section 244 ‘ae; 1557 
Code of Civil Procedure, 1882, section 54¢9—order reject- 
ine rehearing of appeal dismissed under. 
See Code of Civil Procedure, 1882, section 549 109 
Liis Majesiy in Council—Order of remand under section 
562, Code of Civil Procedure (Act XIV of 1882), section 
596—“ Final Decree.” 
The High Court declined to grant leave to appeal to His 
Majesty ın Council against an order of remand under section 
562 of the Code of Civil Procedure ina case where a Sub- 
ordinate Judge over-ruling a plea of limitation had dismissed 
a suit as barred by the rule of res judicata and the High 
Court reversed that deciee upon the ground that the suit 
was neither barred by limitation nor the rule of res judicata. 
Raja Tassaduk Rasul y. Fareand Husain, 2 C. W. N., CCCI, 
followed. 
KAUSELLA v. RAM SARUP 57 
— Execution of a decree—application for payment of sale 
proceeds fo oficial assignee. 
See Code of Civil Procedure, 1882, section 244 553 
-— - Order rejecting an application for substitution. 
See Code of Civil Procedure, 1882, section 588, 18 363 
— order of remand after it is carried out—imaintainabilty 
of— 
When an oder of remand has been carried into effect be- 
fore the filing of an appeal against that order, the appeal ts, 
not maintainable, 
Madhusudan v. Kamini, I. L R, 32 Cal, 1023. Salle 
Ram v. Brij Bilas, 1. L. R., 29 AIL, 659, followed. 
GULZARI MAL v KABIR-UN-NISS\ 270 
See Code of Cıvıl Procedure, 1882, section 562 447 
— Court of Small Cause, decree passed by a—decree sent 
Jor execution to Munstf{—attachitent md sale of imunove- 
able property— 
See Code of Civil Procedure, 1882, section 223 612 
Arbitration—Guardian and Wards Act (VIII of 1890)—Power of 
the rtual claimants for guardianship to refer the matter to 
arbitration. 
See Guardian and Wards Act, 1890 10! 
—_—_ Decree passed upon private award— Appeal. 
See Appeal er 160 
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Award tilegal tf no time fixed in order of reference for 
. delivery of award, 


See Code of Civil Procedure, 1882, section 508 


Reuussion of award—seconad reference. 
See Code of Civil Procedure, 1882, section 508 


Attachment of the profits of the future harvest. 


See Code of Civil Procedure, 1882, section 266 


Auction purchaser—/egal representative—Code of Civil Procedure, 


1882, Section 244. 
See Code of Civil Procedure, 1882, section 244 


Ball—discretion 


See Code of Criminal Procedure, 1898, section 498 


Benami transaction, fo effect a fraud—odject defeated —Ri At to 


Bhole 


recover possesston—instrument not operative-—Settiny 
aside of the instrument whether necessary—Limttation Act 
(XV of 1877), Art. OF, I44 


In order to save his property from an equitable mortgagee, 
one C executed a denamee deed of sale in 1895, in favour of 
the defendant. The equitable mortgagee brought a suit and 
gota deciee against C and his ġenamee transferree who 
paid him up. The tepresentative of Æ brought this suit for 
possession of the property purported to have been sold. 
Heid that he was entitled to recover possession inasmuch as 
he was not carrying out the illegal transaction, but was 
seeking to put every one in the same position as they were 
in before that transaction was determined upon. Moreover 
the purpose of the fraud having been defeated there was no- 
thing to prevent the plaintiff from recovering possession of 
his property. Taylor v. Boweis, 1, Q. B. D, 291; Symes v 
Hughes, L. R, 9 Eq, 475; Inre Great Berlin Steam Boat 
Company, 26 Ch, S, 616: Kearley v. Thomson, 24 Q. B. D., 
742, referred to. 


In conspiracy the concert or agreement of the two munds 
is the offence, the overact is but the outward and visible 
evidence of it. Very often the overact is but one of the 
many steps necessa1y to the accomplishment of the illegal 
pi ose, and may, ın itself be comparatively insignificant 

harmless, but to enable a fraudulent confederate to re- 
ain property transferred to himin order to effect a fraud, 
the contemplated fraud must according to the authorities be 
effected. Then, and then alone, the fraudulent giantor or 
giver loses the right to claim the aid of the law to recover 
the property he has parted with. 


ffeld further that the sale-deed of 1895 was not an oper- 
ative instrument, and it was not necessary for him to have it 
set aside as a pe to his obtaining a decree for 
possession, and the suit was governed by article 144, and 
not 9I of the Limitation Act. 


T. P, PETHER PERMAL CHETTY v. R. MUNIANDY SER- 
VAL ai can a 


Saltan Chhattris—cus/om—inheritance—excluston of 
daughters. 
See Hindu Law ie 
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Bond —construction—instalment bond—whole amount payable up- 
on failure to pay any tnstalment—Sutt to recover balance— 
instalments pad trregularly— watuer—interest from date 
of decree, 


A bond payable by instalments provided that on failure to 
pay any instalment, the obligee would be entitled to get the 
whole amount of the bond together with interest at 12 pei 
cent. per mensem from the date of the bond. Some of the ın- 
stalments were paid though irregulaily and accepted. There 
was default again. Ina suit to recover the balance due upon 
the bond with interest: Ae/d, that the plaintift was entitled 
to recover the amount sued for with interest from the date of 
the decree 


Sakhawat Hussain v. Gajadhar Prasad, I L. R., 28 All, 
622, distinguished. 
KARIDHANI SAHU v. LALIT SINGH 


Bundelkhand Encumbered Estates Act (lof 1903), [U.P.|—sec- 
tion 12—jornt decree—some gudement-debtors taking the 
benefit of the Act, discharged—hability of the remaining 
judg ment-debtors. 


Judgment-debt ıs a private debt within the meaning of 
section I2 of the Bundelkhand Eucumbered Estates Act 
Where the holder of a decree against six judgment-debtors, 
five of whom took the benefit of the Act, failed to put for- 
ward his claim before the Special Judge, during the time 
allowed by law, the judgment-debt must be deemed to have 
been discharged to the extent of the joint lability of the pei- 
sons taking the benefit of the Act. The judgment-debtor, 
who did not take the benefit of the Act, 1s only liable for his 
share. 

MUKAND Raov JANKI BAI 

Burden of Proof. 
See Onus Proband. 


See Code of Civil Procedure, 1882, sections 283, 358 


Canal Act (VIII of 1873), section 70. 
See Penal Code, 1860, section 430 


Cause of Action—redempiion—surplis profitis. 

See Code of Civil Procedure, 1882, section 43 
Jurisdiction, 
See Code of Civil Procedure, 1882, setcion 20 


Certificate of Sale—afplication for—limitation 
See Limitation Act, 1879, Sched. II, Art. 178... 


Cess— Gharghanna. 
See Land Revenue Act, 1901, section 56 


Champerty—Sa/lv-deed in respect of property subject to Iitigation— 
non payment of part of constderation—public policy— 
mesne pi ofits recoverable by rever sioner. 

The second and third plaintiffs, who succeeded to a cer- 
tain estate as reversioners, executed in favour of the first 
plaintiff a sale-deed conveying certain villages. Under the 
Sale-deeds only Rs 600 were to be paid down and the bal- 
ance, Rs 46,000, was to be paid when the property was 
recovered. Æeld that this did not make the transaction 
contrary to public policy. The question of whether the 
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Champerty—(concid ) 


transaction was unfan as between the assignor and assignee 
could not be raised where the assignors joined the assignees 
as plaintiffs in the suit. 


fYeid futher: that the law of champerty as applicable in 
England did not apply in India. 


Raja RAL BHAGWAT DAYAL SINGH v. DEBI DAYAL 


SAHU ; aes tie P.C. oe 184 
Charge——unpaid vendors lien. 
See Limitation Act, 1877, Sched. H, Art. 132... sax 243 


Code of Civil Procedure, (Act XIV of 1882), section H—re/;- 
gious rtles and ceremontes—kiliing of cows—declaration 
Of right—jurisdiction of civil court—nuisance, ° 


It is the legal right of every person to make such use of 
his own property as he may think fit, provided that in doing 
so, he does not cause real injury to others or offend against 
the law, even though he may thereby hurt the susceptibilities 
of others. Where the District Magistrate had ordered the 
Muhammadans ofa village not to kill kine anywhere in the 
village, and the Muhammadans sued for declaration of then 
night and injunction, 4¢/d that the right claimed was one to 
which they were legally entitled irrespective of custom, and 
were entitled to a declaration of such nght Slaughter of 
cattle could only be prohibited where ıt amounted to public 
nuisance and obnoxious t^ the rules and regulations lawfully 
promulgated for observance, and not when it was calculated 
to irritate the religious susceptibilities of a class or com- 
munity 


SHAHBAZ KHAN v. UMRAOPURI ... re as 147 


section 13 


—res judicata—decision on a preliminary point set aside 
on appeal—remand for trial on cther issues—suit dismissed 


Jor default of parties. 


In a former suit for rent between the same parties the 
Collector on appeal held that a certain lease was inoperative 
and remanded the case for tral. It was then dismissed fon 
default Æeld in a subsequent suit for rent that the finding, 
although it was not embodied in the decree, operated as res 
judicata inasmuch as it was the basis of the Collectors 
order. 


SHEIKH ALAM v, PARMANAND ... sea 48 


section 12 


—res judicata—relie/—sale of property for money decree 
fassed—second suit for sale barred. 


A suit for sale upon a mortgage was compromised. Under 
the terms of the compromise a simple money decree was 
passed in favour of the mortgagee. The decree was not 
satisfied and the decree-holder brought a suit for sale of the 
same property upon the same mortgage. Weld that the suit 
barred by the rule of res judicata inasmuch as the rehef for 
sale not having been granted in the fist suit must be con- 
sidered to have been refused SAtbu v. Chandra Mohun, |. 
L. R, 33 Cal, 849; Bhola Nath v. Mukammad Sadiq, l. L, 
R., 26 AIL, 223, referted to 


PIARE LAL v. LALA NAND RAM pe sea, 7732 
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eres ronments ŘS OCO 13—res judi- 
cata—guestion of title decided in former suit by revenue 
court—forme sult instituted wionely in revenue court— 
appeal to the civil court—suit to be deemed as instituted 
tn right court. 


In a suit for an annuity for ccitain years, the defendants 
denied the title of the plaintiffs. Ina previous suit in the 
revenue court between the same parties foi aireais of 1eve- 
nue of certain other years it was decided, upon the admis- 
sion of the defendant, that he was liable. 


fleld, that the decision of the revenue court operated as 
res judicata upon the question of title and the defendant was 
stopped from re-opening the question in the present suit and 
the plaintiffs were entitled to receive the amount of the 
annuity 


DWARKA Das v. AKHAY SINGH ... = ves 407 


namamana aena OCTO I — Erlaa- 
tion Ti—Agra Tenancy Act (11 of 1901 ),sections 164, 165 
—suil for profits—mode of collection. 


A sult for profits by one co-shaier against another was 
dismissed in 1905 by the Assistant Collector as barred by 
the rule of res judicata. This decision was reveised by the 
Distiict Judge who remanded the case under section 562, 
Code of Civil Procedure. The decision of the District Judge 
was affirmed on appeal by the High Court. In second ap- 
peal. after remand, the plea of ses judicata was again put foi- 
ward, based upon certain decisions of the High Court, bar- 
ring a second appeal in case of remand, under section 562, 
Code of Civil Procedure, under the Tenancy Act, and also 
based upon two other decisions between the same parties 
which had not been set up on the pievious occasion. Meld 
that the decision of the District Judge became final and its 
effect was not nullified by the decisions subsequently passed 
as to the nght of e As to the other decisions, they 
not having been relied upon before the District Judge as a 
ground of defence, could not be now set up under explana- 
tion 2 of section 13, Code of Civil Proceduie. The appellant 
not only might but ought to have 1elied upon those decisions 
in the previous litigation. 


In a suit under section 164 of the Tenancy Act, only the 
actual collections, made by the defendant, are to be taken 
Into account in determining the amount of piofitsedue Ina 
suit like the present, a plaintiff 1s not entitled to have profits 
calculated on what might have been collected o1 on the rates 
paid by tenants in other Afewars for lands of the same 
kind. This constitutes the distinction between a suit of this 
nature and one under section 165, Tenancy Act. 


ABDUL RASHID v, ABDUL LATIF... es TE © i 














section 13—Ezxplana- 
tion Tl—suit by auciton-purchaser—second 1 elief for sale 
upon morigage. 


A property was mortgaged first to 4, then to Æ. Both the 
mortgagees brought suits for sale without jong the other 
mortgagée and obtained decrees and sold and purchased 
the mortgaged property. // executed his decree first and 
obtained possession. Æ applied for mutation of names and 

-~ was resisted by Æ. He broughta suit for possession as auc- 
tion-purchaser. The suit was dismissed. He then brought 


100 
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the present suit, as mortgagee, for sale, making all the per- 
sons interested, including 4, parties tothe suit. Æeld that 
the suit was not barred by the rule of res judicata inasmuch 
as 4 in the suit for possession, as auction-purchaser, was not 
litigating under the same title as he was inthe present suit 
Zeid further that the 1ellef for sale could not have been 
joined in the suit for possession by the auction-purchaser. 


RAGHUBIR SARAN v HET RAM .. i 729 


rts re ton 20—Suit for 
profits of parinership— partnership entered at Lakore— 
business carried on at Hansi—plaintifs residents o 
Khurja—alleged contract to rennt profits to the ae 
place of residence not proved. 


Section 20, Code of Civil Procedure, enables the Court to 
stay a suit upon application made for that purpose. Tt does 
not empower the Court to entertain a suit which otherwise 
it would have no jurisdiction to entertain. 


A partnership was entered into at Lahore, and the firm 
was carrying on the business at Hansi in the Punjab. Plain- 
tiffs were paitners of the firm, residing at Khurja in the Uni- 
ted Provinces. They brought a suit for their shares of the 
profits in the court at Aligarh on the basis of an alleged 
special contract by virtue of which their share of the profits 

- has been agreed to be remitted to Khuna. The alleged con- 
tract was not proved. eld, that the court below ought not 
to have entertained the suit and should have returned the 
plaint for presentation to the pioper court. 


BANKA MAL v. SHIAM LAL is a .. 89 


section 25. 
‘See Code of Civil Procedure, 1882, section 223 m.. 612 


Metio 34—Non-join- 
der, objection as lo— Objection to be taken at the earliest 
opportuntty—Lrnilaton. 


Where a defendant does not take any objection as to non- 
joinder of necessary parties in his written statement but does 
so upwards of six months afterwards, and the plaintiff there- 

i upon makes an application for the names to be added which 
1s done after the period of mutation for the suit had expired: 
held, that the suit is not barred by imitation as the defend- 
ant’s objection as to non-joinder not having been made at 
the earliest opportunity ought to have been disregarded with 
reference to section 34, Code af Civil Procedure. 


HAZARI MAL v. BHAWANI RAM ... T ws 554 
mee e —_—. —-—- —— section 43— Suit for 
redemption decreed— Second suit for sur pius profits recover- 


ed by mo! leagee during mortgage not matniainable —k fect 
of Article 105, Limitation Act (XV of 1877). 


Aiticle r05 of the Limitation Act must not be construed -~ 
so as to conflict with the piovisions of section 43 of the 
Code of Civil Procedure, and must be deemed to refer to 
cases in which the mortgagor has got possession of the mort- 
gaged propeity othe:wise than by a suit for redemption. 
Where a mortgagor biings a suit and obtains a decree for 
redemption, he cannot maintain a second suit for recovery of 
surplus collections made by the mortgagee, dunng the 
period of the mortgage, section 43 of the Code of Civil Pros 
cedure being a bar to the maintenance of that suit. 





we 
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Per KARAMAT Husain, J].—The right to claim the sur- 
plus profits is synchronous with the right to clarm possession 
of the mortgage property, and to hold that the cause of ac- 
tion for claiming excess collections accrues when the mort- 
gage debt has been satisfied, is inconsistent with the prin- 
ciples on which the law of redemption is based. 


RaM Din v. BHUP SINGH TE e. 192 


sect Os 43, 373— 
First suit for declaration of right and partition— yecond suit 
Jor partition of point pr oper ty— Cause of action 1dentical— 
First suit withdrawn—Second barred—Linittation Act 
(XV of 1877), Art, 106—Sutt for partition, a suit for a 
Share tn dissolved partner ship. 


The plaintiff brought a suit for declaration that certain 
ploperty in Moradabad District purchased by the defend- 
ant in his name was purchased with the money belonging to 
the parties and taken out of the partnership business of 
which the parties were joint owners and for portion of that 
property. This suit was withdrawn without permission to 
bring a fresh suit as the parties referred the matter in dıs- 
pute to arbitration The arbitration fell through and the 
plaintiff brought this suit fo. partition of certain property 
situate at Naini Tal which had been purchased ın the joint 
names of the parties In the plaint, he alleged that the 
property at Naini Tal was purchased with the proots of the 
partnership business. Æ eld, that the cause of actions in both 
the suits were identical and the second suit was barred b 
section 43 of the Code of Civil Procedure as the plainti 
ought to have included his present claim in the first suit. 
Ae/d, further, that the suit was barred by section 373 of the 
Code. //e/d further, that the suit was ae barred by article 
106 of the Limitation Act inasmuch as ıt was a suit for a 
shaie in the profits of a partnership which had been dis- 
solved more than three years before the sult. 


NIAZ AHMAD v. ABDUL HAMID ... he saa 278 
Seca E Te 1 108, 
See Provincial Small Causes Court Act, 1887, section 25... 295 


ty on oe SSCHONS 206, F5B1— 
Efect of dismissal of appeal under that section— Whether 
decree or order —Amendment. 


The dismissal ofan appeal under section 551, Code of 
Civil Procedure, is a decree which supersedes the decree 
of the court below. Hence the only court which has juris- 
diction under section 206 of that Code to amend the decree 
is the court which has acted under section 551. 


ASMA BIBI 7 AHMAD HUSAIN... s... 585 


——_____-—___—-sections 223, 617— 
Decree passed by a Court of Small Causes—Attuchment and 
sale of immoveable property—  ecree sent Jor execution to 

- Munsif—appeal. 


A decree passed by a Court of Small Causes sought to 
attach and sell immoveable property and was, therefore, sent 
for execution to the Munsif’s court under section 223, Code 
of Civil Procedure. Application having been made for exe- 
cution in the Munsif’s court, the judgment-debtor raised 
certain objections which were over-ruled. 


Held, that the appeal lay to the District Judge, neither the 
suit nor the execution proceedings having been transferred to 
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the Munsif’s court, but the decree was sent under section 223 
of the Code. Had the suit or the execution proceedings been 
‘transferred to the Munsifs court under section 25 of the 
Code or the execution proceedings mstituted in the Munsif’s 
court under section 35, Provincial Small Cause Courts Act, 
the proceedings held in the Munsif’s court might be re- 
gaided as proceedings held by a Court of Small Causes. 
ATWARI v. MAIKU gat sat EE o e 
section 244—A F 
tion for payinent of sale proceeds to official assignee~-Not an 
applualion in evecution—Appeal. 


An official assigne is nota representative of the judgment- 
debtor within the meaning of section 244, Civil Procedure 
Code. An application for payment of money to him of the 
proceeds of sale 1s not an application for execution, dis- 
charge or satisfaction of the decree, and no appeal lies 
against an order rejecting that application. Kashi Prasad 
v. Miller, 1. L. Rọ 7 All, 752, followed 


C. E. GREY v, HAZARI LAL 


section 244—Decree 
against Findu-widow—death of the widow—vreversiones s, 
whether 1 epresentatives of pudyment-debtor. 


A decree for sale upon a mottgage of the husband’s pro- 
perty was passed agamst a Hindu widow. She died before 
execution, and the decree-holdeis applied to bring the rever- 
sioners of the husband on the record. The reversioneis 
objected on the ground that they were not the representatives 
of the widow. fve/d, that itis the duty of the court to stay 
execution until the question so raised 1s decided by a sepa- 
rate suit or to determine itself the question. If it decides 
that they are not the representatives of the judgment-debtor, 
it should reject the is er 


KHUBAN SINGH v. M\KHAN SINGH : . 550 


: wa section 244—ever- 
stoners brought on record as Hindu widows representatives 
Competency to object in execution—Suit. 


A decree was-passed against a Hindu widow On hei 
death the reveisioners to her husband weie made parties to 
the decree. Whey objected to the execution on the ground 
that the debt was contracted without legal necessity Thei 
objections were over-ruled and they filed the present suit 

eld that the suit was not barred by the provisions of section 
24g, Civil Procedure Code, inasmuch as they could not con- 
tend in execution proceedings that the mortgagor was not 
competent to make the mortgage. Liladhar Chalurbhuy, 

I. L. R, 21 All, 277, followed. 


- JAGA\RNATH SINGH v. SHIVGULAM SINGH 


metn 244, 310A— 
Dispute between gudgment-debtor and auction purchaser- 
Appeal—Auction purchaser, a representative of judgment- 
debtor. 


An auction purchaser 1s a representative of the judgment- 
debtor and not that of the decree-holder whose interest in the 
case closes as soon as he gets his money. Any dispute 
between a judgment-debtor and the auction purchase: 1s nota 
dispute between parties to the suit or their representatives 
and does not fall within the purview of section 244 of the 

_Civil Procedure Code. : 


553 





745 


~ 
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No appeal lies against an order passed under section 310A 


of the Code of Civil Procedure, but the order is capable of 
being revised. 


A dispute between the judgment-debtor and his represent- 
ative does not fall within section 244. 


Mantickha v. Rajagopala, 1. L. R, 30 Mad., 507; /wtias 
Begam v. Dhuman Begam, I. L. R., 29 AlL, 275, dissented 
from. Basir-ud-din v. hort Singh, I. L. R, 19 All, 140, 
followed. Auber Singh v. Sahib Lal, 1. L. R, 27 All, 263; 
Guigari Lal x. Madho Rain, L L. Ray 26 Al, 447; Magan 
Lal V. Dhosi, 1. L. R. 25 Bom, 631; Raynor v. The Mus- 
soorte Bank, L L. R, 7 All, 681, referred to, 


ANANDI KUNWARI v. AJUDHI\NATH bie ves 557 


es section 244—Dispute 
between decree-holder and purchaser of a share in joint pro- 
perty belonging to judgement-debtor and decree-holder. 


W obtained a decree for possession of her share in joint 
property against 4. Before execution A attached and sold 
“that property as A’s and N purchased it. W was afterwards 
put in formal possession of her share Hs application for 
mutation of names was refused. She brought the present 
suit. //e/d, that in view of the fact that the property was 
undivided revenue paying property W was only entitled to be 
put in formal possession. As soon as she was put in formal 
possession She obtained all that she was entitled to unde: the 
decree and when the defendant resisted her, she was entitled 
to bung a suit. Gulsari Lal y. JMadho Ram, 1. L. R 26 All, 
447, distinguished. //e/d further that it was not necessary 
to bring V upon the record on account of his purchase as he 
was a purchaser pendente itte, 


WALAYATI BEGAN v. NANDKESHORE at TE E iy. 


sections 244 and 318 
—rivht to sue for possession—auction pti chaser. 


An auction purchaser of the pioperty in execution of his 
decree or his legal representative can not maintain a suit for 
possession, section 244 of the Code of Civil Procedure being a 
bar to the suit Madhusudan Das v. Gobind Pria, L.R., 2 
Cal, 34; Aatlayal Pathumayi y. Raman Menon, 1.1.. ., 26 
Mad., 740 ; Kalan Sinch v. Thakur Das, 3 A.L. J. Ru 234: 
S. C, 26 A. W. N., 87, followed. 


Sheo Narain v. Nur Muhammad, 4 A. L. J. Ry 434. 
S. c., I. L. R., 29 All, 463, reversed. 

SHEO NARUN v. NUR MOHAMMAD di a 320 

=< section 244— Erec- 

tion of decree—Sale of immovable property— Purchased by 
deci ee-holdes — Sutt to obtain possession by assigner of auction- 
purchaser—P) actice—Full Bench refer ence--Bench not con- 
stituted —Powers and duties of a Division Bench, 


Where in execution of a simple money decree certain 
property was sold and purchased by the decree-holder him- 
self, and where after the confirmation of the sale the decree- 
holder failed to obtain possession of the property purchased, 
and it remained in the hands of the judgment-debtor, seld, 
that a suit by an assignee of the decree-holdei for possession 
of the purchased land was barred by section 244, Code of 
Civil Proceduie. Kalyan Singh v. Thakur Das,3 A. L. J. R, 
234, followed. 
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Semble, A Division Bench of the High Court made a ie- 
ference to the Full Bench, but the Chief Justice refused to 
constitute a bench to hear the reference. Meld that the 
Division Bench could rehear the case. 


BHANIMAL v MAKHANLAL oe bie ivy. 2285 


sections 244, 288— 
Payment twice over—Suti for recovery of that amount— 
maintainable. 


Sections 244 and 2 258 of the Code of Civil Procedure do 
not preclude the institution of a suit by a judgment-debtor 
for recovery of money, which he had paid to the decree-holder 
privately and the payment of which, not being certified, 
could not be recognised, and for which the decree-holder 
had taken out execution over agam. Shadi v. Ganga Sahai, . 
L L, R, 3 All, 538; Pertatambi Undayan v. PAUR LL. R., 
21 Mad., 409, followed. 


GENDO v NEHAL KUNWAR sls ee see. 470 


— sections 244, 583— 
Ex parte decree—Money realised by deci te-holder—Decree set 
aside—Dee etal amount reduced—Refund. 


B obtained an er parte decree against / for Rs. 19,041 and 
realised the amount. The decree was set aside and the 
decretal amount was reduced by about Rs. 1,800. The judg- 
ment-debtor apphed for refund of that amount. /eéa, that 
the remedy of the judgment-debtor to realise that amount 
was both by a suit and an application and he could avail 
himself of any of the two remedies Collector of Meerut y, 
Kalka Prasad, I. L. R., 28 AIL, 665; Shiam Sunder y. Kat- 
sarzamani, 1. 1. R., 29 All, 143, applied. Shaman Pershad 
v. flurro Pershad, 10 M. I. A., 203, referred to. 


When an er parte decree is set aside, the parties are rele- 
gated to the position they weie in before the decree was 
passed Where before the passing of the decree there was 
an injunction against the defendant from realising certain 
money from court, the injunction was revived when the decree 
was set aside. 





BITHAL DAS v. JAMNA PRASAD... ea s.. 527 


aaa- AS Ca t E- 248. 
See Limitation Act, 1879, Sched. I], ARTICLE 179 cl. (5) .. 524 


ection 258 — Payment 
out of Court— Recognition by court without certifying. 


If money due under a mortgage-decree under section 88 
of the Transfer of Piopeity Act is paid out of court and nei- 
ther party takes steps to have it certified under section 258 of 
the Code of Civil Procedure, the court executing the decree 
is precluded from recognising the alleged payment out of 
court. Vatdhtvadasamy v. Somasundaram, L. L R., 28 
Mad., 473, followed. Satım Alt v. Abdul Gaffar, 8 C.W.N., 
102, dissented from. Oudh Behari Lal v. Nageshar Lal, 
I, L. R., 13 AlL, 278; AMalikarjunada v. Linggamurti, I. L. R. 
25 Mad., 244, referred to, 


Hakim SINGH v. RAM SINGH ... was we: 272 
section 238. 
See Section 244 se se a ee 470 





VOL. V.] İNDEX. "71 


PAGE. 
Code of Civil Procedure, (Act XIV of 1882).—(con/d.) è 


ect 266—<A7origa- 
gees not advancing the whole amount—Latance whether a 
debl—A ttachment—Suit by purchaser—Cause of auction. 


‘The unpaid portion of a loan does not constitute a debt 
due by a mortgagee to mortgagor and could not be attached 
as such in execution of a simple money decree against the 
mortgagor. The purchaser of such a debt has no cause 
of action to bringa suit against the mortgagees. The South 
African Territories Limited v. Wallington, | 1898] A. C. 309, 
referred to. 

PHULCHAND v. CHANDMAL sds ae we 491 

—_______---_—- ————_ section 266—Right to 
ket profits in future years—A tachment, 

The decree-holders applied for attachment of profits then 
due to their judg ment-debtor from the lambardar as well as_ 
profits which would acciue at a future date. eld that in 
the piofits of future harvest, the judgment-debtor had only 
a possible right to get a share, and this possible right was 
not liable to attachment having regard to the provisions of 
section 266 of the Code of Civil Procedure. art Das v. 
Baroda, 1. L. R., 27 Cal., 38; Uday Kumari x. Hart Ram, 
I. L. R, 28 Cal, 483; Syad Tafaszul Husain v. Raghoonath 
Pershad, 14 M. 1. A., 40; Jones v. Thompson, 27 L. J. Q. B. 
234; Webb v. Stenten, 11 Q. B., 578, 1efeired to 


SHER SINGH v. SRI RAM Sis 251 


section 26GA cars 
of rent—Sutt dy auction-purchaser. 


Arrears of rent due under a sub-lease which under the 
contract were made payable to the lessor’s zamindar, consti- 
tute a debt due to the lessor which is hable to attacnment 
and sale under section 266 of the Code of Civil Procedure. 


LACHHMI NARAIN v. KALYAN RAI “es vee 265 
section 283—J/nfer- 





venor-—Burden of proof—~ 


An inteivenor, ina suit brought by him, 1s bound to satisfy 
the court that the document upon which the claim 1s founded 
1epresents a dona fide and genuine tiansaction, and that the 
burden does not lie upon the defendant in the first instance 
to give evidence in proof of the fraudulent and collusive 
nature of such document. Tulshi Rat v. Ram Das, [1887] 
A. W. N, 71; Afzal Begam v. Muhanad Obaidat Ullah, 
[1899] A. W. N, 220; Ram Nath v. Bindraban, 1. L. R., 18 
All, 369; Govind Atmaram vw. Santai, I. L. R, 12 Bom, 
270, referred to. 


Suda Bibi v. Balgobind, I. L. R., 8 All, 178, distinguished. 


NANNHI JAN v. BRURI 60 


—section 283— suit under 
—burden of proof. 


When an objection preferred under section 278 of the Code 
of Civil Procedure is disallowed and the objector institutes a 
suit, he is bound to lay some evidence to satisfy the court 
that the document under which he claims represents a dona 
fide and genuine transaction and the burden does not lie 
upon the defendant in the first instance to give evidence in 
proof of the fraudulent and collusive nature of such document. 
Tulshi Rat v. Ram Das, A. W. Na 1887, p- 71 ; 4fsal 
Begam v. Muhammad Obatdat-ullah, A. W. N~, 1899, p. 220° 
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Ramnath v. R L L. K, 18 All, 369; Gobsnd 


Atmarain ~N, ake Le Ra 12 Bom., 270; Suba Bibi 
v. Balvobind, 1. L. R „8 AT, 178. referred to. 
NANNIJAN v. BHURI eas ak oy weve 358 


cc section 283— Valua- 
tion of the suit. 


See Court Fees Act (VII of 1870), sched. II, art. 17, cl 1. 10 


een nnn — SSCtIONS 293, 306— 
25 per cent not paid immediately on sale, effect of. 


When a purchaser of propeity at a court sale fails to 
deposit the 25 per cent of the purchase money, immediately 
after the sale, ıt is not only irregular but it is no sale at all 
and the decree-holder 1s not justified in claiming the differ- 
ence of price between the first and second sales. /ntizam 
Ali v. Narain Singh, LL. R, 5 Al, 316, followed. 


AMIR BEGUM v. BANK OF UPPER INDIA Lp. we» 336 


—————_—--____-—__—__-__-—_— sectlon 306. 
See section 293 wr ss has iat. 2336 


—_—_----—_—- sections 310A, 311, 

320,—Government rule 17 (X11 )—Person whose immov- 

able property has been sold— One co-sharer—right fo appiy 

—<depostt by one co-sharer, pending an application fo set 
é the sale. 


One of several co-sharers of property which has been sold, 
is a “ peison whose immoveable property has been sold with- 
in the meaning of section 310A, Civil Procedure, and has a 
right to apply to set aside the sale and that ıt is not neces- 
sary to join all the co-shareis in the application. 


When a deposit is made by one of the co-shaiers, it 1s the 
duty of the collector to pass an order setting aside the sale 
and the fact that an application by the other co-sharer to set 
aside the sale on the ground of material irregularity, under 
section 311 was pending is no bar to the making of the 
deposit and getting the sale set aside on that ground. 


Net Lall v. Shetkh Kareem Bux,\. L. R., 23 Cal., 686 ; 
Paresh Nath v. Nabo Gopai, 1. L R >29 Cal., 1, referred to. 


TUHI RAM v, IZZAT ALI i ie 283 
section S11, 

See Section 310A ‘als si sak sae 259 

section 310A. 
Appeal—s evision. 

See Section 244 ies M see ae 557 
section 316. 

See Limitation Act, 1879, sch. I], art 178... sts. 516 
nm section 318. 

See Section 244 N eee sis w= 20 
—-———scction 320. 


See Section 310A ‘ea sm sa ‘ae (253 
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section 362e 
—death of appellani—all heirs not brought upon the recora 
—Auty of the heirs—abatenent. 


A Muhammadan appellant having died his sons applied 
to be brought upon the record in their place. The respon- 
dents applied that his daughters may also be added as 
parties. This application was not granted. MHe/d that 
it was the duty of sons to bring their sisters upon the record 
along with themselves and they not having done so the 
appeal abated. Ghamandi Lai y. Amir Begam, LL R, 
611 followed. 

HAIDAR HUSAIN v. ABQUL AHAD .. 62 


—- ection 377. 
See section 43 ‘ed wee 228 


ee ee eet ioe 440—Minor— 
Suit by next friend——-Notice to certificated guardian— 
No formal order granting leave lo next fitend to sue— 
Presumption. 





A as next fnend of #, a minor, instituted a suit to have 
a sale-deed executed by C, the certiftcated guardian of B, 
set aside. Notice was issued to C under section 440, Civil 
Procedure Code, but he showed no cause. No formal order 
granting leave to 4 to institute the suit was recorded, but the 
court pioceeded to frame issues, and examine witnesses. 
eld, thatit must be presumed that the court did grant 
leave to the person who presented the plaint, after being 
satisfied that it was for the welfare of the minor that that 
person should be permitted to institute the suit on the 
minor’ behalf, and the court below was wrong in dismissing 
the suit on the ground that leave to institute t re suit had not 
been formally granted and recorded. 


SRIDHAR Rao v. RAM LAL Sai oe «1. 633 


-m section 303 —Power to 
uppiont recerver—Hxecution of decree. 

Section 503 of the Code of Civil Procedure gives the court 
powe: to appoint a receiver where the decrees passed against 
third parties in favour of the judgment-debtor are attached 
in execution and where it appears that by so doing the 
interest of the parties will be saved. 

PARTAB SINGH v. THE DELHI AND LONDON BANK, LD.... 583 


wont SECtioNn F08—Provt- 
sions mandatory and tnperative—No time fixed in the 
order of reference-—-No award. 


The provisions of section 508 of the Code of Civil Pro- 
cedure are mandatory and imperative. 


Where the court appointed an arbitrator but did not fix 
the time within which the award was to be filed, and 
the arbitiator filed the award that very day: Meld, that 
the proceedings were obnoxious to the mandatory provision 
of section 508 and the award was no award in law. Aaja 
Har Naran v. Chaudharanm Bhagwant Kuar, L.R., 18 
I. A., 55, followed. 


LACHMAN Das v. APPRAKASH ... dog wes) «14g 


neon Sections 508, 520 
—second reference—Power of  court—Remisston of 
award. 

A reference was made to arbitration. The arbitrator exa- 
mined the witnesses and made an award after the death of 


101 


774 INDEX.: [A. L. J, R. 
PAGE 


Code of Civil Procedure (Act XIV of 1882)—(con/d.) 


one of the parties and without bringing upon the record the 
name of his legal representatives. The Munsit “ set aside 
the awaid and sent back the case to the arbitrators for 
decision,” the legal representative of the deceased party 
agreeing to the submission. /Ave/d,that the Munsif had no 
power to refer the case to a second arbitration as after set- 
ting aside the first award, the power of the Munsif to refer 
was exhausted. Æeld further that the Munsif could not 
remit the award unde: section 520 as no objection to its 
legality was apparent on the face ofit. Nanak Chand v. 
Ram Narain, l. L. Rọ 2 All, 181; Perumalla Satyanaryana 
y. Perumalla Venkata, 1. L. R., 27 Mad., 112, referred to. 


PACHKAURI RAM v. NAND RAI 


enn SCHON 520. 
See Section 508 


sections 521, 591— 
One plaintif not jointing the reference— Whether a ground 
to set award aside—Challanged in final decree—Appeal. 


Section 521 of the Code of Civil Procedure does not 
cohtemplate the setting aside of an award on the giound 
that all the parties to the suit wêre not parties to the refer- 
ence to arbitration. Where therefore one of the defen- 
dants added under section 32, Code of Civil Procedure, 
dnd who subsequently withdrew fiom the suit, did not 
join the reference which was followed by an award, žela, 
that the award could not be set aside. 


A munsif set aside an award on the giound that all the 
parties to the suit were not parties to the reference and tried 
and decreed the suit. The defendant challanged the Munsif’s 
order setting aside award in an appeal against the final decree 
and raised othe: grounds as well. AHedd, that the ground could 
be entertained. Sheonath v. Ram Din, 1. L. KR. 18 All, 19; 
Sher Singh v. Diwan Singh, 1. L. R., 22 AlL, 366 ; George v. 
Vastan, 1. L. R, 22 Mad., 202; Achulayya v. TAtnunayyas, 
16 Mad. L. J., 228, refened to. 


RAM JIWAN v. NAWAL SINGH T 
section 522. 








See Appeal ia s si 
tion 520. 

See Appeal gà yas Ew sii 

See Religious Endowment Act, 1863 oe sat 
section 349-—-Anpe 


— Order rejecting application for rehearing of appeal dis- 

missed under section 5409. 

No appeal lies against an orde: refusing to re-admut an 
appeal rejected on the ground of the failuie of the appellant 
to furnish security for the costs of the respondent undér 
section 549 of the Code of Civil Piocedure. Lekha v, Bhauna, 
I. L. R, 18 All., 315, referred to. 


FEROZ BFGAM V. ABDUL LATIF i Hia 
i it etme GCOS S G, SBS, 

See Section 206 TE Sad se 

See Section 574 as ie a 
sections 562, 566. 


Where no new issues have to be framed, but only such 
of the issues as the first court left entirely undecided are to 
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eooo eee re aeaii aa EA kanae ae ad 


- be determined, the court of eo ee is justified in sending the 


case back under section 562 of the Code of Civil Procedure. 
Mata Din v. Jamna Das, |. L. R., 27 All, 691, referred to. 


MEGHAN DUBE v. PRAN SINGH... wey 


section 562. 
See Section 588 sae re bia 
— sections 851, 874— 
Provisions of section 574 not applicable to appeals dismissed 
under 55I 


The provisions of section §74 of the Code of Civil P10- 
cedure do not apply in their ste to the case of an appeal 
dismissed under section 551 of the Code. Rami v. Brojo, 
I. L. R, 25 Cal, 97, not followed. 


S\MIN HASAN v. PIRAN 
section 583. 

See section 244 aa ss a 

——gection 884—Second 


appeal—~Custom—question of law—insufficient or tllegad 


evidence. 


Certain tenants transferred the sites of their houses in the 
village. The zamindars sued the transferees for possession. 
The defendants produced several sale-deeds showing that 
sites of houses in the village had been formerly transferred. 
There was no evidence to show under what circumstances 
those sales were made. The wayid-ul-arz was silent upon 
the point. The courts below found that a custom had 
sprung up in the village whereby the tenants could transfer 
the sites of houses in the village. ` 


ffe/d, that where a question arisesas to the existence ot 
non-existence of a particular custom where the lower appellate 
court has acted upon illegal evidence, or on evidence which 
was legally insufficient to establish an alleged custom, the 
question is one of law. Ray Narain v. Budh Sen, 1. L. R. 27 
All, 338; asun Ali v, Abdul Rahman, I. L. R., 28 All, 698, 
referred to. 


Per AIKMAN, J—When a tenant occupies the house in 
consequence of and as appertaining to his agricultural 
tenancy, the oxus is on him to prove that he has a right to 
transfer the house-site. 


RAMBILAS v. LAL BAHADUR vee ree ee o 


$e ee eCtION 888, cl. 18—- 
Order rejecting an application for substitution—Appeal. 


Heid, that an order rejecting an application made by 
persons Claiming to be the legal representatives of a deceased 
appellant 1s an order within the meaning of section 588, 
clause 18, of the Code of Civil Procedure, and it is not neces- 
sary that the dispute referred to in section 367 of Civil Proce- 
dure Code must be one between rival claimants as legal 
representatives. 

HANWANT SINGH v. KAMGOPAL SINGH sins as 
te —— ——sections 562, 88, 
591—Practicc—0Order of remand—Appeal from, after 
deci ee in suit. 


An appeal lies from an order of remand passed under 
section 562, Civil Procedure Code, even thoug before the 





14 


447 


300 


527 


456 


363 


776 INDEX A.L.J R. 


z PAGE. 
Code of Civil Procedure (Act XIV of 1 882)—(concld.) 


filing of the appeal, the suit has been decided ın compliance 
with the order of 1emand. Rameshur Singh v. Sheodin 
Singh, 1.L. Ry 12 All, 510, F. B.; Jatinga Valley Tea Com- 
pan v. Chera Tea Company, i. L. Ra 12 Cal, 45; Badu Lal 
v. Ram Kali, 3 A. L.J. Ra 40, followed. Salige Ram v. Brij 
Bilas, i. L. R., 29 All, 659, over-ruled. 


UMAN KUARI v. JARBANDHAN PATHAK ue Fe Be A47 











aaeeea order of remand carried 
oul——appeal from the order of remand. 


See Appeal i ae ce iu. 270 
a rn ee nnn oon SOCtion §88, cl. 28— 


order of remand in a partition sutt—Cotu t Fee parable on 
memorandum of appeal, 





See Court Fees Act, 1870 av Bee see 545 
section 391.° 

See Section 521 oe ie N ... 644 
ection 591. 

See Section 56 oe nee Jin evi A? 
a re SECTION 896. 

See Appeal to His Majesty in Council ei a “57 
-— section 617. 

See Section 223 es ee bas wee 612 


a a annem PEF” 1M EY SOCTION FIOA 
of the Code of Civil Procedure, 1882. 





See Code of Civil Procedure, 1882, section 244 Sec 557 

es section 622. 
See Code of Criminal Procedure, 1898 iad . 749 

sa ———_-_--_—__--—_—_--— section 622. 
See Provincial Small Cause Court Act, 1887, section 25. 205 


a i ee rt a  SOCHION 623 — RE few 
—Inaccurate expression tn pudginent—Mistake corrected, 


The judgment of the High Court contained the following 
sentence: “This under the Muhammadan Law would be 
what is known as an artat, and therefore invalid.” An 
application for review was presented contending that an 
artat was valid and the expressions in italics were wrong 


Heid, that an ariaf was valid under the Muhammadan Law, 
and it was not meant to decide otherwise in the judgment. 
The expressions “and therefore invalid” were incorrect and 
were ordered to be expunged 


Per BaNERJ1, J.—Strictly speaking this application for 
review of judgment is not maintainable under section 623 of 
the Code of Civil Procedure, as the applicant was not ag- 
grieved by the decree or order passed in the case. 


MUMTAZ-UN-NISSA v. TUFAIL AHMAD aes ree 405 


section 647. 
See Guardian and Wards Act, 1890 
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Code of Criminal Procedure (Act of V 1898).—section 4 (v)— 
Mukhtars—meanine of—rient to tractise—Legal Pract#- 
toners Act (XVIL of 1879), section g—powes of 
Mukhiars. 


Per curiam—-A Mukhta: cannot, as a matter of right, 
practice in criminal courts. He can only do so if he obtains 
the permission of the court in each case. The word ‘ Mukh- 
tar’ in clause (v), section 4, of the Criminal Procedure Code 
also refers to such Mukhtais as have obtained a certificate 
of qualification from the H:gh Court. 


Where the district Magistrate issued a notice that “Mukh- 
lars can appear under section 4 (v) only with the courts 
permission,” 4e/d that he did not act without jurisdiction. 


Per BANERJI, J.—If permission, to act in a criminal case 
is asked foi by a Mukhtar who holds a certificate empower- 
ing him to practice, such permission should not be refused 
except for valid reasons. 


Pér RICHARDS, J.—In considering whether or not per- 
mission should be granted toa Mukhtar who has qualified 
himself with a certificate provided by the Legal Practition- 
ers Act, the court ought to consider every application on 1ts 
merits, 


IN THE MATTER OF ANANT KAM : ve 40 


meee tem annem SECTIONS 123 
387—detained in custody—fatling io give securitj— 
nature of rmprisonment—secord sentence—how to be 
carsted into effect. 


The words “committed to prison” used in section 123 (1), 
Code of Criminal Procedure, 1898, are equivalent to a sen- 
tence of impr:sonment, and do not merely mean committed 
to custody. The words, “detained in prison” in sub-section 
(2) have also a similar meaning. A person farling to give 
security for his good behaviour ıs liable to imprisonment 
and the imprisonment takes eftect from the day on which 
the wariant of the Magistiate directing detention in prison 
has been executed. 


T was required to furnish security to be of good hehavi- 
our or be rigorously imptisoned for thiee years. The order 
was submitted to the Sessions Judge, and 7 was ordered to 
be rigorously 1mpiisoned, pending the ordei of the Sessions 
Judge. In the meantime 7 was convicted for another 
offence by another Magistrate eld, that the former sen- 


tence should be carried out first. F.B. 
KING EMPEROR v. TULA KHAN... : ... 318 
section E F EOT yA 


plication for jury—Verdict binding. 


One Æ was called upon under section 133 of the Criminal 
Procedure Code to show cause why an obstruction should 
not be iemoved from a public way His wukhtar-t-arr 
appeared and nominated certain persons to be jurors who 
were accepted by the Magistrate. They passed a verdict 
against X, vig., that the tand obstructed was a public way. 
freld, that the objection was such as could be left to the jury 
to decide. Kailash Chunder v. Ramlal, 1. L. R., 26 Cal, 
869, referred to. 


A person who applies for a jury is bound by the verdict 
ofa jury and cannot raisea plea that the obstruction was 
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caused in the exercise of a dona fide claim of right. Jn the 
matter of the petition of Lachman, A. W. N., 1900, 180, re- 








ferred to. 
Ram BILAS v, KING EMPEROR ... ee ise 488 
aR section 1485. 
See Specific Relief Act, 1877, section 9 ie ws. 297 
-_— section 185. 
See Section 179 see nee vee vee 333 
i sections 179 and 


188 —Hundis issued from Hathras—fraudulently cashed 
at Calcutia—/urisdiction of Aligarh Court—Penal Code 
(Act XIV of 1860), section gtg. 


G purchased certain Awaais at Hathras and sent them to 
B at Calcutta. B became an insolvent but cashed the Aunais. 
G filed a complaint against 4 at Aligarh, charging him with 
cheating inasmuch as he had realised the money from the 
drawees at Calcutta after becoming insolvent: //e/d, that 
the court at Aligarh had no jurisdiction to tiy the case 
Which should be tried at Calcutta. The words “and of any 
consequence which has ensued” in section 179 of the Code 
of Criminal Procedure, embrace only such consequences as 
modify or complete the act alleged to be an offence. A 
Magistrate when he acts upon a complaint is confined to the 
four corners of the complaint. 


The act or omission causing damage within the meaning 
of section 415 of the Penal Code is the act in the case of 
the person who handed over the proceeds of these Aunats 
and damage or harm ıs the damage or harm to that person. 
Q. E. v. OBrien, L. L. Rọ, 19 All, 111, distinguished. 


BABULAL v. GHANSHAM DAS res tee, “333 


section 195—/form 
of the order. 
An order sanctioning prosecution did not specify the court 
or other place, in which and the occasion on which the 
offence was committed. A/e/d, that the order was defective. = _ 


SERHMAL V. BHAIRON PRASAD 247 


sections 195, 439 
—Power of Hieh Court—Order by Judge refusing to 
set aside an order sanctioning proseculion—Reviston— 
Order not specifying the place and occasion of offence-—de- 
fecttve. 

When a Sessions Judge refuses to interfere in the order 
ofa Magistrate sanctioning prosecution, the High Court bas 
power to call for and examine the record and pass such 
orders as a court of appeal could have passed, under section 
195 of the Code of Criminal Procedure. A usal v. Badri, A. 
W. N., 1907, p. 293; Muthuswami v. Veent, I. L. R. 30 
Mad., 382, referred to. 


SERHMAL v. BHAIRON PRASAD ... are ice. BAZ 
section 195. 

See Section 476 axe ie fas 
mme ŘS 198. 
See Section 439 sl bee My ws 749 


ar 
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-m section 202—Dis- 
missal of complaint—further enquiry ordered without notice 
to accused—nolice unnecessary. 


The Magistrate before whom a complaint was laid after 
issuing notice to the accused dismissed it under section 203 
of the Code of Ciiminal Procedure. The District Magis- 
trate, however, ordered further enquiry but issued no notice 
to the accused to show cause. The case was made over to 
another Magistrate forturther enquiry. ` 


Zeid, that no notice was necessary, the bebe hav- 
ing reached no further stage than they did. Emperor v. 
Tabarak Zaman, [1907] A. W. N., 286, referred to. 


It is impossible to lay down a general rule that in cvety 
case the Magistrate exercises a wiong discretion 1f he orders 
further euquiry without notice being sent to the accused. 
The safer and more convenient course is to send such notice. 


MUHAMMAD MUTAQI v. KING-EMPEROR ... ee 


encima SE C Edon s 222, 
233, 234, 235,—~fhree distinct offences of crtminal mis- 
appropriation nnd two distinct ones of forgery cannot be tried 
together. 


The accused was charged with having committed three 
separate acts of misappropriation within one year. He was 
also charged with having committed two separate oftences 
of forgery. All these five offences were tned togethe: at one 
and the same tnal. /7e/d, that the joint trial could not be 
supported, as the series of acts charged did not form the 
same transaction. 


MATA PRASAD y. KING-EaJPEROR 





See section 222. 
See Section 235 


——section 233. 
See Section 235 


nn reer renner SOCK ON 234. 
See Section 235... wis a eae ade 


Serra a ee Bee Lon 27 l= 
Statement not recordea—Procedure. 


Section 271 of the Code of Criminal Procedure provides 
that when the court is ready to commence a trial, it shall 
read out and explain the charge to the accused and record 
his plea of guilty or not guilty. When the Sessions Judge 
does not record any plea, he does not comply with the pro- 
visions of the section. When an accused instead of pleading 
guilty makes a long and 1:ambling statement more or less 
admitting his guilt, the Judge ought to iecord a plea of not 
guilty and proceed to try the case. Queen Empress v. Bhadu, 
lL L. R. 19, All, r19, referred to. 


DEOKI v. EMPEROR 


memene es ne COS 271 (2), 
342—Accused pleading gutlty—procedure postponing con- 
wiction to allow confession to be considered against co- 
accusea— General exanunation of the accused. 


When an accused peison pleads guilty, the court should 
recoid the confession and forthwith convict him thereon. 
If there are other persons being tried with him for the same 
offence, the court should not postpone his conviction merely 
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tor the purpose of allowing the statements he may have made 
to be considered against the co-accused. It 1s against the 
spirit of law to postpone the conviction so that the peison 
who has pleaded guilty may technically be said to be tried 
jointly for the same offence. Queen Empress v. Paltua, 
I. L. R., 23 All, 53, referred to. 


The general examination of the accused provided for by 
section 342 can be made only for the puipose of enabling the 
accused to explain the circumstances appearing against him 
in evidence. The court should not ask a confessing aecuses 
“who were with you in the dacoity ?” 


KHEORAJ v. KING-EMPEROR 


- ——____—_________——_-—_ 8 agi iou 337— 
Oral sanction of District Magistrate—pardon—legal—state- 
ment on oath af approver—admisstble axainst hint when 
pardon forfeited—joint trial—irregularity, 


There is no provision of law in the Criminal Procedure 
Code which lays down that an approver to whom pardon 
has been tendered and who does not fulfil the conditions on 
which the pardon was tendered cannot be tried at the same 
trial with the other accused. Where, therefore, an approver 
whose pardon was forfeited was tried along with the other 
accused, Azid that the joint trial did not vitiate the pro- 
ceedings. 


The provisions of section 337 of the Code arevery salutary 
provisions, the neglect of which may lead to difficulties. 
But where a confession was made before a Magistrate who 
with the oral sanction of the District Magistrate tendered, the 
accused confessing his guilt, a pardon which was accepted 
but which was subsequently withdrawn . fe/d, that the state- 
ment made by such an approver on oath could be used in 
evidence against him when he was subsequently tried. Ae/d, 
further that the tender of pardon although irregulai was legal. 
Queen-Leimpress v. Chidda, 1. L R, 20 All, 40, distinguished. 


SULTAN KHAN v. KING-EMPEROR 


— section 342. 
See Section. 271 (2) bee a 
-———— section 397. 

See Section 123 aes cap, on 
a section 439, 195 
—Sanction—Miscellaneous proceeaines—Coae of Civil Pro- 
cedure (Act XIV of 1882), section 622—Revision—Chas ge— 
Legal Practitioners Act (XVIII of 1879), section Ig. 


A pleader pu:poiting to act on behalf of a lady filed a com- 
promise. ‘The lady complained to the Subordinate Judge 
that she had not authonsed the pleader to compromise but 
the application was “shelved.” The lady then complained 
to the District Judge who diuected an enquuy by the Subor- 
dinate Judge. The Subordinate Judge then held an enquuy 
and examined certain witnesses on behalf of the lady. He 
disbelieved the applicant, who was a witness, and on the 
application of the pleader, sanctioned his prosecution. ‘This 
order was confirmed by the District Judge. eld that the 
High Court could not revise this order under section 439, 
Criminal Piocedure Code. Salig Ram v. Ramjilal, 1. L. R., 
28 All., 554, (F. B.) referred to. //e/d further that no revision 
lay on the civil side, as the courts below had not acted 
without jurisdiction. Ave/d further that the shelving of the 
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first complaint was not a refusal to entertain the charge, and 
this complaint followed by the communication from the 
District Judge amounted to a“ charging of the pleader in 
the court of the Subordinate Judge” within the meaning of 
section 14, Legal Piactitioners’ Act. 


MAZHAR HASAN v. SAEED HASAN ia a 
section 439, 





Meenemen a n taraa eam a nee aaa m 


et tl aeee e res eeaeee eai G Cons 476, 
195— Sanction refused by a Magisirate of first class— Power 
Of District Magistrae. 


A District Magistiate has no jurisdiction to entertain an 
application for sanction to prosecute a complainant, refused 
by a Magistrate of the first class who tried the case and from 
whose order appeals ordinarily do not le to the District 
Magistrate. If he entertaims such an application, his order 
is ultra vires. Heid, further that he has no power to enter- 
tain such an apphcation under section 476 of the Code of 
Criminal Procedure as the offence was not committed before 
him. 

MIHI LAL v. LARETI PRASAD 


a a aaee eea aaa OCELO 498—Fai? 
in non-bailable offences—Discretion—exercised by the Judge. 


Section 498 of the Code of Criminal Procedure gives the 
Court of Sessions and High Court veiy wide powers to 
admit an accused to bail even when he is charged with a 
non-bailable offence. The admission to bail is a matte: 
within the discretion of the Sessions Judge. In this case 
the Judge having exercised his discretion with proper care, 
the High Court refused to interfere. 


KING EMPEROR v. BADRI PRASAD 


ee SW) ction 556— 
Excise officer ordering prosecution—trial by him as magts- 
irate. 


Section 556 of the Code of Criminal Procedure does not 
preclude a magistrate from trying a case under section 52 of 
the Excise Act ın which the prosecution was ordered by 
bım as an Excise officer. 


JANKI Das v. KING-EMPEROR es l 
Companies Act (VI of 1882)—righ/ to inspect books and registers 

of the company. 

See Corporation iy iie oie nie 
Com promise—costruction. 

See Hindu Law—Impartible estate 


mutation proceedings—admissabtlity to vary terms of 
a registered instrument. 


See Evidence Act, 1872, section 92 





widow—effect of decree— Hindu Law—reverstoners. 
See Hindu Law—Reversioners 


by a widow in sutt followed by decree, effect of—Re- 
verstoners— Hindu Law. 


See Hindu Law—Reversioners ... ae axe 
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Contract—vunor—joint Hindu family. 


The ruling in Mohort Bibi v. Dharmo Das Ghose, |. E R, 
30 Cal., 539 (P. C.) only declares that a contract made by a 
minor is void and not voidable, and does not apply to the 
case ın which a contract is entered into by persons of full 
age on behalf of a minor belonging to a joint family. 


MAGHAN DUBE wv. PRAN SINGH ... 





principal and agent—ratification. 


Ratification in the pioper sense of the term, as used with 
reference to the law of agency, 1s applicable only to acts done 
on behalf of the ratifier. A woman, with a limited interest, 
could not, by acts ex post facto, charge upon the estate which 
she represents, obligations not originally binding upon it. 


Raja Ral BHAGWAT DAYAL SINGH v. DEBI DAYAL 
SAHU "E E O 
——— principal and surely —Adinission of the ET hier 


In an action against a surety, the liability must be proved 
against the surety independently of any admissions by the 
principal debtor which are in law no evidence against the 
surety. Ax parle Young, L. R., 17 Ch. D., 668, referred to. 


RAMBHAJAN LAL v. SHEOPRASAD as 
——— public policy—sale-deed of property ae to litigation. 
See Champarty si 
Contract Act IX of 1872, sition It. 
See Estoppel 





— section 25—Avreement to pay a barred 
debi—E xpress contract—Consideration valid 


Defendant executed a sar4far in favour of plaintiffs’ firm, 
in respect of a barred debt due by him to the fiim, stating 
that no interest was to be paid. Æeld, that in order to maintain 
the suit, ıt was necessary to show express promise to pay, 
and not only that the intention to pay was deducible from 
the language of the acknowledgment eld, further, that 
to hold that whenever there was a clear acknowledgment ofa 
debt whether time-barred or not, that was equivalent to a 
promise to pay upon which a suit might be maintained, would 
be to nullify the effect of section 19 of the Limitation Act. 
ffeld, futher, that under section 25 (3) of the Indian Contract 
Act, a promise, made in writing, and signed by the person 
to be charged therewith to pay a eae debt was a good 
consideration, but there must be a distinct promise and not 
a mere acknowledgment. Mam Rum Seth v. Seth Rup 
Chand, I. L. R., 33 Cal., 1047 (1058) distinguished. 


GOVIND Das v. SARJU Das 


—— sections 69,7 0— Fictitious ASSEL NEE a 
pudement-deblor—Rieht to make payment, 


In order to get the benefit of section 69 of the Contract 
Act, the party making a payment on behalf of another, before 
he can recover the amount so paid, must show that he had 
an interest in making the payment. Ram Tahal v. Biseswar 
Lal, L.R„2 1. A, 13; Chedda Lal v. Bhagwan Das, 1. L. R. 
11 All., 234, followed. 


A fictitious assignee of mortgagee rights from a judgment- 
debtor has not such an interest ın discharging a debt as would 
give him the benefit of sections 69, 70. of the Contract Act. 


JANKI PRASAD SINGH v. BALDEO PRASAD TIWARI 





14 


184 


142 
184 


674 


274 
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Corporation—Share-holder—kight to inspect books and registers of 
the company—Mandamus—/ndian Companies Act. 


The respondent, who was a share-holder in the appellant 
Bank, claimed an absolute and unqualified nght to inspect 
the register of the share-holders of the Bank on the ground 
generally improving the administration of the corporation’s 

airs, 


ffeld, that the respondent had no special interest other 
than, or different from, that of each member of the Corpora- 
tion, and that he had no definite right or object of his own 
to aid or serve in asking for inspection of the register, or 
night o1 object which the registe: would illustrate. ex v. 
The Merchant Tailors Co, 2 B and Ad., 115, referred to. 
“The only night the respondent can have, therefore, against 
the Bank in reference to such matters, 1s that which at com- 
mon law belongs to every member of a co: poration.” 


{eld also that the suit was in its nature, though not in 
form, somewhat of the character of an application for a writ 
of Mandamus and could not be sustained. One of the 
principles regulating the issue of the wiit ıs that “the writ 
will not be allowed to issue unless the applicant shows clear- 
ly that he has the specific legal right to enforce which he 
asks for the interference of the court, that he has claimed to 
exercise that right and none other and that his claim has 
been 1efused. 


THE BANK OF BOMBAY v. SULEMAN SOMJT, dg DP Ge AGF 


Co-sharers—/oin! pr operty—building by one without the consent 
of other-—no direct loss—Injunction. 


See Joint Property vies vad Bat seer 93 


Costs—o/ objections under section 278, Code of Civil P1 ocedure, not 
allowed in execution deparlment— ight to sue. 


See Right to sue iis nak oe wee 140 


Court-Fees (Act VII of 1870), section 7, clause 1—.lforfgage— 
sale—prior mortgages—no relief—redemption—fee payable 
on the plaint. 


Plaintiffs brought a suit for sale upon a mortgege. It was 
discovered that there were two prior mortgages on the pro- 
perty in respect to which no relief was cla'med and no court- 
fee paid. The comt below, however, decreed the suit and 
held the plamtiff entitled to redeem the prior moitgages 
without directing the sale to satisfy those debts. Held that 
the couit-fee, paid on the plaint, was sufficient having regard 
to the relief claimed. 


INDAR SEN SINGH v. RIKHI SINGH Sen jee . 10 


ern $BCtion 7— clause V— Suit for 
possession under lease—iwhether tt 1s a suit for speerfic 
performance. 


A suit for possession by the lessee of land comprised in a 
lease is not a suit for specific, performance of the contract of 
lease, and the court-fee payable on the plaint is the same as 
ina suit for possession. But the memorandum of appeal 
must be stamped according to the value of the relief asked 
for, which may be the lease money. 


GHULAM SABIR v. NARAIN PRASAD m vee 535 
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Court Fees Act VII of 1870.—(con/d ) 
rn section 7—clause IX—afplies to 
appeals in morteage sutts—Court-fee payable on subject- 
matter in dispute in appeal. 


Feld, that the court-fee in an appeal arising out of a suit 
for foreclosure ıs payable on the subject-matter in dispute in 
appeal and not on the principal money secured by the mort- 
gage. Nepal Rat v. Debi Prasad, l. L. R., 27 All, 447, and 
ed under Court Fees Act, L L. R, 29 Mad., 367, 
ollowed. 


IN THE MATTER OF THF PETITION OF MAHADEO PRASAD 531 


schedule II, clause Il — Appeal in 

a suil for partition Remand to carry out the partition 

—Appeal from order of semand—Cotrt-fee payable on 

memorandum of appeal. 

In a sut for partition the plaintiffs claimed a half share 
of the pioperty. The Munsif found that they were 
entitled to a half as claimed. On appeal the District 
Judge found that they were entitled to a quarter, and re- 
manded the suit for carrying out the partition. The plain- 
tiffs appealed and challenged the deciee on the merits but 
paid a court-fee of Rs. 2. /redd, that the plaintiffs should 
have appealed from the decision as from a decree and the 
memorandum of appeal must be stamped as such. Kedar 
Nath v Lalji, [1889] A. W. N., 198, followed. 


UMRAO ALI KHAN v. ABDUL SUBHAN KHAN » 545 


schedule H, art. 17, clause I— 
Code of Civil Procedure (Act XIV af 1882), section 283 
— Valuation of surtt, 


Where a parity prefers a claim to any property in execu- 
tion of a deciee but fails to establish it and brings a suit to 
establish the right, the suit 1s of the nature described in sec- 
tion 283 of the Code of Civil Procedure. The plaint is 
governed by the first head of Article 17, of schedule Il, of 

` the Court Fees Act, and is chargeable with only a ten-rupee 
stamp. 


The value of the action must mean the value put by the 
plainuff, and the sum in the execution of the decree 1s not the 
criterion. ‘There 1s in the statute no general or ovei-nding 
reference to value. The terms of sub-section 1 of article 17 
contains no 1eference to value. In short, the statute, for 
good reasons or bad, has dealt with certain actions irrespec- 
tive of value; and the present action is one of them. 

. Dhondo Sakharam Kulkarni v, Govind Babaji Kulkarni, 
I, L. R, 9 Bom., 20, approved. 


Bip! PHUL KUNWAR v. GHANSHYAM MISR, P.C 10 








Custom—Adoption—]ains. 

See Hindu Law—adoption ie site sie 
taheritance—exclusion of danehters-—Bhale Sultan Chhat- 
fris. 


See Hindu Law EA es a , I 
——— rbr ogalion—pre-emptionmperfect partition, 

See Pre-emption ses és 

second appeal—question of law, 
See Code of Civil Procedure, 1882, section §84... wes 456 

Daughters—erclusion from inkerttance-—cusion~—Bhale Sultan 

Chhattris. 

See Hindu Law sci a ene T I 
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PAGE. 
aa LST i nol advancing the entire amoun!—Balance whether 
debt, 
See Code of Civil Procedure, section 266 aos ye 49I 
Declaratory sult—Limitation. 
See Limitation Act, 1877, schedule IJ, article 120 ies 637 


Decree —suzt to set aside—No fraud—Right to sue. 


Z instituted a suit fo. redemption which was decreed. The 
decree was affirmed on appeal by the High Court. On 
appeal to the Privy Council, the decree of the High Court 
was reversed, the Privy Council directing that an account 
should be taken of the defendants’ receipts and payments 
under the mortgage deed and the ultimate balance due should 
be certified. A had died before the High Court gave its 
decision, and his three minor sons weie substituted on the 
record, and their mother appointed as their nextfriend. She 
had algo been appointed by the District Judge as their 
guardian under ae Guarcian and Wards Act. After the 
decision of their Lordships of the Privy Council, the High 
Court transmitted their order to the court below under sec- 
tion 610 of the Code of Civil Procedure with directions to 
ay it into execution. A pleader appeared for the minors 
in these proceedings but on the gth of May, 1905, after the 
accounts had been rendered by both the parties, and it only 
remained to examine and consider these accounts, the pleader 
informed the court that be had no instructions and could not 
proceed further. The court, howevei, after considering the 
accounts passed a decree on the 16th of May 1905 Mean- 
while the mother of the minors had made an i daar to 
the District Judge stating that one of the minors had attained 
majority and praying that he might be appointed in her place 
guaidian of the other two minors. This application was 

nted on the 3id of February 1904. The Subordinate 
udge was not informed of this, nor was ary application made 
on behalf of the two minors for substitution of their major 
brother as their next friend in place of their mother, who 
accordingly continued to be their next friend in the case 
pending before the Subordinate Judge. Then the major son 
of A’ applied on his own behalf and on behalf of his minor 
brothers for a re-instatement of the case and a re-hearing 
after investigation of the accounts, alleging that they were 
not represented when’ the accounts were examined by the 
Subordimerc Judge. This application was refused and no 
appeal was made against the order refusing 1t. Then the 
present suit was commenced, the sole piayei for specific 
1ehief being that the deciee of the 16th of May 1905 may be 
set aside. 


Held that the suit did not lie inasmuch as the only 
relief claimed was that the decree passed by the court may 
be set aside. Even if fraud on the part of the defendant had 
been alleged, the court would not have any jurisdiction to set 
aside the decree. If other relief had been prayed for, and 
there were proof of fraud in obtaining the decree, it might 
be open to the court to treat the decree as a nullity and to 
give suitable relief. But fraud not having been alleged o1 
proved and no specific relief having been asked for except 
the setting aside of the decree, the suit could not be decreed. 
Umrao Singh x. Hardeo and another, 1. L. R., 29 AlL, 418, 
referred to. 


BANARSI PERSHAD v. RAM NARAIN ove ee 95 
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Decree. contd.) 


————order of remand in a suit for partition after determining 


the share—appeal—court-fee payable in appeal. 
See Court Fees Act, 1870 
Decree ex parte—setting aside of—Smail Cause Court. 


See Provincial Small Cause Court, 1887, section 25 
Deed —consirietion. 

See Trust re wes wes 
Dower—debi—Succession Certificate Act, 1889, section 2. 

See Succession Certificate Act, 1889, section 2 


Ejectment—/andlord and tenant—right of the tenant in the abadi 


—partition between co-owners-——iiability to pay rent 
see Landlord and tenant 


Endowment. 
See Trust ... Gak me we? 


Escheat—/o the Crown—morigage by fixed rate tenant—fired rate 


tenant dying childless—redemphon by zamindar. 
See Transfer of Property Act, 1882, section gt 


Estoppel—wi'nor—/alse and fraudulent misrepresentation by a 
minoi— Principle of tiubtiety—test applicable to such eases. 
Contract Act (1X of 1872) section 11—Contract by a minor 


—IlIndian Evidence Act, section 115. 


Per BANERJI, J. When a plaintiff made false and fandi: 
lent representations as to his age with a view to induce the 
defendant at first to lend him and afterwards to purchase his 
propeity, 4e/d that in a suit to recover the property upon the 
ground that the contract was by reason of his minority void, 
the plaintiff was liable in equity to make restitution of the 
benefit he had obtained. Mohori Bibee v. Dharmo Das 
Ghose, I. L. R, 30 Cal, 539, distinguished. In acase like 
this the hability attaches to a minor not on the ground of 
estoppel but on the giound that an infant shall not take 
advantage of his own fraud. S##keman v. Dawson, 16 L. J. 


Ch., 205, followed. 


Per RICHARDS, J. Even assuming that an infant is liable 
for fraudulent misiepresentation in an action for deceit, and 
that the fraud of an infant may be set up as a defence when 
the infant seeks to set aside a transaction induced by his 
fraud, a fair test in a case when the infant sues to recover 
property sola by him, for awarding restitution of the money 

e vendee, ıs to consider whether the defendant vendee 
on the evidence could succeed if be were suing as plaintiff 


tot 


in a suit for damages for fraudulent misrepresentation. 


vendees in the present case not having proved that they were 
induced to enter into the contract of sale by the fraudulent 
misrepiesentation of the minor pe were not entitled to 
bi v. Dharmo Das Ghose, 
I L. R, 30 Cal, 539; Thurston v. Nottingham Building 
Sonety, [1902] Chan. I, and [1903] A. C., 6, referred to. 


Obiter: Per BANERJI, J. “I donot deem it necessary to 
express any opinion on the point, although ıt seems to me to 
be difficult to hold that in no case would the doctrine of 


restitution of money. Moori 


estoppel be applicable to infants.” 


Per RICHARDS, J.—‘‘ In my opimion the ordinary law as to 


estoppel does not apply to infants.” 
JAGARNATH SINGH v. Laura PRASAD 


[A.L.J]. R. 
PAGE. 


545 


295 
23 


598 
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23 
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Estoppel.—icontd.) 
Representation by a widow that she was competent to 
adopi—mEvidence Act (I of 1872), section 115——-Adopled 
son borrowing money and incurring other expenses on Jaith 
of representation—Subseguent dental of authority to adopt. 


Where a widow represented that she had authority to 
adopt and the ceremony of adoption was carried out on the 
faith of this representation, the marriage of the adopted son 
was celebrated by the adoptive mother; the adoption was 
challenged by a reversioner and the adopted son in order to 
defend his 1ight incunied heavy liabilities ; Aeéd@ that the adop- 
tive mother was estopped from maintaining a suit for a 
declaration that she had no authority to adopt. Kannamal 
v. Virasami, I. L. R, 15 Mad., 486; Rangi Vinjak v, 
Lakshmi Bai, I. L, R, 11 Bom., 381; Sant Appayya v. 
Ramgoppaya, I. L. R, Mad., 397 ; Thakoor Oomino Singh 
v. Thakooranee Mehtab Kunwar, [1868] N.-W. P., H. C, R, 
103; Durga v. Khushal, [1882] A. W. N., 97; Sukhbasi 
Lal ¥. Guman Singh, L L. R., 2 All, 366; Sarat Chandar 
v. Gopal Chandar, 1. L. R., 20 Cal, 296 at 311 ; referred to. 


Senata 





DHARAM KUNWAR v. BALWANT SINGH .., ... 568 
ma Clous mortgage—fraud by the mortgagor——right of the 

mortgagee. 

See Transfer of Property Act, 1882, section 35 ... 305 
= Preemption purchaser not entitled to say that there was 

no sale, 

See Pre-emption nt ; . 182 


Evidence Act (lof 1872), section 32 (§}—Ante litem motam— 
Pedigsee—A dinisston in court—LEstoppel, 


Where the plaintiffs had adduced oral evidence in support 
of certain pedigrees filed by them in the first court, and got 
a decree from that cout on the basis of their evidence, but 
at the heaiing of a first appeal against that decree were said 
to have made “ practically no attempt to support the finding 
of the Subordinate Judge,” Ae/d in view of all the circum- 
stances that the plaintiffs were not, estopped from endeavour- 
ing to sustain that finding upon further appeal to the Privy 
Council 


Where pedigrees are not ancient family 1ecords handed 
down from generation to generation and added to as a mem- 
bei of the family dies 01 1s born, but are documents drawn 
up on a particular occasion for a specific purpose by mem- 
bers of the family, they must be treated as mere declarations 
made by the persons who respectively drew them up or 
adopted them. 


In order to make a declaration, made or adopted bya 
deceased member of a family touching the family reputation 
or tradition on the subject of its descent, nadmissible on the 
ground of having been made fost litem motam, the same 
thing must be in controveisy before and after the statement 
ismade. Freeman v. U 4 M. & S., 486 ; Shrewsbury 
Peerage, 7 H. L. C. 1; Duke of Devonshire v. Neill, 2 
Ir. L. R., 132, referred to. 


KALKA PRASAD v. MATHURA PRASAD PC: me Jol 
——— section 91— Promissory note, loss of 
—proof of contents. 


Where a plaintiff bases his cause of action on a promis- 
sory note, which he alleges had been lost, he cannot prove 
the contents, unless he succeeds in proving the loss of the 
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Evidence Act (1 of 1872)—(conid) 


document, apart from the note in which the contract was 
recorded. Banast Prasad v. Fasl Ahmad, I. lL. R., 28 All, 
298, distinguished. 

SIRAJ HUSAIN v. BULAKIRAM 


section 92— Registration Act (III of 
1577), section 17, cl. (6)—Variation of terms of registered 
deeda— Compromise in mutation proceedings — Varying the 
terns of registered deed—admissibulity of. 


A moitgage was executed by one mortgagor on condition 
that the propeity could not be redeemed within 25 years. In 
the revenue court a co-owner of the mortgagor objected to 
mutation of names The matter was compromised, the con- 
dition being that the objector withdrew his objections and 
the mortgagees’ names were entered in the revenue registers 
and it was provided that the mortgage could be redeemed 
in /eth of any year. In a suit for redemption brought 
within 25 years, /e/d, that the compromise could not be 
admitted in evidence inasmuch as it purported to modify the 
terms of the registered mortgage, and that the terms of a 
registered deed of mortgage could not be varied except by 
a registered instrument. 


SADARUDDIN AHMAD v. CHHAJJU F. B. 











— section 92. 
See Registration Act, 1877 


section 115. 














See Estoppel 








section 115. 
See Estoppel TF ; 


Excise Act (XII of 1896), sections 44 (2), 48, 57—Sud-/uspec- 
tor—Excse Officer, 


When the police arrested a man with 18 tolas of charas 
and through their official superior brought the accused 
before a Magistrate, 7e/d, that there was sufficient compli- 
ance with the provisions of sections 44 and 57 of the Excise 
Act, and the accused could be tried by such a Magistrate. 
Queen-Empress v. Makunda, I. L. R., 20 All, 70, followed. 





KING-EMPEROR v. LACHMI NARAYAN 
——— section 48. 
See Sec. 44 (2) 
section 57. 
See 44 (2) ... 
——= section 52. 





See Code of Criminal Procedure (1908) Sec. 556 


Execution of decree—A mbiguity—Reference to pleadings. 

A suit was brought for possession of a courtyard, demoli- 
tion of chabutra and removal of certain parnalas. The court 
of fist instance decreed it ın respect of the first two and 
dismissed the relief about parnalas. The defendant appealed 
and the plaintiff filed objections. The appellate court “ dis- 
misssd the appeal and allowed the objections” but did not 
specify the nature of the relief which was accorded to the 


plaintiff. 


162 


717 


717 


568 
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Execution of decree—(conid.) 


Held that there was not such an ambiguity in the decree 
as would prevent the court in execution from giving effect 
to it Kalp Kuar v. Btisheshar, A. W. N., 1890, p. 75; 
Jawahir Maly, Kistur Chand, LL.R., 13 Al, 3433 Lachmé 
Naran V. Jwala Nath, 1. L. Ry, 18 All, 3443 Aursarun 
Singh v. Purshun Singh, [1870] 2 N.-W. P., p. 4153 
referred to. 


NISAR HUSAIN v. ALLAH BAKHSH n ie. Tae 


Full Bench'reference— Bench not constituted —Powers and duties 
of Division Bench. 


See Code of Civil Procedure, 1882, Sec. 244 ... ie 285 


Gambling Act (II of 1867)—Search warrant tssued to Police 
Officer by Vagisirate—Such Police Officer endorsing st for 
execution to another Police Officer—Legality of execution of 
search, by the Police Officer. 


Search warrants issued under Act No. III of 1867 (Gamb- 
ling Act) are governed by those piovisions of the Code of 
Criminal Procedure which provide for the issue of the 
warrahts in general. Consequently, a search warrant may 
be endorsed by a Police Officer to whom it was originally 
directed to another who is not of a rank below that autho- 
rized under the Act to enter and search. 





KASHI NATH v. KING-EMPEROR... ane wack | “59 
Gharghanna cess. 

See Land Revenue Act, 1901, Sec. 56 oe ... 361 
Gift. 

See Hindu Law—widow tae a en. 67 
~ Muhammadan Law. 

See Muhammadan Law a di .. 169 

See Muhammadan Law—gift J aT ... 566 
Graft—doctrine of — 

See Hindu Law—Ahenation—widow a ». §90 


Grant of superior proprietary rights to the Hindu widow of an 


inferior proprietor—nature of estate taken by widow in such 
grant. 
See Hindu Law—Ahenation—widow ; . 590 


Guardian and Wards Act (VIII of 1890)— Rival claimants for 
guardianship—Arbitration—Power to refer dispute to arbt- 
tratton—Code of Ciuil Procedure (Act XIV of 1882), sec- 
tion Od7. 


Per curiam-—Rival claimants, to be appointed as guardian 
of a minor, are not ın the position of ordinary litigants and 
cannot refer the matter in dispute to arbitration, The guid- 
ing principle, in appointing guardian, is the consideration 
what is best fo. the welfare of a minor. 


Per KARANAT HUSAIN, J.—Section 647 of the Code of 
Civil Procedure deals with procedure and procedure alone 
and does not touch the substantive law of arbitration. The 
consent of parties, in a proceeding for appointment of 
guardian, does not give the Judge any power to 1efer the 
matter to arbitration. 


MAHADEO PRASAD v. BINDESHARI PRASAD... ‘es, IOI 


L03 
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P 
Guardians and Wards Act (VIII of 1890\—'contd.) di 
renee SOCtION 29, 
See Sec. 55... oh PF in c. 260 
section 31 
See Sec. 55... dei ia wae sad. “260 
a a ions 8&5, 29, 31 


—Intercst, rate of—Bond by guardian with pernusston of 
the Judge— Duty of Judge while giving permission. 


Aeld, that while giving permission toa guardian to borrow 
money for the purposes of the minor, the Judge is bound to 
specify the rate of interest, and the amount to be borrowed. 
These should not be left to the discretion of the guardian. 

A creditor is not bound to see to the application of the 
money borrowed with the permission of the Judge. It is 
only necessary for him to prove that he lent the money re- 
lying on the Judge’s permission. ° 


THAKUR PRASAD v., GOURIPAT RAI dan ww» 260 


Hindu Law—acdoption—/ains—custom of adoption of a married man 
of 23 years—Onus of proving invalidity-—Séenor widow 
can adopt—/Junior widow's consent not necessary— Gtiiag 
away a son by mother without permission of husband. 


-Where a Jain widow adopted a married man of 23 years 
of age, and such adoption was challenged by the plaintiff and 
supported by the defendant who relied on a custom among . 
the Jains permitting such adoption, 4e/d on the evidence that 
the custom had been established and that a married man 
may validly be adopted among the Jains. Manohar Lal v. 
Banarst Das, 1. L. R., 29 All, 495, followed. In Jain cases, 
it rests on the party alleging a custom or practice at variance 
with that of orthodox Hindus to prove his allegation. 


Where the plaintiff, who claimed to be the reversione: of a 
Jain, brought a suit during the widow’s life-time, asking the. 
court to declare that she had not adopted the defendant- 
respondent and that if she had adopted him, his adoption 
was invalid, eld that the onus Jay on the plaintiff to prove 
the invalidity. Brojo Kishoree Dassee v. Sreenath Bose, g 

_-W.R., 463 ; Sardar Singh v. Ram Kunwar, A. W. N., 1902, 
p 62, followed. Tarinee Churn Chowdhry v. Sharoda Soon- 
duree Dossee, 11 W. R, 468; Chowdry Pudum Singh x 
Koer Oddey Singh, 12 W. R, 1 P. C.3 Gooroo Prosunno 

- Singh vy. Nil Madhub Singh, 21 W.R., 84, and Hur Dyal 

- Nag v. Roy Krishto Bhoomich, 24 W. R., 107, distinguished. 
The principle upon which the onus is fixed resembles that 
according to which a plaintiff who sues to set aside deeds, 
is bound not merely to prove his heirsbip but must give 
some evidence to impeach the deeds, before he can throw 
the onus of showing a bette: title on the defendant. Tacoor- 
deen Tewarry v. Nawab Syed Ali Hossein Khan, L. R., 1 
I. A. 192: S.C. 21. W. Rẹ 340. 

A senior Jain widow can adopt a boy without the consent 
of her co-widow. 

A widow may pive her son in adoption without any per 
mission derived fiom her deceased husband. Sri Aalusu 
Gurulingaswamt x. Sri Balusu Rama Lakshinanmua, |. L. 
R., 22 Mad., 398, P. C. ; Radha Mohun v. Hardat Bibi, 1. L. 
R., 21 All, 460; Raza Upendra Lal Roy v. Stimati Rani 
Prasanna Stayt, 1 B. L. R 221, referred to, 


JAMBU PERSHAD v. RUPCHAND... dee se. 200 
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Hindu Law—(conid.) i 


——A doption—widow—authority io adopi—representation 
by widow that she was competent to adopt—adopted son 
borrowing money and incurring other expenses on Jaith of 
representation. Subsequent dental of authority to adopt. 


See Estoppel a T aes tee 

~ Alienation by father-—-Mortgage—Redemplion—suit 
against Hindu father—son not parly-right of the son to 
redeen, ' 


See Mortgage—redemption ae Li see 
—— A lienation—mortgage by uncle—for personal benefit. 


Appellant held a decree against his uncle Gendan and got 
him arrested in execution. Gendan Lal in order to pay him 
executed a mortgage bond hypothecating a joint family 
proper to the respondent. The joint family consisted of 

imseM and appellant. The creditor sued appellant who 
pleaded that his uncle could not hypothecate joint family 
property to pay up a decree which he (appellant) held against 
him. 


Freld (STANLEY, C. J. and BANERJI, J.), that appellant’s 
plea must prevail. 


Distinction between powers of a manager who is a father 
and a manager who is not a father, pointed out. 


RAM RATAN v. LACHMAN Das... =< i 
A lienation—widow—Onus probandi—gal necessity. 


One who claims title under a conveyance from a woman 
with the usual limited interest, and who seeks to enforce the 
title against reversioners, is always subject to the burden of 
proving not only the genuineness of the transaction but the 
full comprehension by the limited owner of the nature of the 
alienation she was making, and also that the alienation ‘was 
justified by necessity, This burden lies the more heavily on 
one who comes into court with the case that he did not take 
from a limited owner, but from one whose title he alleges to 
have been adverse to that owner. 


RaJa Rat BHAGWAT Dayan SINGH v. Dest DAYAL 
SAHAN £0 a? rv æ P., C. ste 


widow—alienatian by—necessily—reversioner—-righti 
to sel aside sale. 


When a Hindu widow sells property for a consideration 
the whole of which was advanced by the vendee for legal 
necessity, a 1eversioncr cannot get the sale set aside even on 
payment of the entire sale price Govind Singh v. Baldeo 
Singh, I, L. R, 25 All, 330; Mawdelv. Abu Jafar, I. L. R. 
27 All., 494, distinguished. 


RAGHUBAR DAYAL Vv. AKHTAR KHAN.. 











TT 








NL 


-—— Mitakshara—alienation—avidow—consent of reverstoners 
—legal necessity. 


A Hindu widow, governed by the law of Mitakshara, can 
alienate her husband’s property without legal necessity on 
obtaining the consent of the whole body of persons consti- 
tuting the next reversion and it is not necessary for her to 
obtain the consent of all his kindred who can reasonably be 
regarded as having an interest in questioning the transaction 
Ramphal Raiv Tula Kuari, |. L. R., 6 All, 116, not approv- 
ed. Radha Shyam V. Joy Ram, 1. L. R, 17 Cal, 896, ap- 
proved. Nobo Kishore v, Hari Nath, 1. L R, to Cal., 1102; 
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Naruda Mathu v. Srinivasa, I. L. R, 21 Mad., 128; Vinayak 
v. Govind, I. L. R., 25 Bom., 129, referred to. 


BAJRANGI SINGH and others v. MANOKARNIKA BUKSH 
SINGH ; TA a PA oa Be 


altenation— widow—husband being inferier proprietor— 
death of the husbund—subsequent—grant by Government to 
Hindu widow of superior proprietary right—Nature of 
estate laken by widow in such grant—Graft— Trust. 


J’s husband and some other persons were inferior proprie- 
tors (JAftihaddams) of a village. After death of /’s husband, 
Goveinment conferred the sartindarit rights upon / and 
these other persons. //e/d, that the inferior proprietors 
acquired these zamindarti ughts by virtue of and not indepen- 
dently of their pre-existing estate, the inferior estate thus 
becoming merged as it were in the superior interest. / 
therefore could not deal with the estate as her absolute 
property. 

Per STANLEY, C. J. Even if the act of Government 
amounted to a grant of the savundari rights to J, the doc- 
trine of graft would be applicable and she became a con- 
structive trustee of the mghts so acquired for the parties 
entitled to the whole interest. Aeech v. Sandford, 2 Wh. 
and T. Eq. C., 693, referred to. 


KASHI PRASAD v. [INDAR KUNWAR 


Debis—Son’s hability for father’s debts—Burden of 
proof—tnimnorality—antecedent debts. 


In a suit by a creditor against the sons of a Hindu debtor, 
the burden of proving that the debt was tainted witb immo- 
rality hes on the son. It is not for the creditor to prove that 
the debt was contracted for payment uf antecedent debts or 
that the family stood in need of money, and that the debt 
was taken for such necessity. Maharaj Singh v. Balwant 
Singh, 1. L. R, 28 All. 508, not followed. Debi Dat Vv. Jado 
Rat, 1. L. R, 24 All, 459, followed. General evidence of the 
profligacy of the father is not sufficient to exonerate the sons 
os ue debtors from their pious duty to pay their father’s 

ebts. 


BABU SINGH v. BEHARI LAL 


debts—satisfied by a wife in her husbands iife-time— 
Voluntary payment— Transfer of husbands property after 
his death. Legutly—labslity to pay the consideration money 
—font famiuly—nature of. 


The existence of debts due by the ancestor at the time of 
his death 1s a condition precedent to the liability of the heir 
to pay them. When a husband’s debts were paid hy a wife 
in the life-time of the husband, the payments were voluntary 
payments and the husband’s propeny could not be made 
hable for those debts after his death. A transfer of property 
for payment of those debts could not be deemed to bea 
transfer made for payment of his debts, 


During the life-time of N, his wife M paid his debts. 
After his death when she inherited his property she trans- 
ferred certain property to satisfy those debts. Plaintiffs, the 
daughters sons of XW, sued to set aside that sale. edd, 
that the plaintiffs were not bound by the sale as the payments 
by M were only voluntary, and the property could not be 
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made liable for the debts, but the plaintiffs were in equity 
hable to pay the whole consideration money which the trans- 
feree had paid. 


Nature and incidents of a joint Hindu family governed by 
the Mitakshaia considered. 


HIMMAT BAHADUR vw. BHAWANI KUNWAR... wee 339 


me a A 





debi due by a widow—Legal necesstiy—Only life estate 
saleable tn execution. 


When a creditor lends money to a Hindu widow on her 
personal security and not upon any mortgage of her husband’s 
property, any decree which he obtains on his simple money 

ond can only bind the rights and interests of the widow, 
even though the loan was incurred by her for legal necessity. 
Dhiraj Singh v. Manga Ram, [1897] A. W. N , p. 67, fol- 
lowe® Maynes Hindu Law, para. 64, 7th edition, referred 
to. 


KALLU v. FAIAZ ALI KHAN “ee sae e.. 367 


aana ae aeae 





gift in favour of widow—consiruction—Malik-—mean- 

ing of. f 

Where the words Malik wa khud thhtiyar are used ina 
deed of gift in favour of a Hindu widow, they import an idea 
of full proprietory rights, and unless there is something in 
the context to qualify her rights she takes an absolute interest 
in the property. Kollany Koer v. Luchmee Pershad, 24 W. 
R., 305; Lalit Mohan v. Chukkon Lal, L. R., 24 1. A., 76, 
approved. Padam Lal v. Tek Singh, L L. R, 29 All, 217, 
referred to. 


SURAJMANI v. RABINATH OJHA MN us P.C: -67 


m praem 





Tnipartible estate—Preuious suit compromised—efect of 
compronnse—intierpretatton. 


The widow of the last holder of an impartible estate was in 
possession of that estate under a will. Her husband’s 
nephew brought a suit to contest the will and to recovei 
possession of the impaitible estate. The sult was compro- 
mised, the widow being left ın possession during her lıfe- 
time of the estate as gaddinashin, but wlthout the power 
to transfer or charge the estate in any way, an annuity of 
Rs. 12,000 per annum being settled upon the nephew, and it 
being declared that after the death of the widow, the nephew, 
or any representative (asm mokam) of his, who may be 
alive at the time, shall be the absolute owner (malik musta- 
Žil) of the estate and shall occupy the gadai. 


Held, upon the construction of the compromise, that the 
character of the estate as ıt had been handed down from 
fathe: to son for generations was not changed, that the 
nephew took an absolute vested interest in the property the 
enjoyment of it being postponed during the life of the widow 
and that upon the death of the nephew the estate devolved 
accoi ding to the iules of primogeniture governing impartible 
estates and did not pass to the widow of the nephew as an 
estate governed by the oridinary rules of Hindu Law. 


HARPAL SINGH v. LEKHRAJ KUNWAR a 425 





Joint family—nature of 
See Hindu Law—dehts se dine w+. 339 


794 INDEX (A. L. 


j}. R. 


PAGE 


Hindu Law—(coutd.) 
Mnhertlance—exclusion o danghters—custom—Bhale 
Sultan Chhatiris. 


Among the Bhule Sultin ChAuttris of Oudh, there isa 
a custom by which the daughters are excluded from inherit- 
ing their father’s property. 


BaJRANGI SINGH and others v. MANOKARNIKA BUKSH 
SINGH ve idi sia E ra Or 


Inherttance—Incuradle disease—Virulent type—Con- 
tracting disease after inheritance, effect of. 

A Hindu is not divested of an estate if after inheriting it 
he contracts an incurable disease. It is only cases of virulent 
and aggravated type of an incurable disease that cause inabi- 
lity to inherit. 


MURLI SINGH v. JAI SINGH... oe 


[rherttance—Milakshara—Samanodaka—sister’s son. 

Where the question was as to inheritance to thé estate 
of one G deceased, who was a Hindu governed by the Mitak- 
shara, and the plaintiffs proved that their father and the 
deceased were descended from one common ancestor, both 
being only seven degrees removed from that ancestor, Aeld 
that the plaintiffs were entitled to succeed as against the 
sister's son. 


KALKA PRASAD v. MATHURA PRASAD eae en OP 


Joint property—Agreement among the owners that 
shares should remain joint—not enforceable. 

There were four brothers jointly entitled to certain zamin- 
darı property. One of the brothers died childless. One of 
the brothers brought a suit against the sons of the two 
others for partition, A compromise was entered into 
among the then defendants that their shares should remain 
joint. The plaintiff who was a defendant to that suit now 
applied under section 110, Land Revenue Act, to have his 
share separated— 


Held, that the application was maintainable. 


: The right of a co-owner to have partition of his share is 
incident to the right of ownership, and an agrecment not to 
partition for an idefinite ence would be contrary to that 
right, and therefore, not enforceable. 


CHANDER SHEKHAR wv. KUNDAN LAL ee re 


Religious Endowment— Powers of a Hindu testator to 
place limitations Bequest followed by endowment. 
Disputes having arisen about the management of a temple 

between D, the founder of the endowment, and others, the 

matter was referred to arbitration. The arbitrators decided 
that D should be the manager of the temple but made no 
provision as to who was to succeed him. Held, that the 
founder of an endowment had an inherent right to appoint 
his successor in the absence of any express provision to that 
effect. D executed a document by which he reserved the 
life estate in his property to himself and which was to de- 
volve on his daughter after his death, and he directed that 

it was to be applied to the temple after her death. e/a, 

there was no cbjection to the limitations by a Hindu testator 

or settlor or a life estate followed by an endowment of 
property to religious or charitable purposes, such limitation 
not being contrary to the rule laid down by the Privy 

Council in the Tagore case. 


` GOVIND PRASAD v., GOMTI vey on ee 
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——Reversioners— Compromise by a widow in suit followed 
by decree—effect of— 


Held, following Gobind Krishan Narain v. Khunni Lal 
A. W. N., [1997] 151, that a compiomise made by a peison 
holding a ‘Hindu widow s or Hindu daughters estate in the 
property of a deceased husband or futher is not binding on 
the reversioners, even though it has been followed by a “dec- 
ree of court, and that the reversioners can only be bound by 
a decree made after a full contest. 


MiHid\l wv. BALDEO .., 


Will—bequest to d PTE of pial —Con- 
struction. 


A testator bequeathed his property on the happening of 
ceitain events to his “ daug btcrs in equal shares to whom 
and thei: respective sons” he gave the same and in case any 
of them died childless he directed that the other daughter and 
her sons were to get the whole property ; 10 case of the death 
of either daughter leaving sons, the share of such daughter 
was to be paid to such of her son or sons, share and share 
alike. Æ eld, that the intention of the testator was to exclude 
the daughters’ daughters fiom inheritance and that he only 
gave to the daughters a life interest in the property. Maño- 
med Shamsool v. Shewak Ram, Le R. 21. A, 7, referred to. 


RADHA PRASAD MULLICK Y RANIMONNI Dast ... P.C. 
Inheritance—Lvel/usion of daughters—Custom—Bhale Sultan 
Chhalrits, 
See Hindu Law 
et ne — SHE SChOOL, 
See Mahomedan Law ... 


Joint property—Co-sh wer building on dei of the rer “ial: 
out permission of other joint owners—No direct loss— in- 
junction. 


One of several joint owners of land is not entitled to erect 
a building on the joint property, without the consent of the 
other joint owners, notwithstanding that the erection of such 
building might cause no direct loss to the other joint owners. 
If one co-sharer builds without consent on the joint land, a 
mandatory injunction ought to be granted. Shadi v. Anup 
Singh, L L, R, 12 All, 436; Nayu Khan v. [intiaz-ud-din, 
I. L. R, 18 All, 115, followed. Judgment of RICHARDS, J., 
reversed. 


LACHMI v. GANGADIN . yas f 
Joint Trial—Approver—fpardon EET of ee with 
other accused. 
See Code of Criminal Procedure, 1882, Section 337 
Jurisdictlton— Cause of Action. 
See Code of Civil Procedure 
Civil Courts— Declaration of right to Bill ci COWS. 
_ See Code of Civil Procedure, 1882.. 


Civil and revenue courts— Landlord äni Ti ami 
Aera Tenancy Act (If of rgor), U. Section 79—order tn 
ejectinent—sutt wn civil court by eee of fenant—tes judicata. 

An occupancy tenant leased his land to the plaintiff 
Subsequently he relinquisbed his rights in favour of the 
zamindar. The sanindar took proceedings in the revenue 
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court and got the plaintiffs ejected and put other persons as 
tenants of the land’ | in dispute. In the meantime he conti- 
nued to take rent fiom the lessees but without piejudice to 
his contesting the lease. //e/dthat a relation of landlord 
and tenant subsisted between the parties up to the date 
when the landlord got the lessees ejected. The suit of the 
lessees for possession was consequently a case which was 
cognisable by a revenue court and was therefore barred 
by the rule of res judicata on account of the judgment of the 
revenue court ın eyectment proceedings. 


BALWANT SINGH v. GIRDHARI LAL 





Civil and revenue courts—Suit for declaration that 
lease was void. 


A suit by co-sharers of a village that a lease granted by a 
lambardar was null and void is a suit of which the civil 
courts can take cognisance. Jagannath v. Fkardayal, 
A. W. N., 1897, p. 207, referred to. 


NIHAL CHAND v. RUSTAMALI KHAN 


Civil and revenue courts—Agra Tenancy Act (II of 
1), U. P., section 4 (5); section 32 (2), chapter TII— 
Paraon of rent-jree holding—Surit maintainable. 


Section 32 (2) does not apply to a rent-free grantee but 
falls within chapter III which deals with division, devolu- 
tion and transfer of tenancies. A tenant does not include a 
rent-free grantee. A suit for partition of a 1ent-free holding 
is maintainable in the civil court. Abdul Karim v. Ram- 
san, A. W. N., [1908,], p. 197, approved. 


SAGARMAL v. MAKHAN LAL 


Civil and Revenue Courts—Partition of jind meer 
to Revenue (Act XIX of 1873), sections 132, 241 —Land 
Revenue Aci (IIT of U. P., 1901), section 233 (k). 


Where the whole of a village was under partition in the 
Revenue court and that court directed that the village should 
be divided into 26 mahals, one of which, the mahal of the non- 
applicants, for partition should consist of 12 attis, but right- 
ly or wrongly land which should have formed part of the 
mahal of the non-applicants was alloted to one of the other 
mahals, Ae/d, that this was question relating to the partition 
or union of mahals, and the remedy of the party aggrieved 
was an appeal against the order confirming the partition and 
not a suit in the civil court. 


Kishen Prasad x. Kadher Mal, 20 A. W. N., 11, distin- 


guished. 


TERBENI SAHAI Vv. JAGANNATH ... 


Civil and Revenue Couris—Suit for a pecraation that 
the plaintiff as the adopted son of a tenant was entitled 
fo tenancy. 


See Agra Tenancy Act, 1901, section 95 (0) ... 
— Civil and Revenue Courts. 
See Agra Tenancy Act, section 22 eid ena 
Criminal Offence. 
See Code of Criminal Procedure, 1898, section 179 


Suit about properties in two districts—Suit Compro- 
mised about property in one district—E fect of. 


See multifariousness 
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SEVEN Years. 


A lambardar has not the geneial power, without the consent 
of co-sharers, to grant a lease of co-parcenary land beyond 
such term as the circumstances of paiticular year or season 
may require. Chattray v. Nawala and another, I. L. R, 29 
All, 20, followed. Mukta Prasad v. Kampta Singh, A. W. N., 
1908, p. 277, distinguished. In this case a lease for seven 
years was set aside. i 


TIKAM SINGH zv. KHUBI RAM 


Land Acquisition Act (1 of 1894)—Section 49—Land for the full 


and unimpaired enjoyment of the house—when a part of the 
house. 


Whether or not land is or is not reasonably required for the 
full and. nnımpaired enjoyment of the house is a question of 
fact depending upon the particular circumstances of each case. 
The land, which is not a hovse, manufactory or building in 
the literal sense, anc which is not reasonably required for 
the full and unimpaired use of a house, manufactory or 
building, cannot be considered as part of the house, manu- 
factory or building, within the meaning of section 49 of 
Act I of 1894. 


The Government intended to acquire a portion of the land 
of the plaintiff for municipal purposes. The land to be 
acquired was at the end ofa garden about 80 paces from 
the house. //e/d, that the land was not such as was required 
for the full and unimpaired enjoyment of the house. 


NITARAAM V. THE SECRETARY OF STATE FOR INDIA 


Landiord and tenant—Aighi of the tenant in the abadı on parti- 


tion between co-owners—nol affacted—liability to pay rent 

—ejectmnent, 

A partition between the co-owners cannot injuriously affect 
the rights which a tenant possessed before a paitition took 
place. 


Where under a partition between two co-owners the agrı- 
cultural holding ofa tenant fell to the share of one co-owner 
his house in the edad in the share of the other, Ae/d that 
he continued to hold the house site as an appurtenant to his 
holding and could not be ejected. 


Feld, further, that he was not liable to pay rent for his house 
site to the co-owner in whose share his house had fallen, 
Panna v. Nasir Husain, A. W. N., 1902, p. 60, doubted. 
Dharam Singh v. Bhoolar,2 A. L. J. R., 588 ; Sundar Lal v. 


. Chajyoo, A. W. N., 1901, p. 112, referred to. 


SADDU vw. BEHARI SINGH oF ite F. B. 


Tenants right to trees onthe holding—injune- 
tion. 

The presumption of law, and the general rule in the 
absence of custom, 1s that the property in timber on a tenant’s 
holding vests in the zamindar, and that the tenant has no right 
to cutrand remove such timber. But, in the absence of custom 
or of a contract to the contrary, a zamindar has no right to 
interfere with the enjoyment by his tenant of the trees upon 
his holding as long as the relation of landlord and tenant 
subsists. 


Hence where the courts below granted to the plaintiff, 
zamindar, an injunction to restrain the tenants from offering 
obstruction to the cutting down, and removal of the trees 
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upon the holding, Ae/d (affirming the judgment of RICHARDS, 
J.) that the injunction was improper, and had been rightly 








refused. 
GANGA Dak v. BADAM see = 99 
See Jurisdiction—Civil and Revenue Courts . ave. 290 
Land Revenue Act, (N. W.-P. Act XIX of 1873), section 132. 
See Jurisdiction—Civil and Revenue Courts ... te. 725 
Section 241 
See Jurisdiction—Civil and Revenue Courts .. "are (Ge 
Land Revenue Act—(Act Ill of 1901, U. P.)—-section 36. 
See Res judicata sha ET » 642 
~ — sections 86, 86— 
Gharghanna— whether a Cess, 
Held, that a tax of half an anna payable to the zamindar by 
the tenant for occupation of house site and known as gharghan- 
na was not acess within the meaning of sections 56 or 86 oi 
the Land Revenue Act, and the zamindar could maintain a 
suit for its recovery. . 
BALWANT SINGH V. SHANKAR g 361 
set EE EE E OG: 
See Section 56 i; a 361 
— ection 110. 
See Hindu Law—Partition re Sa we” 670 
Se section 111; 
See Specific Relief Act; 1877—section 42... ay “OTA 
tan emm SOCtion Z33A. 
See Jurisdiction—Civiland Revenue Cout ... sac 725 
an aaee O 233K, 
See Specific Relief Act, 1877, section 42 ae 614 


Lease—Conattion for payment of rent tn advance— Validity of pay- 
ments tn advance as against an auchon purchaser. 


Bona fide payment of rent in advance by lessees to the 
lessor under the condition of a registered lease before sale 

' of the property is binding upon the purchase: as the lease 
being a registered one it is his duty to make enquiries whe- 
ther any payment was made under its te:ms. 


_NAND KISHORE v. ANWAR HUSAIN is — 9i 


—-—-— Concurrent lease—Rights of lessee— Assignment of Land- 
lords steghis—Sutt for rent against second lessee—maintain- 
able—Jjirst lease not expired. 


‘lhe plaintiffs executed a lease of certain property ın favour 
of A, and before the expiry of the teim of that lease, another 
lease in favour of S who was authorised to recover’the rent 
reserved under the previous lease from Æ Meld, that the 
latter lease was what is known as concurrent lease and oper- 
ated as an assignment of the landlord’s interest dunng the 
term of the earlier lease. As assignee of landlord’s rights, 
S was entitled to collect rents fiom the previous lessee. 
farmer v. Beon, 3 C. and K., 307, applied. — 


RAM ANNANT SINGH v. SHANKAR SINGH ... ae. 423 


a 
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VOL. V.] INDEX. 799 


PAGE. 
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—_——— Surt fo set aside lease. 
See N.-W. P. Rent Act, 1881, section 1740...” ite. ATS 
See N.-W. P. Rent Act, 1881, section 174... .. 470 


—— Power of lambardar to grant lease of co-parcenary land 
for seven years. 


see Lambardar as 173 


———Lessor and Lessee—Sui? for pets perfor PTE 
for possession of tmmoveable property—Limitation Act (XV 
of 1877), arts. 113, 144, sch. Il, 


Where the lessors contracted to give possession to the 
lessees but did not do so, and the lessees brought a suit for 
possession, more than three years afterwards, /e/d, that the 
suit was one for the specific performance of the contract and 
was governed by article 113, and not article 144, schedule 11, 
Limitation Act, and the suit was barred by time. 


CHARNA v. BANS LAL.. u. 529 
Legal Practitioners’ Act (XVIII of 1879), section 9. 
See Code of Criminal Procedure, section 4 (v) e AG 
——— — meetin 13—comnpromise 
by client. 


A legal practitioner, who believing himself to be under a 
pecuniary liability to his chent, endeavours to get the chent 
to accept a less amount than that for which he is liable, is 
not guilty of “ grossly improper conduct in the discharge of 
his professional duty ” within the meaning of section 13 of 
the Legal Practitioners’ Act. 


In the matter of AHSAN ALI i ius oie 147 


—— —_— — eton 18. 
See Code of Criminal Procedure, 1898, section 439 iss 749 


Limitation Act (XV of 1877), section 19— Acknowledgment 
Natural guardian—Computation of Hmitation—F resh start 


Held BANERJI and RICHARDS, JJ., (STANLEY, C. J., dis- 
senting)—that when a natural guardian acknowledges a debt, 
such acknowledgment is by an ‘agent duly authorised in 
this behalf within the meaning of section 19 of the Limitation 
Act and gives a fresh start for the computation of limitation 
against the minot. 


Tilak Singh v. ChAhutta Sinead, I. L. Rọ 26 All, 598, 
not followed. Chinnaya v. Gurunathan, 1. L. R., 5 Mad., 
169 ; Sobhanair ve Srisamulu, IL L. R, 17 Mad, 221; 
Kailasa v. Ponnu, I. 1. R, 18 Mad., 456; Sudrantania v. 
Arumuga, I, I. R, 26 Mad, 330; Annapagauda v. Sangads- 
eayapa, L L RY 26 Bom., 221; ‘Narendra v. Rai Charan, 
I. L. R., 29 Cal., "647 | Bett Maharani v. Collector o Etawah, 
L. L. R., 17 All, 192 ; Kamala v. Har Sahat, A.W. N., 1888, 
187 ; Chinnery Ve Evans, 11 H. L. C., 115, referred to. 


Held, STANLEY, C. J., that the relation between a guardian 
and a ward is not that of an agent to a principal, but that of 
a trustee to a cesti gue trust. A guardian is not competent to 
acknowledge a debt due from a minor so as to give a fresh 
start to the computation of limitation. 


The difference between the manager of a Hindu family 
and a natural guardian of a minor pointed out. 


Ram’ CHARAN Das v. GYA PRASAD si F. B. 375 
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: section 22—odjection as to non- 
joinder of party not taken at the earliest of portunity Code 
of Civil Procvedure, 1582, section 34. 


See Code of Civil Procedure, 1882, section 34 , «+, 554 


—_— — schedule I, art. 785—nstalment 
bond—reditor having option to sue for the whole on first 
adefaulioption not exercised, 


Undei the terms of an instalment bond the creditor had 
an option to recover the whole amount but did not aval 
himself of it. On the contrary he brought this sut for 
recovery of an instalment more than three years after the 
date of the first default ; 4e/d that the suit was not barred by 
limitation. 

When a bond is not so worded as to compel a creditor to 
sue for the whole amount at once on the fist default, he 
could not be compelled to sue for the whole. Shankar 
Prasad v. Julpa Prasad, 1. L. R., 16 All., 371, apphed 

AJUDHIA v. KUNJ LAL a oe 




















: ae 92 
art, 91—sham transaction—suit 
Jor declaration—no prayer for setting aside the deed—effect 
of—on suit. 
When a plaintiff brings a suit for a declaration that a 
certain sale deed executed by him was a sham transaction, 
it 1s not necessary for him to sue to set it aside and article 
91 of the Limitation Act has no application to such cases. 
Shamlai v. Amarendro, I. LL. R., 23 Cal, 460,and 7. P. 
Petherpermal v. Muniandy, 12 C. W. N., 562, followed. 
JAGARDEO SINGH v. PBULJHARI aoe iy 22 
— art. 91. 
See Benami Transaction na Ski ʻa 290 
See tees art. 97. 
See Artcle 16 ss TE sae 480, 484 
— —— art. 105. 
See Code of Civil Procedure, 1882, ‘Section 43 . 192 
ent ei ne nn EE, LOK, 
See Code of Civil Procedure, 1882, section 43 ai 278 
art. IH. 
See artıcle 132 T be 243 
art. 113. 
. See Lessor and Lessee ss 529 


Sart. 116, 997—Vendor and pur- 
chaser— Breach of covenant—Refund of consideration. 


The defendant sold to the plaintiff half ofa village, on 16th 
September, 1899. In respect of % of that share one Nang: 
was recorded in possession in lieu of maintenance. ‘The 
plaintiff purchased with knowledge of her rights and obtained 
a relinquishment from her. The couts, in spite of the relin- 
quishment, refused to record the name of the plaintiff. The 
plaintiff brought a suit for possession against Nang, but 
that suit was dismissed on 23rd November, 1900 The 
plaintiff brought the present suit for recovery of proportion- 
ate amount of sale consideration and damages on 9th July, 
1904. Among other covenants there was one to the follow- 
ing effect: Agar hist wajah se mushtari ko kabsa.na mile to 
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woh nalish karke kabsa le le aur main sinuuedar karja aur 
harcha ka hounga. deld, that that was a covenant for title 
and the defendant was liable to refund the proportionate 
amount of sale consideration. Ye/d, further that the suit 
was for compensation for breach of covenant and the sut 
was not governed by article 97 but by article 116, Limi- 
tation Act, sched. H. 


Muri KUNWAR v. CHATAR SINGH 480 


arts. 116, E of covenan? 
—<atspossession of the vendee return of sale considera- 
tion—ıegistered sale-deed. 


A sale-deed set out that the property sold was unincum.- 
bered and there was a covenant that if the vendee was 
dispossessed fiom any portion of the property, the vendors 
would repay a proportionate part of the sale price The 
vende was dispossessed fiom a portion of the property by a 

rior incumbrancer. Ae/d, that article 116 and not 97, sch. 

, of the Limitation Act, governed the suit and the suit 
atta be brought within 6 years from the date of disposses- 
sion. Mul Kunwar v. Chatar Stugh,5 A. L. J. R., 410, 
followed ; Tuishi Ram x Aurii D Dhar. L L. R., 26 Bom., 
750, referred to. 


RAMJAGG! RAI v. KAULESHAR RAI e . 484 





art. 116—covenan?t fo deliver posses- 
ston——possession not piven—sutl Jo money—compensation 
for breach of covenant. 


The defendants executed a bond hypothecating the mort- 
gagee rights in certain property. There was a covenant that 
the mortgagee will be entitled to recover his money if posses- 
sion was not delivered. More than three years afte: the 
execution, the mortgagee brought this suit for recovery of 
money. Heli, that the suit, in effect, was a suit foi com- 
pensation for breach of contract and was governed by article 
116 of the Limitation Act Ram Narain v. Kamta Singh, 
L L. R., 26 All, 138, distinguished. 


THE COLLECTOR OF MIRZAPORE v DAWAN SINGH  ... 486 
art. 116. 
see Transfe: of Property Act, 1882, sec. go .. n 670 





art. 120—declaration—cause of ac- 
fion—denial of tiile, 


° Where the defendants name was entered in the revenue 
papers in 1895, and the plaintiffs ın 1903 applied for correc- 
tion of those papers, when the defendant again asserted his 
title, Ae/d, the plaintiffs’ cause of action for a declaratory suit 
waose in 1895, ad there was no fresh cause of action in 1903 
and the refusal to have the entry corrected was a continu- 
ation of the orginal cause of action. 


Where the plaintiff is in possession and asks for a decla- 
ratory decree, the limitation applicable to the suit is that 
prescribed by art. 120, sch. II], Limitation Act, and should 
be computed from the date on which his cause of action arose. 

ie v Kam Baran Singh, ILL R, 20 All, 35, F. B. 
followed. Ælahi Aukhsh v. Harnan Singh, 18 A. W. N. 
215; Skinner v. Shanker Lal, (unreported) distinguished. 


AKBAR KHAN v. TURABAN `. a c. 637 
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art. 132—nnpaid vendors lien— 
statutory charge—Transfer of Property Act (IV of 1882), 
section 55. 


A claim by a vendor foi the enforcement of payment of 
purchase money by sale of the purchased property is a statu- 
tory charge differing from the len which an unpaid vendor 
in equity possesses for the recovery of the balance of his 
purchase money. The article of Limitation applicable to 
such a suit is 132 and not 111. Har Lal v. Muhamdt, 1. L. 
R, 21 All, 454; Rama Krishna v. Subrahmania, |. L. R. 
29 Mad., 305, approved and followed. 


MUNIR-UN-NISA uv. AKBAR KHAN eon F. B. 243 


sch. H, art. 141—Muhamamdan wi- 
dow out of possesston—suit within 12 years after her 
death. 


G died leaving a widow B anda brother NX. B olMtained 
possession in heu of dower but shortly after lost it and her 
suit for possession was also dismissed. The defendants 
remained in possession for over 12 years. Within 12 years 
of #’s death but more than 12 years after her dispossession 
the heirs of Z brought this suit for possession. Æeld, that 
the suit was barred by limitation. The suit would have been 
in time only if Æ had remained in possession till he: 
death. Hashmat Begam v. Mashar Husain, 1. L, R., 10 
All, 343; and Agam v. Fursuddin, | L. R., 12 Cal., 504, 
referred to. 


ALI AHMED v. MUHAMMAD OWAIS KHAN TE i L 
art. 144. 
See Benami transaction sat sag ie 290 

















See article 113 529 


enn nn SON. UI, art. 178—dale of confirma- 
tion of sale—siarting of limitation for execution, 

Section 316 of the Civil Procedure Code provides that the 
certificate of sale is to bear the date of the confirmation of 
sale and ıt must be deemed to have been granted on the date 
which it bears. Although the grant of a certificate is a 
necessary preliminary to an application under section 318, 
such an P will be barıed by limitation under article 
178 of the Limitation Act 1f not made within three years of 
the date which the certificate bears, that is the date of the 
confirmation of sale. Dissenting judgment of KEMBALL, J., 
in Basafav Marya, 1 L. R., 3 Bom., 433, followed. 


RANJIT SINGH v. BALDEO SINGH ae en “S16 
art. 178. 








See article 179 


c arts. 179, 178—exrecution of decree 
—deciee as originally framed incapable of execution — 
amendment of decree. 


A decree for sale was obtained on foot of a mortgage. The 
decree was made absolute on 3rd February, 1903. By 
mistake of the Court or its officers, the decree ordered the 
sale ot a village which did not in fact exist. The decree- 
holders applied for correction of the decree, and on 14th 
November, 1903, the correct name was substituted. Within 
three years from that date but upwards of three years from 
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that of the order absolute, the decree-holders applied tor 
execution of the decree. /’e/d, that the application was within 
time. A decree ordering sale of a non-existent village is incap- 
able of execution, as it would be impossible to comply with the 
provisions of the law as to e) and affixing proclamation 
on the property. Afuhammad Suleman Khan v. Muhammad 
Yar Khan, I. L. R., 17 All., 39, relied upon. 


BIHARI v. RISAL a ue 303 


art. 179—Afpdlication in con- 
tinuation of previous application, 








eg ey 





Ceitain property was attached in execution of a decree 
and was ordered to be sold. On the date fixed for sale the 
bidders did not come and the sale was not held. The decree- 
holder was required to pay certain fees for fresh sale notifica- 
tion. The court ordered that the case may be struck off “for 
the present.” About two years after the date of sale and 
more than three years after the date of the application the 
decree-holder applied that the property which could not be 
sold for want of bidders aay be sold. A/e/d that the applica- 
tion was an application in contmuation of the previous 
application and the decree was not barred by limitation, 
by using the words ‘foi the present’ the court intended 
to keep the execution proceedings in abeyance? Dhaki 
Ram v. Jogendra,5 C. W. N., 347, distinguished. Rahim 
Khan v. Phul Chand, 1. L. Ra 18 AIL, 482, referred to. 


Held further that havıng regard to rule 388 of the rules of 
4th April, 1898, no fee should have been levied for further 
sale notification. 


MUJIB-ULLAH v. UMED BIBI ve eave 610 


— art. 179 —Application for sale of 
other property also diswmissed—Third application to sell the 
property the sale of which was asked for in the first 
application— Whether could be treated as in continuation. 


Decree-holder obtained a decree for sale of several pio- 
perties against the representatives of I. He put the decree 
in execution on the 7th August, 1900, against the village 8 
which had come on partition between the heirs of 7 to S and 
which was mentioned in the order absolute as lable to be 
sold. S objected on the ground that she had paid the pro- 
portionate shaie of the decretal amount. The application 

. was dismissed. Thereupon, on the 20th January, 1902, the 
decree-holder applied for sale of another village in posses- 
sion of the other set of heirs of Z. They objected and their 
property was released on the proma that the village B ought 
to be sold first. The decree-holder applied for sale of B on 
oth Februay, 1907. Æeld that the execution of the decree 
was barred by hmitation and the decree-holder could not get 
the benefit of intervening proceedings against the second 
set of Zs heirs. The application could not be treated as an 
application in continuation of the application to sell the other 
village in possession of the second set of heirs as S had no 
interest in that. Further it could not be treated as an appli- 
cation made ın continuation of the application of tgco as that 
application had been dismissed. ZAakur Prasad v. Abdul © 

asan, l. L. R., 23 All, 13, referred to. 
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— Art, 179— Decree in appeal—Limi- 
tation runs from date of. 


When an appeal is entertained and an order is made by 
the court to which the appeal is preferred, which has the 
effect of finally disposing of the appeal, time for execution 
runs from the date of the order of the appellate court. 

Where an appeal was not pressed before an appellate court 
and was dismissed, /e/d that the time began to run from 
the date of the decree in appeal. 


E tiA v. Lakshmi Bat, 16 M. L. J., 393, tollowed 
ingan Khan v. Ganga Parishad, 1. L. R., 1 All, 393. Fasl 
Husen v. Raj Bahadur, \. L. R., 20 All, 124, distinguished 


FAZAL-UR-RAHMAN v. SHAH MUHAMNAD KHAN 


art. 179 (4)—Process fee—payment 
quithotut APARAN oN to issue proclamation—Ffreshjtart— 
Stepin aid of execution 


An application for attachment was 1esisted by certain per- 
sons whose objections were dismissed. The suit brought by 
them was decreed on appeal by the Distnet Judge. While 
the second appeal by the decree-holders was pending in the 
High Court, the decree-holders made an application for the 
wrest of the judgment-debtors. This application was made 
more than three years after the application for attachment, 
but within three years of the payment of process fees on that 
application. While paying the process fees, no application 
was made to issue a sale proclamation. //e/d, that the merc 
payment of process fee was not a step in aid of execution and 
aid not give a fresh starting point to limitation. Takur 
Ram Vv. Katwaru Ram, 1. L. R, 22 All, 358, referred to. 
Vijiaraghavalu v. Srintvasalu, 1. L. R., 28 Mad., 399, dis- 
tinguished. 


When attachment is issued on an application for execution 
and objections aie preferred by an objector, the application 
for attachment and sale remains in suspense until the appli- 
cation and the suit, if any, brought by the objector is decid- 
ed, after which the decree-holder may proceed with his 
application. 


SHFO PRASAD v. INDAR BAHADUR SINGH 








ee ete nee 179, clause 3 — Decree—ere- 


cution—application for execution—Code of Civil Pro- 
cedure (Act XIV of 1582), section 2¢5—Notice—aate 
of the order. 


The date of issuing a notice under section 248 of the , 


Civil Procedure Code 1s the date on which the court orders 
the issue of notice and not the date on which the notice is 
actually issued. The limitation therefore under article 179, 
clause 5, of the second schedule to the Limitation Act (XV 
of 1877) runs from the former date. 


JUMaI KANJAR v. ABDUL KARIM KHAN 


Lis pendens. 


See Transfer of Property Act, 1882, section 52 


Lord's Day Act—-Application of, to India. 


See Practice .. 


Mandatory injunction—/oint property building by one co-sharer 


without the consent of others—no direct loss— 
See joint property 
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Malicious prosecution — damages, suit for—action taken by police 


Se ee Jaise to the knowledge of com- 
plainant 


Where a complainant does not go beyond giving what he 
believes to be correct information to the police, and the 
police without further interference on his part (except giving 
such honest assistance as they may require), think fit to 
prosecute, he cannot be held responsible in damages for the 
failure of prosecution. But if the charge is false to the 
knowledge of the complainant and he misleads the police by 
bringing suborned witnesses or influences them to assist him 
in sending an innocent man to tial, he would be liable, 
although the prosecution has not, technically, been conduct- 
ed by him. The question in all cases of this kind must be 
—who was the prosecutor? and the answer must depend 
upon the whole circumstances of the case. The mere setting 
of the law in motion is not the criterion ; the conduct of the 
complainant before and after making the charge must also 
be taken into consideration. Sizge John v. Mackinder, 9 
C. B. N. S., 505 ; Marsinga Row v. Muthaya Pillai, 1. L. R., 
26 Mad., 362, referred to. 


GAYA PRASAD TEWARI v. BHAGAT SINGH a Pe Gi 


Marriage—presumption—a tsing from co-habitation—habtt and re- 
pute, 


Before applying the general piesumption of marriage 
arising from co-habitation with h abit and repute, it is neces- 
sary to make sure that the conditions necessary for its 
existence are present. Held that where a Burmese woman 
lived with a Burman, who had a wife and mistresses, and 
cohahited with him, there was no presumption that she was 
his wife. 


Before repute can arise there must be some body of neigh- 
bours, many or few or some sort of public, large or small. 
The habit and repute, which alone is effective, is habit and 
repute of that particular status which in the country in 
question is lawful marriage. 


Ma WUN Di v. Ma KIN a ead PG; 


Mesne profits—alicnation by widow—invalidity of the altenation— 
Right of the reverstoners to recover mesne profits. 


Held also that the claim for mesne profits was well found- 
ed the defendants having been ın possession of the property 
under deeds of sale which weie not good as such. 


RaJA Ral BHAGWAT DAYAL SINGH v. DEBI DAYAL 
SAHU. RA dat zu P, C. 


Minor— False and nde , EER b y—epect of 
See Estoppel : 


grant of letters of administration when to be made to. 
See Probate and Administration Act, 1881, section 33 


Mortgage—adverse possession—moritegagor aispossessing mortgagee 
—rights of the mortgagor. 


See Possession—adverse possession 


Meueun 





assignment of fictitious morigage—Subseguent mort- 
gage for consideration—rights of the assignee as against 
mortgagor and mortgagee. 


See Transfer of Property Act, 1883, section 53 
105 
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noltice—unregisiered deed—sale of the property hypothe- 
cated—Pus chaser having notice of the morigage— Property 
pre-empted by the defendant—whether notice to pre-empior. 


A right of pre-emption is not a right of re-purchase but 1s 
simply a right entitling the pre-emptor to be substituted for 
the vendee as purchaser and to stand in his shoes in respect 
of all the rights and obligations arising from the sale under 
which he derives his title. He can only get what the vendee 
bargained for. 


Where, therefore, a vendee purchases with notice of a 
prior unregistered encumbrance and the property is pre- 
empted, the pre-emptor takes subject to that mortgage even 
if the existence of that mortgage was concealed from him. 


TEJPAL V. GIRDHARI Lat 


e 
notice—sale of properly subject to an unregistered 
mortigage—notice of mortgage severed after execution of 
sale-deed, but before registration. 


eS 





See Indian Registration Act, section 47 


redempltion—foreclosure suit against a Hindu father 
—Sons not made parties-—creditor having knowledge of 
their existence--Son's suit to redeem—smaintainability of. 





The principle of the ruling in Debi Singh v. Jia Ram, 
L L. R., 25 AIL, 214, should not be extended to the cases 
where a mortgagee having knowledge of the existence of the 
sons of the mortgagor does not implead them in a suit for 
foreclosure and obtains a decree against the father alone. 
The sons, who were not made parties to the foreclosure suit, 
can Maintain an action to redeem the property on the sole 
ground that they were not made parties to the suit. Ska- 
wani Prasad v. Kalin, I. L. R., 17 All, 537, referred to. 


RAM PRASAD v. MAN MOHAN . 


Redemption—fixed sate venancy—morigagor dying 
chilaless. 


See Transfer of Property Act, 1882, section 9I 





ame 


——Redemption—sale—prior morigages—Court-fees. 

See Court Fees Act (VII of 1870), section 7, clause 1 
Redemption—surplus profits, 
See Code of Civil Procedure, 1882, section 43 ae 





C neeenmmninnnamanemel 





Cee naman 


Redemptton-——by reversioners during the life-time of the 
Widow, 


See Transfer of Property Act, 1882, section 91 (c) per 





Sub-morigagee—Right to sell morigaged properiy— 
Frame of suit. 


In a properly constituted suit a sub-mortgagee is entitled 
to a decree for the sale of the mortgaged property. The 
mortgagor in such a suit must be ımpleaded as also the 


112 


607 


267 


mortgagees, so that the former may have an opportunity of - 


redeeming and the latter may be able to safe-guard their 
interests In regard to the claim put forward by the sub-mort- 
gagee, and see that the amount claimed is due, 


AHMAD ALI KHAN v. BILAS RALI.. ve 


402 
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———right of an execulor also a residuary legates to morigage 
—suit by pecuniary legatee to set it aside will—unpaid 


legacy ines peak tty—dapse of time—presumption—mi- 
norily of legatees—notice. 


In a suit to establish the priority of a charge in respect of 
an unpaid legacy over property of which an equitable mort- 
gage was made, the mortgagors being residuary legatees 
as well as executors, and the mortgagees not being shown 
to have made any investigation of the title, Ae/d, that the 
claim must prevail over the moitgage. 


A mortgage by an executor who is also residuary legatee- 
to secure his private debt may be set aside even at the suit 
of a peculiary legatee, for the nature of the claims of lega- 
tees, they taking under the will, may be ascertained. But 
as to creditors it is different. If a reasonable time has 
elapséd since the death of the testator, and then the executor 
deals with the residue as his own, the purchaser may, in the 
absence of notice to the contrary, assume that the debts 
have been paid, or that there are other assets for payment of 
the debts, 1f any, therefore the mortgagee would ye safe as 
against creditors. 


Graham v. Drummond, L. R , [1896] t Ch., 968, 974, dis- 
tinguished. 


in re Quales Estate, 17 L. R., (Ir.), 361, referred to. 


Where the mortgage was executed long after the time 
when by the terms of the will the legacy was to be made up 
and paid, but the legacy had remained unsatisfied, lapse of 
time was, no doubt, a circumstance to be considered as 
implying the consent of the legatee to the executor’s act, but 
the minority of two of the legatees at the time of the mort- 
gage and the continued possession of the mortgagors rendered 
that principle inapplicable. 








THE BANK OF BOMBAY v. SULEMAN SOMJI PC. 661 
Mubammadan Law— Dowes -debt 

See Succession Certificate Act, 1889 ves . 598 
——— ——Gifi—Mushaa of undivided rn tn rae ore 

sion of half. 


G made a gift of his property to his two daughters and 
delivered possession of a half undivided share to one of them, 
the other being absent on a pilgrimage. eld, that the gift 
was not invalid but passed the interest in the pr operty to 
the daughters. Muhammad Mumtaz Ahmad v. Zubaidajan, 

"LL Ry 11 AlL, 460, referred to. 


MOHIB-UL-LAH V. ABDUL KHALIK ‘ -. 566 
— Guardianship— Mother—t ansfer planais 
bencfit—Setting aside of transaction. 


Whena Muhammadan mother acting as a de Sacto guardian 
of her son who is a lunatic, deals with his pr apa on his 
behalf and for*his benefit, the transaction should not be set 
aside, although under the Muhammadan Law she cannot be 
his guardian. Ma/faszsal Hussain v. Rashid, I L. R, 34 

_Cal., 36; Ramcharan v. Anukulchandra, |. L. R., 34 Cal., 
65; Majidan v. Ram Narain, 1. L. K , 26 All., 22; referred to. 


UMMI BEGUM v. KESHO DAs Tai i «+. 470 


Inkeritance—Tenancy. 
See Agra Tenancy Act, section 22 ety wee 77 
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inkervitance-—Shia School—Maternal unce ie 
Jather’s cousin—prefe: ence between. 


According to the Shia School of Muhammadan Law a 
cousin of the deceased’s father has no right of inheritance 1f 
a maternal uncle of the deceased exists, the general rule 
being that one who ıs related to the deceased in a near 
degree excludes the one who is more remote. 


NiJABAT ALI v. WAZIR ALI T y we. 543 


Pre-emption—Shafi khaleet—Partner in the im- 
munities or appendages—Nature of rtght—Comuton ser- 
vient tenement between property of vendee and property in 
dispute. 

Plaintiff pre-emptor and defendant No. 2, vendor, were 
brothers. Defendant vendor sold to defendant NQ. 1, a 
neighbour, two houses adjacent to each other, and between 
the female apartments of which and the house of the plain- 
tiff, there was a passage for the use of the inmates. Plaintiff 
sued for pre-emption as neighbour and shafi kaleek. The 
defence was that the plaintiff had no right ot pre-emption 
in preference to that of the vendee who was a neighbour and 
also a shaft Ahaleet, inasmuch as the water from the privy 
of his house passed through the land of a third person over 
which land the water from the roof and Parna/as of the 
houses in dispute also fell. 


/Teld, that under the Muhammadan law, the right of the 
defendant vendee ove: the land of the third person was a 
totally different right from that of the defendant vendor 
over the same land. The defendant vendee was not a 
participator ın any sense either: in the property sold or in 
any of its immunities or appendages. 


MUSHARRAF ALI v. SHAUKAT AT] as we. 509 


Application of, pre-emption based on ctstom-— 
death of the pre-emptor. - 
See Pre-emption s sts ai ay G2 


Will—Shia School—Bequest to one heir to the 
exclusion of others—more than one-this d of the estate. 


A Muhammadan testator, governed by the Shia School of 
law, cannot make a valid bequest of all his property to one 
of his heirs to the exclusion of the other heirs, unless 
the heirs so excluded consent to it subsequent to his death. 
But the bequest of one-third of the estate will be valid, if , 
made to one of the heirs, without the consent of the other 
heirs Cherachom v. Vala Puditakel,2 Mad., H. C., 350; 
Keramatul v. Nassan, 2 Morley s Digest, 120, 








FAHMIDA KHANAM v. JAFRI KHANAM T vee 169 
Mukaddami rights— 

See Hindu Law—alienation—widow go alba wes 590 
Mukhtlar—right fo practice tn Criminal Courts. 

See Code of Criminal Procedure, section (4) (v) <a. 40 


Multifariousness— Sti? for possession of properly within and out- 
side purisdiction of court, compromised—relief for property 
within jurisaiction—effect of—cause of action—yurisdiction 
once vested in court—Act of parhes—effect of, on. 

K filed at Bareilly a suit for possession of her share in her 
father’s property situate in Bareilly and Bara Banki, against 
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her brother and his transferees. There were different trans- 
ferees of the Poe situate in the two districts. The 
claim about Bareilly property was compromised. /re/d, that 
there was a single cause of action against the brother and 
his transferees, namely, the infringement of the plaintiffs 
right by her brother, out of which the claims of the other 
defendants arose, and the suit was not bad for multifarious- 
ness. /ndar Kuar v. Gur Prasad, I. L. R, nı All, 33, 
Mazhar Ali v, Sajjad Husain, 1. L. R., 24 All, 358 ; Parbati 
Kunwar v Mahmud F atima, beds R., 29 All. 267 ; Ishan 
Chander v. Baa Mondol, I. L. R. 24 Cal. , 831; ; Nando 
Kunwar y. Banomali, 1. L R,, 29 Cal., 871; refened to. 
Ram Raji v. Dinp Narain, [1885] A. W.N , 125, over-ruled. 
Ganesht Lal v, Khatrati Singh, 1. L. R., 16 All, 279, distin- 
guished. 


When once jurisdiction is vested in a court, it will not be 
taken away by any act of parties. Hence the compromise 
of the swt about Bareilly property did not take away the 
jurisdiction of the Bareilly court to adjudicate about Bara 
Bankı property. Khatija v. Ismail, 1. L. R, 12 Mad., 380, 
referred to. 


KUBRA JAN v. RAM BALI. se FoB 649 


Municipalities Act (No. I of at 900-U. P. Section 88—public 
street —meaning of—blind lane. 


Where it was proved that a cul de sac had been lighted, 
drained, and swept by the Municipality, and upon sale of the 
property of the former owne, the portion forming this lane 

ad not been sold, and the public had been using it freely 
for thirty years, held that it was a public street within the 
meaning of section 88, sub-section 1, of the North-Western 
Provinces and Oudh Municipalities Act. Where, therefore. 
the municipality ordered the demolition of constructions 
made upon it, and an injunction was asked for against 
interference with the lane, 4e/d, that the municipality acted 
within its rights and the injunction should not be granted. 


THE MUNICIPAL BOARD OF BULANDSHAHR Y DAKHHAN 





LAL vr ean ine “ ciw 45 
Notice—See Mortgage. 
See Indian Registration Act, 1877, section 47.. wr. 607 
Will~unpaid legacy—charge—imor atipo ae of 
tinee—presumpttion— 
See Mortgage eee ws . 661 


N-W. P. Rent Act (XII of 1881), seclion fait ere. by Collec- 
for—-Proceedings commenced before the passing of Act TI of 
roore—termination of. 


In executing a decree of a Rent Coty the Collector, 
purporting to act under section 174 of th W P. Rent 
Act, made a lease of the property of the judgment-cebtor, 
after the passing of the Tenancy Act II of i901. Ina suit 
brought to set aside the lease, Ae/d that the execution pro- 
ceedings having commenced before the passing of the new 
Act should have been completed under that Act and the 
Collector could grant a lease of the propeity instead of sell- 
ing it. 
GHULAM ABBAS ~. ABDULLA KHAN axe .. 472 
Nuisance—/i/line of cows. 


See Code of Ciyil Procedure, 1882 ies ne TA? 
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PAGE. 
Official EE eseniative of the fJudgment-debtor—Code of 
Civil Procedure, 1582, section agg. 


See Code of Civil Procedure, 1882, section 244 Gane. (S53 
Onus probandi—adoption—onus of proving invalidity. 
See Hindu Law—adoption ‘ey si es 200 
ali enation—tindu widow—Legal ER 
See Hindu Law—alienation ee 184 
——— Hindu Law—debts——son's bisa 
Antecedent debts. 
See Hindu Law—debts 175 
a St ander section 583 of the Code of ‘Civil Proce- 
dure, 1882. 
See Code of Civil Procedure, 1882, section 283 Sis. “S55 


Pardon—/jorfeiture of admissability of the statement of me over On 
oath—trregularity intending pardon. 


See Code of Criminal Procedure, 1898, section 337 .. 69I 
Parties—adding of—adverse claimants. 
See Tiansfer of Property Act, 1882, section 85 .. 604 
-suti for possession of ti ust property. 
See Trust ... : ee a ee 243 
Sub-morigage-sutt a. 
See Mortgage—sub-niortgage —... 402 


Partition—Aereemeni? among co-owners that shares paula remain 
Joini—not enforceable. 


See Hindu Law—Partition sa 670 


-— Land assessed to Revenue—]urisdiciion of: Civil and 
Revenue Courts. 


See Jurisdiction—Civil and Revenue Courts . 726 


Partition Act (IV of 1893), section 4—“ undivided family”, mean- 
ine of}—whether applicable to Muhammadans. 


Muhammadans are not excluded from the benefit of section 
4 of the Partition Act (IV of 1893). The object of that sec- 
tion explained. FPershad v. Bankey Lal, 9, Oudh cases 159, 
followed. Hashmat Ali v. Muhammad Uimas, 1. La R., 29 
AJL, 308, over-ruled. ` : 

SULTAN BEGUM v, DEBI PRASAD... ae es Pe 

Penal Code (Act XLV of 1860), section 338—Oseration Sor COn- _. 

tract—failure of operation—negligence. 
/ When an accused in good faith performed an operation 
upon a woman with her consent for cataract according to the - 
recognised method of Indian eye surgery, the result of which 
was that she lost her eyesight, 4e/d that he was not guilty of 
an offence under section 338 of the Indian Penal Code, 





SURAJBALI v. EMPEROR 7 ve ave 35S 
section 415. 
See Code of Criminal Procedure, 1898, section 179 E: 


section 430—27ischief— Canal Act 

(VIII of 1873), section 7o. 

When the accused cut the fare on the borders of the 
canal distributory and through the gap thus made turned off 
the water from the distributory to their fields, they were not 
guilty of committing mischief but were guilty of an offence 
under the Canal Act. 


TAJ-UD-DIN v. EMPEROR = tre vee 159 
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PAGE. 
Possession— Adverse possession—Morigagor say EA ifort- 


gagee—proprietary rights not acguired— 

—rights of co-morigagor. 

By adverse possession 1s meant possession by a person 
holding the land on his own behalf or on behalf of some per- 
son other than the true owner, the true owner having a nght 
to immediate possession. Where, therefore, one, of the two 
mortgagors dispossesses a usufructuary mortgagee at a time 
when the mortgagors were not entitled to immediate posses- 
sion and remains in possession for a period of twelve years, 
he does not acquire full proprietary rights. He only acquires 
the mortgagee’s rights, which are rights of a limited nature, 
and only these rights vest in him. Muhammad Husain v. 
Mulchand, I. L R., 27 All, 395; Chinto v. Janki, I. L. R, 
18 Bom., 51 ; Bezoy Chandra v. Kally Prosunno, 1. L. R., 3 
Cal, 327, referred to. 


ortgagees rights 


_ When a mortgagor acquires such a possession against the 

mortgagee, his co-mortgagor can recover possession of his 
share only by redeeming him. Vithoba v. Ganga Ram, 12 
Bom., H. C., 180, referred to. 


ISMDAR KHAN v. AHMAD HUSAIN 


One co-shaier—Jfoint property—wihether adverse posses- 
Sion. 


Exclusive possession of a co-owner of property which 
originally had been joint, does not per se amount to adverse 
possession as against his co-sharers, Where one of the two 
sisters remained in possession of the father’s property for 
twenty-one years and the other did not “ participate in pos- 
session,” Aeld, that that only did not make her possession 
adverse. Sheikh Asud Ali x. Sheikh Akbar Alt, 1 C. L. R, 
364; Baroda Sundari v, Annoda Sundari, 3 C, W. N., 774, 
referred to. 


PARBATI v. RAM PRASAD 


Practice—Full Bench reference—Bench not constituted—Powers 





and duties of the Division Bench. 
See Code of Civil Procedune, 1882, section 244 


First Court stopping plaintiff's evidence-—Appellate 
Court, procedure of-—When it thinks evidence insufficient 
—Remand. 


A Munsif treating a case as undefended, stopped the plain- 
tiff from producing all the available evidence. The Judge 
In appeal treating the evidence as insufficient dismissed the 
suit, Æeld, that the proper course was to remand the case 
to the first cout, in order that it may give the plaintiff an 
opportunity of producing his evidence. Kalian Prasad v. 


Bishnath, A. W. N , 1905, p. 266, followed. 
PABITRA KUNWAR v. MAHARAJA OF BENARES 


Proceedings on Sunday—whether void—Lord’s Day Act 


—application to India. 


A Munsif went on an inspection on Sunday. While there 
the parties entered into a compromise which was recorded 
by him and a decree passed on the spot. Zeid that the pro- 
ceedings of the Munsif were not vitiated by the fact that 
they were taken on a Sunday. Lords Day Act does not 
apply to India. Paramshook v. Rasheed-ud-dowlah, 7 Mad., 
H. C. R., 285, referred to. 


SHEORAM TEWARI v THAKURPRASAD 


85 


468 


106 
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PAGE, 
Practice—(contd.) 
———order of Remand—appeal from—afler decree in suit, 

See Code of Civil Procedure, 1882, section 568 w. 447 
Primogeniture—Law of— 

See Hlindu Law—Impartable estate au 1 425 
Pre-em ptlon—na/ure of the right of—effect if pre-emption allowed, 

see Mortgage 112 


Wajib-ul-arz—Sale on ‘same price as paid by 
stranger’ —No right inter se among different classes of pre- 
cempiors. 


Where a wajib-ul-a1g recognised a right of pre-emption 
‘on the same price as paid by a stranger’ (shakhs ghatr), 
though it mentioned different categories of pre-emptors, and 
gave some of them a preferential right over others, Aelad, 
that the right to pre-empt arose only in the case ofea sale.to 
a stranger. Khatun Bibi v. Sayida Bibi, 1l. L. R., 27 All, 
456, referred to. ' 





NARAIN SARAN SINGH v. SIDH NARAIN SINGH we 655 
Wajib-ul-arz—Construction—Rights of holders of 
khalsa and milk. 


The wajıb-ul-arz of a village provided as follows :—The 
zamindar of the 4/a/sa ıs one person, hence there is no cus- 
tom of pre-emption in the alsa but among the owners of 
the AAalsa and the m2 the following custom of pre- 
emption prevails. Meld, that under the condition of the 
wajib-ul-arz set out above, the A/a/sa land was not subject 
to a claim of pre-emption but that the Muhammadan Law 
of pre-emption applied, and the fact that the property was 
purchased by a Hindu made no difference. Gobind Dayal v. 
fnayat-ullah, 1. L. R.,7 AL., 775; Quréan Husain xv. Chote 
Lal, I. L. R, 22 AIL, 102; Amir Hasan v. Rahim Baksh, 
I. L. R., 19 All, 466, referred to. ' 


RAMLAL v. BAHADUR ALI ity wee we «Ald 


—————~ —___—— Wazib-ul-ars—Arasidar—ff1ssedar. 


Arasidars in District Basti are not members of the co- 
parcenary body in a village. A custom of pre-emption, 
recorded in a wajrb-u/-arg, in respect of the transfer of a 
hagiat by a Atssedar apples only to co-parceners, and no 
claim can be maintained in respect of the sale of arasidart 
land. 


UMAN KUAR v JARBANDHAN PATTHAK ... F. B. 447 


Wayjib-ul-arz—Consiruction—Hindu Widow's 0) other 


—not entitled to pre-einpi—purchaser—estopped from deny- 
ing the sale. 


A wajib-ul-arzg of a village gave a right of pre-emption to 
the brother of the vendor and then to co-sharers. Further 
on it provided that a Hindu widow, succeeding to her hus- 
band, would have no right to sell to her brother or father. 
field, that the waytd-ui/-args must be read as a whole, and 
the brother of a Hindu widow had no right to pre-empt and 
could not 1esist a claim by a co-sharer for pre-emption. 


It does not lie in the mouth of the person purchasing the 
property, in violation of the terms of the wayso-u/-ars, to say 
that there has been no sale. 


Raat Niwaz v., DAKHO 





x 
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PAGE. 


Pre-em ption—(:.072/d.) 


Wayib-ul-arz—Shank-hakiat—Mahk—Owner of resum- 
ed muafi— P? eference over co-sharers tn other khata. 


The wazth-ul-arg gave a right of pre-emption to sharik 
hakiat, if any, of the makans who sold their property 


- Held, that an owner of resumed sivafe (where that was 


resumed before the preparation of the wayzd-4d-arz), was a 
malik within the meaning of the wajib-ul-a13, if he was a 
co-share: in the same Aata with the vendor and had a 
preferential right over a shartk of a different £ha/a. 


NARAIN PRASAD vw MUNNA LAL... 


Wayib-ul-arz-—-comst uction-—-Shurkayan-i-shikini-—- 
Mmeanine of. 


Where the waytb-ul-aiz of a village gave a right of pie- 
emption first to shuskayan-t-shikimi, then to shurkayan-ek- 
jaddi and lastly to khewatdaran, held that shurkayan-i-shikiiu 
was intended to denote relatives by blood and not co-sharers 
in ay sub-division of the mahal. /eymal v. Kesree, [1866], 
Agra Full Bench Rulings, 171, referred to. Abdul Shakur 
v. Mendat, [1901] I. L. R., 23 All., 260, distinguished. 


BAHAL SINGH v. MUBARAK-UN-NISSA 


Wayib-ul-arz—construction of—Custom or contract— 
Partttion—Co-sharer. 


Where a wayid-ul-arg opened with a declatation that the 
zamindars and khewatdats agreed that up to the term of 
settlement and ın future to the termination, of the next settle- 
ment they should abide by the following conditions and act 
upon them, and one of the conditions related to pre-emption, 
held that the record was one of contract and not custom. 


Where a wajib-ul-arz recognised a right of pre-emption in 
fovour of co-sharers descended from a common ancestou, 
and by reason of a subsequent partition, the pre-emptor, 
though descended fiom the same stock as the vendor, had 
ceased to hold any share in the mažai, portion of which was 
the subject of sale, semble if the ight recorded was one 
existing by custom, the plaintiff would be entitled to pre- 
empt. 

BUDH SINGH v. GOPAL Ral 7 
Wapib-ul-ars-—Custom or contract—Construction. 


A wajib-ul-ars provided that “no pre-emption suit has as 
yet been brought or decided. We agree that the custom of 
right of pre-emption should prevail in future (aenda jari 
rakhna manzu! hat)” In the wazid-ul-arz prepared at the 
subsequent settlement, no such clause was inserted. “/e/d, 
that the record was a record of contract and not a record of 
pre-existing custom and came to an end with the subsequent 
settlement. Sewak Sine v. Girja Pande, 2 A. L J. R, 6, 
distinguished. 


TASADUK HUSAIN KHAN v. ALI HUSAIN KHAN ses 


maa Wa jib-ul-a12— One mahal—Perfect partition—Custom— 


Contract. 


Mauza Barauli was sub-divided by perfect partition into 
three mabals : Mahal Ali Mazhar, Mahal Bhairon Pershad, 
Mahal Sheo Dial Ram. Before partition the waytd-u/-arz 
of the Mauza provided that a right of pre-emption existed 
m the following order. first to sharers descended from a 
common ancestor, then to co-sharers in the village, then to 
strangers, At the time of partition three weyd-ul-arges were 


106 


539 


470 
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prepared for the thiee mahals. The wayd-u/-arz fo. the 
mahals Ah Mazhar and Bhairon Pershad, which mahals had 
a sole proprietor, reproduced the wording of the wajtd-ul-ars 
of the undivided village, in a chapter, the heading of which 
referred to the rights of sharers ın the mahal. In the third 
mahal, which had numerous sharers, the wording of the 
original wazid-ul-ars was modified, and it was provided that 
a right of pre-emption in case of a transfer by a pattidar 
would exist in the following order : first co-sharers descend- 
ed from a common ancestor, then pattidars, then strangers. 
On sale of Mahal Ali Mazhar the piopitetor of Mahal 
Bhairon Pershad sued for pre-emption, basing his claim on 
the wajtb-ul-ars. Feld that the preparation of new wazid-ul- 
arses ‘for the three mahals abrogated the old custom of 
pre-emption, and that the fact that the sole proprietors of 
Mahals Ali Mazhar and Bhairon Pershad had caused to- be 
made an entry in the wayd-u/-arz relating to the right of 
pre-emption in those mahals, did not give these propnetors 
any authority to contiol their own nghts or the nghts of 
their successors ove: the po The wajzb-ul-ar2 did 
not prove the existence of a custom of pre-emption in the 
mahals in question. 


B. E. OCONOR v, RAJ BAHADUR... in s. 79 





—— refusal to purchase—before sale settled with a stranger 

—efeci of. 

In order to defeat the plaintiffs right of pre-emption, it 
must be shown that an offer to purchase was made to him 
when the price had been fixed between the vendor and the 
vendee and that was ee a to his knowledge. The mere 
fact that the plaintiff refused to purchase before the price 
was settled between the vendor and vendee, does not debar 
him from claiming his right of pre-emption. Kandia Lal v. 
Katka Prasad, I. L. R., 27 All, 670; Sokan Lal v. Shahab- 
uddin, S. A. 9909 of 1901, followed. 


MUNAWAR HUSAIN v, KHADIM ALI TN ci 331 
Final dectee~Date fixed for preferring an appeal not 
expiring. 
A decree does not become final before the date allowed for 
preferring an appeal expires. Sheskh Ewaz v. Mokuna 


Bibi, 1. L. Rọ 1 AlL, 132, and Ram Sahat v. Gaya, 1, L. R., 
7 All., 107, followed. 


GOPAL Das v' MAMMAN KUAR ... sia sec: 196 








—— Plaintiff dead—Representatives can crrry on suit based 
on custom—Rule of Muhammadan Law—Pre-empior's . 
riphi—subsising on date of decree—Second purchase by 
venate—No suit for pre-emplion—Vendees ttle absolute 


—Burden of proof. 


‘The representative of the pre-emptor in a suit based upon 
the wayid-us/-arg is a co-sharer and can carry on the suit 
which his predecessor in title instituted. The principle of 
Muhammadan Law does not apply to a case of pre-emption 
based on custom. 


A plaintiff claiming pie-emption is not entitled to a decree 
unless his right subsists upon the date of the decree. 
Where the vendees puichase a second share in the property 
and no suit for pre-emption is brought in respect of that 
share within one year, they are entitled to retain the share 
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formerly purchased and tn respect of which a suit for pre- 
emption had been instituted. 

It is for the plaintiff pre-emptor to show that a suit for 
pre-emption in respect of the second purchase had been 
instituted. 

MALKHAN SIHGH v. KASHt PRASAD sans eee sc 

See Muhammadan Pre-emption 509 

Leave to sue next friend of a minor. 
. See Code of Civil Procedure, 1882, section 440 633 
om nr HENS Partial intestacy. 

Sée Will—construction of— S19 

Will—unpaid legacy—lapse of time. 
Principal and Agent—Aatification. 
See Contract—Principal and Agent T t84 
Principal and surety—admission of Principal debtors. 
See Contract—Principal and surety 142 
Probate and Administration Act (V of 1881), section 33—M- 
nors——Right to be appointed admuntstrators. 

Section 33 of the Probate and Administration Act does 
not warrant Letters of Administration being granted to 
minors under the guardianship of any one. Only in cases 
where minors are solely entitled to the estate according to 
the rules for distribution of the intestate’s estate can Letters 
of Administration be granted to petsons to whom the minors’ 
estate has been committed by competent PODE 

JAIHAL SINGH v. HARI SINGH .. 736 

Provincial Smali Cause Courts Act (IX of 1887), section 25— 

Reuiston—Powers of High Court--Code of Civil Proce- 

dure (Act XIV of 1882), sections 108, 622a—Setting aside 

ex parte decree—Conadition precedent. 

The powers of revision given to the High Court by section 
25, Small Cause Court Act, are more extensive than those 
exercised by that Court under section 622, Civil Procedure 
Code. Maclaren v. Welti, T A. W. N, p. 227; Frias 
Ram V, Ralla Ram, 1. L. R., 21 All, 89, 1eferred to. 

° The deposition of the decre amount or the furnishing of 
the security is a condition precedent to the setting aside of 
an er parte decree Where none of these essentials has been 
comphed with, the court is bound to dismiss the application. 
The defect 1s not cured by subsequently oy aes the de- 
cretal amount. Jagannath v. Chet Rain, L. J. Rọ, 318, 
followed. 

NANHEMAL 7 HARJAS 295 

section 35— 
See Code of Civil Procedure, 1882, section 223 42 
Ratification— Principal and Agent. 
See Contract—- Principal and Agent. 184 
Redem ptlon-——Morigage. 
See Code of Civil Procedure, 1882, section 43 192 


See Mortgage—Redemption, 
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Registration Act, 1877, section 17, clause (b), 

See Evidence Act, 1872, section 92 jai ie 

——--—_— sections 47, 50— Sale of property subject 

fo an unregistered mortgage— Notice of mortgage served 


after execution of sale-deed but before registraton—pur- 
chaser whether bound. 


Where property is sold which bad a previous unregistered 
mortgage existing in respect of it, the 1egistration of the 
mortgage not being compulsory, and notice of the mortgage 
is served on the vendee afte: the sale-deed is executed but 
before it is registered, the purchaser 1s bound by the mort- 
gage, Diwan Singh v. Judho Sineh, I. L. R., 19 All, 145, 
and BAéAtrkAr Rui v. Udit Naram Singh, 1. L. R., 25 All, 
366, applied. 


KHIALI RAM v HIMMATA ate te ot sae G07 
section 50. 


717 


See Section 47 


Religious endowment— Power of a Hindu testator to place linuta- 
tions— Bequest followed by endowment. 


See Hindu Law—Religious endowment 


Religious Endowment Act (XX of 1863), section 14—/Power fo 
appoint a new tiustee—Code of Civil Procedure (Act XIV 
of t882), section 539. 


Section 14 of the Religious Endowment Act only empowers 
a court to direct the specific performance’ of any act by 
the trustee, manager or superintendent or to awaid damages 
or costs against such trustee, manager or superintendent 
and to direct their removal It confers no power on the 
court to appoint a new trustee, manager or superintendent, 
for which the proceedings provided for by section 539 of the 
Code of Civil Piocedure must be tesorted to. 


SADA SHANKAR v. HARI SHANKAR 


r? oe I Q ] 
payment of in advance— 


subsequent sate 

See Lease... eis ane aie we OQ 
Rent free holding— Sv/7 for partition. 

See funsdiction—Civil and Revenue Coutts ... wes 734 


Residency Legatee —Right of mortgage for personal debts wher 
there are unpatd legatees. 


See Moitgage Hae ‘a Te ... OOF 
Res judicata—Co-defendants. 


The plaintiffs brought the suit for possession against the 
defendant, alleging that the mortgage which he held had 
been satisfied by the usufruct. The plaintiffs and the defen- 
dants were co-defendants to a suit for redemption which 
had been brought by a third party who represented only a 
portion of the equity of redemption. The plantiffs who were 
defendants to that suit did not defend it, although they might 
have then pleaded that the plaintiff to that suit was not 
entitled to the whole of the equity of redemption, and that 
they had also an interest in it as reveisioners. In their 
present suit the plaintiffs claimed possession of a portion of 
the property setting up their right to it as reveisioneis. 
Held, that their present suit was not barred by res judicata, 
although they might have pleaded their title as owner ofa 
portion of the equity of redemption. 


KALDU v. Faiz ALT KHAN ji Ss Sax: 367 
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Land Revenue Act (TII of r901 )— Section 36— Appii- 
cation for fixing the rent—Certain bond held as obtained by 
undue infitence—Subsequent suit— Whether finding res 
judicata. 


The zamindar obtained a bond from a tenant in payment 
of rentat a certain iate for non-occupancy and e.-pioprietary 
holding The tenant applied to the revenue court, under 
section 36 of the Land Revenue Act, to fix the rent of the 
holdings. The Assistant Collector held that the bond was 
obtained by undue influence so far as it related to the 
ex-proprietary holding and fixed the rent of that holding. 
In a suit biought by the zamindar for airears of rent, /e/d, 
that the finding of the Assistant Collector about the bond 
having been obtained by undue influence did not operate as 
res pialicata inasmuch as it was not open to him in an applica- 
tion unde: section 36, Land Revenue Act, to decide that the 
agreement was void so as to preclude the plaintiff from 
setting it up in a suit 


SHOHRAT SINGH v. SONKALA KUARI ee vey. ON? 
——-—_ Landlord and tenant—ejectinent—revenie court, 
See Jurisdictilon—civil and revenue couts .. ve. 30 


Question of title decided on former suit by revenue 
court—former suit wronely instituted in that court— 
Appeal to the civil court—suil to be deemed as instituted 
in righi court, 


Code of Civil Procedure, 1882, section 13 T ... 407 
See Code of Civil Procedure, section 13 ; Je. 248 
See Code of Civil Procedure, 1582, section 13... se d7 


Reversioners— Vidow-—Alienation. 

See Hindu Law ve T mi 
Hindu Law—effect of a compromise by a widow 
when followed by decree. 





mmp e tte 





See Hindu Law—Reversioneis .. es wt Os 
Revision— Code of Civil Procedure, 1882, section 310A. 

See Code of Civil Procedure, 1882, section 244 vee 557 
————- — Sanction to prosecute. 

: See Code of Criminal Procedure, 1898, section 439 ws 749 

os Small Cause Court decision— Powers of the Fish Court. 

See Provincial Small Cause Court, 1887, section 25 .. 295 

Not entertained where other remedies open to agerieved 

party. 

See Specific Lehef Act, 1877, section 9 gi sei 207 


Right to sue—Auction purchase— Code of Civil Procedure (Act 
XIV of 1882, Section 244. 
See Code of Civil Procedure (Act XIV of 1882), section 
244 a see ne fai mar 26 
———~-—_—--——Costs not allowed in execution departinenl—Costs o 
objections— Suit not maintainable. 
Costs incurred by the plaintiff in preferring objections in 
the execution department, under section 278, Civil Proce- 
dure Code, cannot be recovered by a separate suit, even if 
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the court states no reason for ordering that the costs should 
not follow the event. Mahram Das v. Apudhia, I. L. R., 
8 All, 452, and Xadi) Bux v. Salig Ram, I. L. RY 9: 
AIL, 474, referred to. : 


t 





SALIG RAM v. TIKA RAM ss a o | 140 
Declaration of right to kill Cows. 
See Code of Civil Procedure, 1882 A a «147 
Sul to set aside a decree—no fraud alleged. 
See Decree is sii bis -35 





Payments towards decree nol certified under section 
258 of the Code of Civil Procedure, 1882— Suit for 1ecovery 
of that amount, ` 


See Code of Civil Procedure, 1882, section 244 ee 470 


Ex parte decree for money realized—reduction of the 
amount upon appeal—referred., 





See Code of Civil Procedure, section 244 z „. 527 
ee —- Concurrent lease—right of the second lessee to sue 

the first Jor rent. 

See Lease .. 423 





Stamp Act (II of 1899), sections go and gg— duty and 
penalty recovered from person filing document—suit against 
Secretary of State. 


See Stamp Act, 1899, section 40 





ne ax 262 
duty—penalty recovered from persons not liable to pa 

duty under Stamp Act, 1899—right to recover fiom He 

SAME. 

See Stamp Act, 1899, section 40 ... sii ie 202 
Rules of the Local Government —srder section 320 of the Cove of. 

Civil Procedure—Rule 17 (X11). 

See Code of Civil Procedure, section 310A .. es 253 
Sanction to prosecute—Aezzsion. 

See Code of Criminal Procedure, section 439 Jie: “GAO 
a ne OE nol specifying the place and acca- 

ston of offence-—defechve. 

See Code of Cnmunal Procedure, section 195 . 247 
Second appeal—Cystoni—guestion—law, 

See Code of Civil Procedure, 1882, section 584 wy. 456 
Shea Law— 

See Muhammadan Law—Shea Law i w BAA 
Specific Performance — 

See Lessor and Lessee ws 529 


Specific Relief Act (II of 1877), section 9—Stz/ Jor possesston— 


Criminal proceedings—effect of Revision—other remedy 
open-—not entertainable, 


Criminal proceedings, if any, taken unde: section 145 of 
the Criminal Procedure Code, in no way interfere with the 
plaintiffs right, unde: section 9 of the Specific Relef Act, 
which accrued so soon as his possession was interfered with 
by the defendant. 
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Specific Relief Act (II of 1877)—(contd) 


The High Court will not interfere in revision where other 
remedies are open to the aggrieved party. Seo Prasad v. 
Kastura Kuar, I. L. R., to All, 119, referred to, 


JWALA v. GANGA PRASAD eae asi ia 3207 


ee section 42—ossessionu-—Suit for 
declaration of titl—Application for partition in Revenue 
Court— Objection—Land Revenue Act (Act IHI of £907), 
Sections TII, 233 (È). 


The plaintiffs who were lambardars objected, under sec- 
ton 111 of the Land Revenue Act, to an application for 
partition made by the defendant, alleging that the latter had 
no share in the zamindari, and they were required to institute 
a suit in the Civil Court. Accordingly the present suit for 
declaration was brought. 


rie 





ffeld, that the plaintiffs being admittedly in possession as 
lambatdars, all that was needed was a declaration to the 
effect that the defendant rad no title, and such a declaration 
having been made by the Civil Court, it would not be neces- 
sary for the plaintiffs to seek any further relief. The suit, 
therefore, was not barred under the provisions of section 42, 
Specific Relief Act 


frletd, also, that section 233 (4), Land Revenue Act, did 
not apply to the case as it was provided for by section 111 
of that Act, and the decision of the Civil Court referred to 
in the latter section meant the “final decision” of that 
court 


RAN CHARAN v. RAM PARTAB ... si vee Old 


—— aaie —-__ section 42—proviso— One plain- 
uy out of possession—other plainiff in possession in defen- ` 
ants right— Declaratory sutt—Second suit for possession, 


Where out of two plaintiffs to a suit for declaration of title, 
it appeared that one was not in possession of the property 
claimed, and the other was in possession, but in the right of 
the defendant who had previously been in possession, /edd, 
that the suit was barred by the express provisions of section 

2, Specific Relief Act, and ought to be dismissal. But the 
dismissal of this suit would not affect the right of these plain- 
tiffs, if they were entitled to possession, from instituting and 
maintaining a suit for possession. 


AKBAR KHAN v. TURABAN ae a ike 610 


Stamp Act (Il of 1899), sections 40 and 44—Duty and penalty — 
recovered from person filing documenis—suit against 
© Secretary of State—mainiainability of. 


Certain documents insufficiently stamped were put in evi- 
dence by the representatives in interest of the executants. 
The Collector recovered from the persons filing them, the 
duty and penalty by sale of their property. /Ye/d, that the 
Collector’s order was open to review by Revenue authorities, 
and no suit lay against the Secretary of State for refund of 
penalty realised. eld further, that the persons, who wish a 
document to be admitted in evidence, aie the persons fiom 
whom a Collector can realise the duty and penalty, and if 
itis due from a third person, they can bring a suit and 
recover it from him. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL V. 
BASHARATULLAH ... wie ait sa. 262 
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Stamp Act (II of 1899)—(conid ) , 
a section 44. 2 
See section 40 oes T ma wai 262 


section 62, sch. I, art. 53 (c)h—udecree 
for rent—merzing of rent in decree—paymient of decree— 
Receipt, whether Stamp necessary. 


Article 53 (c) of the Stamp Act does not exempt, from pay- 
ment of stamp, a receipt of payment of a decree for rent 
although it makes an exception in favour of a receipt for 
payment of rent of an agricultural holding. When the debt 
of rent merges into a decree, a receipt for money paid must 
be stamped. l 


Absence of fraudulent intention in not stamping a 1eceipt 
a a of a decree 15 not sufficient to make a conviction 
bad. 


FEN 


DOONGAR SINGH v. KING-EMPLROR oh i seer FAT 
Statute— Construction of—retrospective effect. 

See Agra Tenancy Act, 1901, section 22 ie ... 738 

See N.-W. P., Rent Act, 1881, section 174 cee. 472 


Stay of execution of decree—decree against widow—death of the 
widow—objection by the reverstoners that they are not 
representatives of the widow-—duty of the court. 


See Code of Civil Procedure, section 244 oe . 550 


Step in ald of execution— Process fee—payment without application 
to tssue proclamation, 


See Limitation Act, Sch II, Art. 179 (4) ae, .. 258 
Sub-mortgage. 
See mortgage—sub-mortgage dick ss .. 402 


Succession certificate Act, 1889— section 4. 
See section 2 ‘te a i w. 598 


~ sections 2, 4—Deferred dower 
—Debi— VH ukammadan Law. 


Dower, whether it be prompt or deferred, 1s a debt due 
from the husband to the wife. Deferred dower is a debt 
payable in the future. A court, therefore, cannot pass a 
decree for its recovery by the heir of the lady without the 
production of a succession certificate. 


ABDUL KARIM KHAN v. MAKBUL-UN-NISSA BEGUM... 598 3 


Suits Valuation Act (VIIL of 1887), section 8—Value of a suit for 
redemption— Market value—Prinapal amouni— Appeal 
from an order of Subordinate Judge. 


The value of the subject matter of the suit in a redemption 
suit 1s not the market value of the property but the amount 
of the mortgage money. In a suit for redemption where the 
piincipal amount of mortgage was Rs. 1,000, Ae/d, that the 
suit was cognisable by a Munsif and an appeal lay tothe 
District Judge from an order of the Subordinate Judge 1e- 
turning a plaint for presentation to the proper Court. Sec- 
tion 8 of the Suits Valuation Act does not affect the law 
laid down in Xudair Singh v. Atma Ram, 1. L. R., 5 All, 
332, and Amanat Began v. Bhajan Lai, 1. L. R., 8 All, 438. 


E e 


KEDAR SINGH v. MATA BADAL SINGH on as 713 ™ 
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PAGE 
Transfer of Property Act (IV of 1882), section 52—Lis pendens 
—sale during the pendency of suit—Service of suminons 
not effected—effect of. 


When after the institution of a suit for pre-emption, the 
vendee sells the property, the sale cannot, having regard to 
the provisions of section 52, Transfer of Propeity Act, affect 
the right of the plaintiff, to the decree which he might have 
obtained in the suit, as the purchaser takes the property 
subject to the result of the smut. Manpal v. Sahib Rain, 

. R, 27 All, 544, distinguished. The fact that the 
vendee sells the property before service of summons does 
not make section 52 inapplicable. Fatyas Husain v. Prag 
Narain, 1, L. R., 29 All., 339, 1eferred to. 


GHASITEY v. GOBIND DAS s , tte. AIT 


ne ection 33— Mo: ace 
Assignment of fictitious mortgage—Subsequent mortgage 
Jor" consideration-—No interest passes to the transferee— 
Rights of oee as against mortgagor and subsegueni 
morteapee—L stoppel, 


One M made a fictitious mortgage of certain ploperty in 
favour of Æ who transferred the mortgagee rights to his wife 
in lieu of dower debt. The wife obtained the transfer in 
good faith and for valuable consideration, but without mak- 
ing any enquiry as to her husband’s rights. M made a mort- 
gage of the same property to the respondent who sued to 
enforce it. Held, that the transfer of the fictitious mortgage 
did not pass any interest to the transferee notwithstanding 
that it was made dona fide and for valuable consideration. 
The groviso to section 53 was intended to safe-guard the 

i rights which had already been acquired. A purchaser for 
value must be the purchaser of something. 


ffeld, further, that as Y had made a fictitious mortgage in 
favour of who thereby defrauded his wife, she could en- 
force that mortgage against M and he could not be heard to 
say that the mortgage was fictitious and colourable. The 
balance of sale proceeds, if any, afte: satisfying the plain- 
tiffs mortgage and all prior charges should be applied to 
payment of the amount of the consideration named in the 
transfer made in her favour with interest. Bickerton v. Walker, 
31 Ch. D., 151, applied. Halifax Joint Stock Banking Co. 
v. Gledhill, [1891] 1 Ch. D., 31, distinguished. Cookell v. 
Taylor, 15 Reav., 103; Ogilvie v. Jeafferson, 2 Giff, 353; 
Strode v. Blackburn, 3 Ves., 222; Wallwyn v. Lee, 9 Ves., 
24; Parker v. Clarke, 30 Beav., 54; French v. Hope, L.J., 56 
Ch. 363 ; Rice v. Riee, rigs 3] 2 Drew, 73, referred to. 


BASTI BEGUM v. BANARSIDAS.... tee eee 305 
i ore RECTION 5.5. 
See Limitation Act, 1877, sched. II, art. 132 ... ves 243 


~~ section §8—Deed of indem- 
nity— Property mortgageda— Hypothecation. 


Certain persons sold certain property to the plaintiffs. 

The vendors executed a document of indemnity on the same 
date agreeing that if any prior lien or charge should be dis- 

__ Closed, they would repay the whole money with interest and 
\ they hypothecated certain property to secure repayment of 
the purchase money. The vendees were dispossessed. Ina 

suit to enforce the hypothecation in the documeut of indem- 
nity, Ze/d, that there was clearly an engagement which gave 

rise to a pecuniary liability and that the terms amounted to a 
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Transfer of Property Act (IV of 1882)—(contd.) 
mortgage within “the meaning of section 58 of the Transfer- 
of Property Act. Krishan Lal v. Ganga Ram, 1. L R., 13 All, 
28, referred to. fi 


NIAZ AHMED v. MANGU LAL TA & 723 
section 68 (c)\—Right of 
usufructuary morigage to recover mortgage money by sale 


of mortgaged property. 

Where usufructuary mortgage deed provided for the re- 
covery of the amount due “from the mortgaged property ” 
the court granted a decree for sale of the property where 
the mortgagee, being dispossessed of the mortgaged pro- 
perty sued for recovery of the mortgage money. /afar 
Husen v. Ranjit Singh, 1. L. R, 21 Ally 4; Kashi Ram vy. 
Sardar Singh, A. W. N., [1905] p. 226, referred to.-- - > - 


N ARAPT v. RAM SARAN DAS a oe ve see 130 


Kr rer ere Cion BS —Parties ad- 
verse claimants, whether may be joined— Suit for sale. 


Adverse claimants ought not be made parties to a mort- 
gage suit for the purpose of litigating their titles, and that 
the only proper P to such a suit are persons interested 
in the equity of redemption. Jaggeswar Duit x. Bhubban 
Mohan Mitra, |. L. R., 35 Cal., 425, followed. 


KHAIRAT v, BANNI BEGUM aa - „God 


—— section 90— Righi to dec- 
see-—Part of contract—Limitation Act (XV of 1877), art. 
TIÓ. 


A personal covenant to pay although not expressed, is 
implied in and is an essential part of every simple mortgage. 
The right of the plaintiff to a decree under section 90 of 
the Transfer of Property Act is a part of and anises out of 
the contract in writing and registered and is governed by 
article 116 of the Limitation Act. Sawadav. Ašafi, 1. L. 
R, tr Bom, 475, not followed. Osuchaman v. Ahmed 
Kutti, 1. L. R21 Mad, 242 ; Hamidudatin v. Kedar Nath, 
I. L. R., 20 AlL, 385, referred to. 


JANGI SINGH v. CHANDAR MAL... ee se. 670 


— section 9 1—Morigage by fixed 
rate tenani— Redenpiion by saintndar—ITntlerest in ihe land 
—-ficed rate tenant dying childless—Lapse to the Crown, 


The person claiming redemption of property must prove 
that he has an interest in it. Where a fixed rate tenant dies- 
childless; the tenancy vests in the Crown. Rani Sonet 
Kunwar v. Himmat Bahadur, Le Ra, 3 1. A, 92. ‘The mere = 

_ fact that the zamindar has a proprietary interest in the land, 

out of which the interest of a fixed rate tenant is carved, does 
not give him-an interest.in the-mortgaged property within 
the meaning of section 91 of the Transfer of Property Act. 

Ram DIHAL Rat v. MAHARAJA VIZIANAGRAM ws 579 


section 91 (a), 92— Reversion- 
ers right to redeem in the life-time of widow—Interest, 
meaning of. 


Cena 





A aeversionary heir cannot get a decree for redemption 
of property mortgaged by the deceased husband of a Hindu 
ioe during the life-time of the widow in possession of the 
estate. The provisions of section 92,, Transfer of Property 
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Transfer of Property Act (IV of 1882)—(concia.) 


Act, do not apply to a person who is a reversionary heir and 
may never become entitled to the property sought to be 
redeemed. 


The ¢nferst referred to in section 91 (a) of the Transfer of — 
Pioperty Act is a present interest and not a mere contingent 
right such as a reversioner possesses. 


RAM CHANDER v. KALLU T - - . 631 


— section 99— Sale held tm conira- 
vention of—Notice to a aaa pplication to set 
astde—afler confirmation. 


A property, subject to a mortgage, cannot be sold in 
execution of a simple money decree held by the mortgagee, 
even where he disclaims all his interests under the mortgage, 
and „obtains a simple money decree. Jfadho Prasad v. 

. Baijnath, A W. N., for 1905, P: 152, referred to. But where 
a property has been sold after notice to the mortgagor, in 
execution of a simple money decree held by the mortgagee 
and the sale is confirmed, the mortgagor cannot go behind 
the order for sale and seek to have it set aside on the ground 
that it was held in contravention of section 99 of the Trans- 
fer of Property Acti. Madan Makund Lal ~v. Jamna 
Kaulapuri,2 A. L. J. R, 123, followed. Afte: the sale is 
confirmed, as between the auction purchasers and the judg- 

ment- debtors, the title of the forme: becomes complete 
and it is not open to the judgment-debtor or his repre- 
sentatives to queston the title of the auction purchaser. 


KISHAN LAL v. UMRAO SINGH ... 121 


Trust—charitable purposes—deed construction —nolt sit for vague- 
Nees— 


Where a deed of endowment recited that the executant had 
established a dharamshala for charitable purposes and he 
had carned on the charity : /e/d that the trust was not void 
for vagueness. A trust for such purposes, that is, charity 
generally, will always be carried out notwithstanding ‘that the 
objects of the charity are not specifically defined. Aanchhor- 
das yv. Parwati Bat, 1. L. R., 23 Bom., 725, distinguished. 


GURDHAN DAS v. GRUNNI LAL ... fe Yeas aa 
—— ffect of not carrying tt out. 


Where the court finds a properly constituted tiust, the 
fact that the trust was not carried out would not have the 
effect of annuling it. 


° GORDHANI Das v. CHUNNI LAL ... a eva, 23 
suit for possession of trust properties—Purttes. 
Where the plaintiffs in a suit ask for possession ın the 
character of trustees of certain endowed property and omit 
to implead persons interested in a particular item of that 


property, they cannot in that suit obtain a decree declanng 
that propeity subject to the charge of maintaining the trust. 


GORDHAN DAS v. CHUNNI LAL ... iu sua. 23 


———_—appointment of a new trustee. : f 
See Religious Endowment Act, 1863 ive sey “TOT 


Grant of superior rights to the Hindu widow of an inferior 
proprietor—Nature of the estate taken tn such grant by..- 
the Hindu widow. we. > 


- oe 


See Hindu Law—alienation—widow ey wee 490 
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Usufructuary mortgage—righi of such mortgagee to recover 
debt by sale of the mortguged property. 


See Transfer of Propeity Act, 1882. Section 68 (c) vas 130 


Valuation of suit—Code of Civil Procedure (Act XIV of 1882), 
Section 283. : 


See Court Fees Act, (VII of 1870).. ree ... 10 
Redemption mortgage. 
See Suits Valuation Act, 1887, section 8 TE TERE ES 


Vendor and purchaser —Non-payment of consideration—Rights of 
Purchaser—Eguities. 


Mere non-payment of purchase money does not prevent 
the passing of the ownership of the purchased property from 
the vendor to the purchaser, and the purchaser, notwith- 
standıng such non-payment can maintain a suit for posses- 
sion. 5/16 Lal v. Bhagwan Das, 1. L. R., 11 All, 244 ; Umed 
Aal v. Davu, | L. R, 23 Bom., 525, referred to. 


A court is entitled to pass a decree in favour of the plain- 
tiff for possession, subject to the equities: which exist in 
favou of the defendant. 


RAJNATH SINGH v, PALTU oe ay ve 96 
Unpaid Vendor's hen-charege. 
See Limitation Act (XV of 1877), Schedule l1, article 132... 243 


—— Covenant for trtle—construction of sale-deed. 
Schedule I]. See Limitation Act, Ait. 116 .. .. 480 
Voluntary payment—//usbands debi satisfied by his wife during 


Ars lafe-time--Transfer of husbands property after his 
death—Lrability to pay consideration money. 


See Hindu Law—Defendants oh ei .. 339 
Wavier—/nsialment bond—Whole amount payable upon failure to 

pay any instalment 

See bond—construction es ve . 609 


Wafib-ul-arz— Cons/ruction of. 
See Pie-emption ... ce ie; .. 482, 52 
Widow—Alhenation—Hindu Law— Widows estate as an infertor 


proprietress——Grant of superior propretary sights—Na- 
ture of estate taken in such grant—Graft-—Trust. ° 


See Hindu Law—alhenation—Widow aie +. 590 


—_—_—-Alitenation——consent of reversioners legal necessity. 
See Hindu Law ie si oe ae I 
Compromise by—effect of a decree thereon on the rights of 
flindu Reverstoners. 
See Hindu Law—Reversioners .. ii we 0S 
Widow's estate—Grant of superior rights lo the Hindu Widow if 
an inferior proprielor—Nature of estate in such grant. 
See Hindu Law—alienation— Widow oe ws. 590 


Wili—Construction of. 
See Hindu Law—Will a ee ».. 460 
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PAGE. 
Will—(concld.) 


——vonstruction of—-Persona designata—eason and motive of 
Lifi— Adopted son?— Desci tption. 
Where a Hindu testator bequeathed his property to “ Lalta 
Prasad my adopted son,” held. in the absence of anything in 
the will to show that the fact of the adoption of the devisee was 
the motive or the reason for the gift, that the language of the 
gift was to be interpreted in its ordinary meaning asa gift to 
Lalta Prasad asa persona destonata, who was entitled to take 
under it even though the adoption was not proved. Wrdhoo- 
mont x, Saroda Pershad, L. R., 3 L A, 253, followed. 


LALTA PRASAD v. SALIG RAM —... i ae 627 


construction of—Rupia—“ Money”—Presumption agatnst 
partial intestacy. 


In the absence of explanatory context a word such as 
“ money’ should be construed in its strict sense, but terms 
which in their strict and proper signification apply toa 
particular species of property, may be held to embrace the 
general personal estate of a testator where the latter has 
shown a clear intention to make a complete disposition of 
his property. 


The Court always leans against so construing a willas to 
make a testator die partially intestate. Where therefore it ap- 
peared that a testator did not intend to die intestate as to any 
portion of his property and made certain dispositions with re- 
gard to “my money (ru G and the money due to me unde: 
bonds which may be realised,” /e/d, that he intended the word 
‘money’ (rupia) should be synonymous with the words 
turka (heritage) and satdad (estate) which he had used in the 
earlier part of the will Cadogan vx. Palagi, la R., 25 Ch. D., 
154, reterred to. 


CHEDA LAL v. GOBIND RAM... eh ga; 10 
——— construction 5 OO ea a words —“ Cash” 
— Mortgage bonds. 


In construing a will what tbe court 1s concerned with 
is to ascertain the intention of the testator, and if it finds 
that he intended that all his moveable property should pass to 
the legatee, it should not hesitate to cairy out the testator’s 
intention even though he used an inappropriate word such 
as “ cash.” 


No absolute technical meaning should be given to sucha 
word as “ money.” 


Cadogan v, Palagi, L. R, 25 Ch. D, 154, and Chheda Lal 
v. Gobind Rani, ante, 519, referred to. 

PARASA NNI v. GHAREEB DAS Jx a we 708 
——-—-uupaid legacy—charge. 

See Mortgage EN TA T ... O61 
—- —-unpaid legacy—lapse of time—presumption. 

See Mortgage ae ast ee i 
— unpaid legacy—lapse of time—presumption—minority of 

the legatees. 

See Mortgage oe si gis .. 661 
Writ of mandamus 

See Corporation pi re tr vee 463 
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Words -—“ final-wlecree.” - 

See Appeal to His Majesty in Council ate Ma OE7 
— Malk. 

See Hindu Law— Widow i i 67 
— c" money.” . 

See Will—construction of = ws. 708 

“ Public street.” 

See Municipalities Act soi ET vee “AS 
———— Shurkayan-t-Shikmi. 

See Pre-emption as s si o ae 
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ORIGIN AND GROWTH OF CRIMINAL 
i RESPONSIBILITY. 


Self-preservation is the first instinct in nature. It is the 
first instinct in man. The primitive savage living in his 
rude dwelling—a cave or a crevice, or wandering at large— 
first felt the awakening of this impulse when he felt hungry. 
He killed aught that came in his way. He knew that his 
continued existence depended upon the nutrition of his 
body, and he remorselessly slayed his prey as he ruthlessly 
slaughtered aught that threatened his existence. The ins- 
tinct of self-preservation quickened the feeling of revenge 
and revenge led to retaliation, and retaliation to reflexion. In 
the lower forms of life where this higher sense is still un- 
developed, the phenomenon may be still seen at work. 


2. The instinct of self-preservation is therefore the first law 
of nature, and it is one which man possesses in common with 
all organic life. But if this had been the sole instinct animat- 
ing creation there would have soon been the end of the world. 
For the bitter feelings of revenge and retaliation would have 
soon led to mutual extermination, and though at first the 
weaker, but afterwards the strong would have fallen a victim 
to the brute force which though employed for preservation 
would have inevitably ended in annihilation. But such is the 
providence of nature that while it ensures preservation of the 
individual it does not neglect perpetuation of the species. 
With that end in view it has implanted in all beings a desire of 
procreation. This desire leads to intercourse between the male 
and female representatives of the species, and which is more 
or less in duration according as it is necessary to the nourish- 
ment and support of the young ones who are to be sustained 
by those that got them till they are able to shift and provide 
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for themselves. “This rule, which the infinite wise maker 
hath set to the works of his hands, we find the inferior crea- 
tures steadily obey. In those viraporous animals, which feed 
on grass, the conjunction between male and female lasts no 
longer than the very act of copulation, because the teat of ‘the _ 
dam being sufficient to nourish the young till it be able to 
feclon grass, the male only begets but concerns not him- 
self for the female or young, to whose sustenance he can con- 
tribute nothing. But in beasts of prey the conjunction lasts 
longer, because the dam, not being able well to subsist herself 
and nourish her numerous offspring by her own prey alone (a 
more laborious as well as a more dangerous way of living 
than by feeding on grass), the assistance of the male is neces- 
sary to the maintenance of their common family, which cannot 
subsist till they are able to prey for themselves, but by the 
joint care of male and female. The same is to be observed in 
all birds (except some domestic ones, where plenty of food 
excuses the cock from feeding and taking care of the young 
brood), whose young, needing food in the nest, the cock and 
hen continue mates till the young are able to use their wings 
and provide for themselves. And herein, I think, lies the 
chief, if not the only reason, why the male and female in 
mankind are tied to a longer conjunction than other creatures 
—~vig., because the female is capable of conceiving, and de 
Jacto is commonly with child again, and brings forth too a 
new birth, long before the former is out of a dependency or 
support on his parents’ help and able to shift for himself, and 
has all the assistance which is due to him from his parents, 
whereby the father, whois bound to take care for those he hath, 
is under an obligation to continue in conjugal society with the 
same woman longer than other creatures, whose young, being 
able to subsist of themselves before the time of procreation 
returns again, the conjugal bond dissolves of itself, and they 
are at liberty till Hymen at his usual anniversary season, sum- 


mons them again to choose new mates.” (1) 


3. Now this is clearly the reason as it is the nucleus of 
joint family, and its development into a family of sons and 
daugnters, brothers and sisters under the suzeranity of 1ts eldest 
member would be a matter of course (Gen. XXVII 29). 


(1). Locke, Civil Government C. VII. SS 79-80, 
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A joint family so formed would, it is clear owe no allegi- 
, ance to society. There would indeed be no society but a con. 
glomeration of families, of which the Government would be 
as far as possible the eldest member. They would live 
together under the same roof and would of course be subject 
to the same discipline. (1) The head of the family was in 
other words its king. Hewas their law giver, judge and 
priest. That the patriarchal system was the first form of 
Government is confirmed by History. Later on as the strong 
preyed upon the weak the family grew and the kingdoms 
grew into empires with the head still as their monarch. 
“Amongst these was Nimrod who no doubt was by good right 
lord or king over his family ; yet against right did he enlarge 
his empire by seizing violently on the rights of other lords of 
families ; and in this sense he may be said to be the author 
and first founder of monarchy. And all those who do 
attribute unto him the original regal power do hold, he got it 
by tyranny or usurpation, and not by any due election of the 
people or multitude or by any faction with them.” (#) And 
it is the survival of this form of monarchy that makes the 
king commonly spoken of as the pater patriæ, and the property 
of his subjects passes to him by the right of escheat. 


4. It has been observed before, that the power of the 
father in the ancient family was absolute. He could put to 
death any of his children, and this power appears to have 
survived to him even upon the establishment of orderly 
Government. It was recognized and even enlarged in the 
Twelve Tables which enabled the parents even to sell their 
children two or three times over. By the help of the fatherly 
power Rome long flourished, and often times was freed from 
great dangers. The fathers have drawn out of the very 
assemblies their own sons when being tribunes they have 
published laws tending to sedition. So Cassius threw his son 
down from the Tarpeian Rock and the Magistrates and people 
assembled dared not resist him. The same power was pos- 
sessed by the Persians and Gauls and the Israelites. So the 
judicial law of Moses gave full power to the father to stone his 

(1) Even the word (oikois) meansa house. Hooker Eccl. Pol. Bk. 
I. S. 10. 

(2) Filmer, Patriarcha Ch. I., S. 6; but sce on this Lacee comment 
in the Çivil Government Ch, XI, S. 148, 
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disobedient son so it be done in the presence of a Magistrate 
and yet it did not belong to the Magistrate to inquire into and 
examine the justness of the cause, but it was so decreed lest the 
father should in his anger suddenly or secretly kill his son. So 
according to the law of the Romans the earnings of the child- 
ren belonged not to them but to their father, though Solon 
made a law which relieved a son from his duty to maintain his 
father if he had taught him no trade to enable him to get his 
living. 

5. From individualism to family and from family to state 
we mark the natural transition of archaic society. In the two 
_earlier stages of human progress there was but a dim, if any, 
appreciation of criminal responsibility. Indeed, as the sole 
anxiety of the individual was self-preservation, so in the second 
stage it became the sole anxiety of the family to protect it 
against foreign attack as a necessary means for its own 
preservation. ` 


6. At this stage while the family would feel no responsibi- 
lity towards another family and would repel attack by attack, 
as between its members there would be the enforcement of 
some sort of discipline which the Patra Potestas would call 
forth, If therefore one member of a family attacked another, 
or violated the rude principles upon which the establishment 
of family became possible, the aggressor would not be left 
to the unbridled violence of the aggrieved. They would both 
refer their differences to the arbitrament of the patriarch who 
would naturally curb the savagery of the one as he would 
suggest some reparation to the other. The first rudiments 
of orderly Government would thus be mastered, and it would 
in course of time lead to its extension to an ever-wideniag 
circle. But as the Patria potestas did not extend the family 
circle beyond, the only means of preserving order would be 
to repel an attack by an attack at times supported by a ven- 
detta. These family feuds were, it is notorious, long-drawn- 
out, and traces of their existence may be seen even up to 
the present day. But as population and nomads settled 
down to stationary life mutual dependence and mutual con- 
fidence naturally grew. And the inherent instinct of grega- 
riousness helped to create alliances, offensive and defensive, 
the value of which grew with the prolongation of peace and 


rs 
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the bloodshed. For the love of life and the diminution of 
horrors of death were as characterestic of the golden age 
of the poets as of the less romantic period of history. 


7. In these early scattered settlements in which the nomad 
mingled with the house-holder we may discern the dawn of 
law and of something approaching to peace. For so long 
as man obeyed only the promptings of his untrained mind 
his love of life dictated fear of all persons and all things but 
that very fear gave rise to a feeling of loneliness which the 
construction of family ties helped to dissipate. And as 
families grew into clans and the commerce of life brought man 
in contact,with his fellow man, there grew out of the chaos 
a system of crude Government the nucleus of which was at 
first a family but which by absorption or engagement grew 
into a clan but the family still remained an smperium in 
imperio, which so far as regards this country has not wholly 
ceased to be. But in the western countries where the march 
of progress has been more rapid, there arose a system of 
Government which attained its highest development in the 
formation of democracies the history of which brings us with- 
in measurable distance of the present times. But the inter- 
vening period was considerable and though history ushers 
us to well organized societies and orderly Governments it 
dismisses with scant notice this great epoch during which 
the new ideas were formed and in which the modern science 
of Government was developed. 


Suave martmagus turbantibus equora ventis. 
Eterra magnum alterius spectare laborem., (1) 


8. Two things are however perfectly clear. As the love 
of life and procreation led to the formation of family groups, , 
the first use of violence must have been in what we should 
call real or fancied self-defence of one’s own person. Such 
violence may or may not be effectual in destroying life, but it 
would nevertheless bring on the same retaliation. And “to 
this war of every man against every man, this also is conse- 
quent that nothing can be unjust. The notion of right and 
wrong, justice and injustice have there no place. Where 
there is no common power, there is no law: where no law, 

(1) Itis pleasant, in a great storm to contemplate troma safe position 


on shore the perils of some ships tossed about by the furious winds 
and the stormy ocean,”—Lucretius, 
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no injustice. Force and fraud are in war the two cardinal 
virtues. Justice and injustice are none of the faculties, nei- 
ther of the body nor mind. If they were, they might 
be in a man that were alone in the world, as well as his senses, 
and passions. They are qualities that relate to men in so- 
ciety, not in solitude. It is consequent also to the same con- 
dition, that there be no property, no dominion, no mine and 
thine, distinct ; but only that to be every man’s that he can 
get ; and for so long as he can keep it. And this much for 
the ill condition, which man by mere nature is actually placed 
in; though with a possibility to come out of it, consisting 
partly in the passions, partly in his reason. The passions 
that incline men to peace, are fear of death: desire of such 
things as are necessary to commodious living; and a hope 
by their industry to obtain them. And reason suggesteth 
convenient articles of peace upon which men may be drawn 
to agreement. These articles are they which otherwise are 
called the Laws of nature.” (2) 


g. The feeling of criminal responsibility thus postulates 
an advanced society in which each individual has a defined 
position and status. There is nothing that is innately cri- 
minal. There can be nothing that must be inherently im- 
moral. It is society that makes the Criminal, it is the Cri- 
minal that attacks society. In the rude age when society was 
simple, crimes were few. The use of violence against one’s 
person or the abduction of one’s females were probably the 
two earliest known crimes. The one led to sanguinary con- 
flicts unrecorded by history—the other led to the battle of 
Troy. Andas society progressed and the futility of such 
‚conflicts became more and more evident, as the moral sense 
grew and the minds of men became more united on peaceful 
pursuits—there grew by degrees the sense of responsibility 
which checked indiscriminate revenge giving birth to sanction 
and punishment. And as the notions of property germinated, 
there grew attendant in its train notions of theft and plunder. 
And as society begot human sympathy, the idea that the 
criminal was the concern of the state and not of an individual 
became more vivid and easily stereotyped. It was then that 
the criminal began to be accorded a trial and that unbrid!ed 


(2) Hobbes, Leviathan, Ch. xiii. p, 65, 
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ferocity of the accuser was transferred to the arbitrament of the 
comitia. It is this which accounts for the great disproportion 
between the punishments meted out to an offender seized 
flagrante delicto and one apprehended after the deed had 
been done. 

So we find in the Twelve Tables, theft divided into manifest 
and non-manifest, in the former the thief was caught red-handed 
or at any rate with the spoils on his person, in the latter the thief 
was one who was detected under any other circumstances, and 
he was bound only to refund double the value of what he had 
stolen even while he was moving off with his booty. The 
Twelve Tables condemned the manifest thief to death if were 
a slave, otherwise he lost his freedom and was made a slave of 
the owner for life. The punishment of the non-manifest thief 
was, however, limited to a fine of twice the value of the goods 
stolen. Here then the sentence was not suited to the gravity 
of the crime, but rather to the feelings of the aggrieved. The 
justice administered was as far as possible such as he would 
have dealt out if he had been left to himself, indeed, it is only 
in this way that the power of punishment would be transferred 
from the accuser’s right arm to the community and as the latter 
grew and became more complex, it naturally delegated its 
powers to its wise men who became thus judges for the trial 
of crimes. But as crimes grew and the function of judges 
became more and more exacting, the question of remuneration 
naturally arose, and who, but the disputants, would pay for the 
arbitration of a cause which they had themselves brought about. 
“ An eye for an eye and tooth for a tooth” (1) was the first 
grim law of social evolution. It was the rule of primitive 
society when crime was only the concern of the accuser and 
the accused. The advent of an intermediary marked an ad- 
vanced epoch in the progress of human history. It was the 
herald of the modern judiciary. This step forward was, how- 
ever, not the isolated outcome of human progress. For with 
it there grew up the conception of property, and thus the two 
great sub-divisions of law became a concern at first of the com- 
munity and afterwards of the state. At first the distinction 
between them was neither perceived nor observed. 

10. And hence we find that in archaic society both crimes 
and contracts treated of as obligations or vinculum juris and 

(1) Exodus XXIV—20; Dentereuomy ; XIX—21 ; St. Mathew, V—8°3 
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both to be requited by a payment of money. Probably, no 
general statement can be made as to the stage of social deve- 
lopment when the payment of fine was substituted as a 
penalty for crime, for, it followed the course of other consi- 
deraticns which have, in time, marked the differences of one 
society from another. The earliest authentic record of Grecian 
history would seem to suggest a social advancement when the 
crude penalties of a rude age had already been abandoned in 
favour ofa trial—the most conspicuous part of which appears 
to be the magnitude of the reward allotted to the judges. In 
the Homeric trial-scene, for instance, which the God, Hephces- 
tus, is described as moulding into the first compartment of the 
shield of Achilles, the parties are depicted as litigating about 
the composition of a homicide. Two talents lie in the middle 
as the reward of the judge who shall decide the dispute most 
to the satisfaction of the audience. A similar though a much 
smaller reward was allotted to the Soman Proctor who under- 
took to arbitrate for the disputants. It is perhaps a trite say- 
ing that the history of a nation is the history of its nature, but 
no exhaustive survey of human evolution is necessary to con- 
vince one of its verity. The formations of different govern- 
ments and the great variety of thief laws which even up to the 
present time have not become assimilated show the tempera- 
ment of the people, the influences to which it has been subject 
and the manner in which it has been moulded. For while in 
the western states the influence of the communities developed 
the instinct of self-government leading up to the formation of 
those democracies which throw as it were a golden dome over 
primitive society, the race that migrated to the west having 
found a congenial climate and a fertile soil, abandoned the 
strenuous life of the past and settled down to peaceful pastoral 
pursuits relegating the work of arbitration and Government to 
a class which soon became hereditary and which in course of 
time withdrew all vitality and independence from the very 
class that had created them. 


H. S. Gour. 
(To be continued. ), 
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Nep trable [nstrument-——Blank Promissory notes handed orer to an 
agent for custody—Forgery by Agent-——Liability of maker. 

This case raised an important question of law which as 
VAUGHAN WILLIAMS L. J. remarked was “ not covered by any 
rule deducible from the authorities.” A few facts may be 
stated. Defendant in this case lived in South Africa and 
was interested in mining industry. He had to leave for 
England and when leaving South Africa he handed over to 
his attorneys two unstamped pieces of paper, bearing upon 
the face of them lithographed forms of promissory notes, with 
blanks for date, amount, name of payee etc, but it appeared 
that the defendant did not at the time of the delivery give 
instructions or permission to either of the attorneys to negotiate 
them, that on the contrary, he had directed them that they 
should retain them in their custody until he instructed them 
from England to issue the notes as promissory notes for the 
purpose of raising money, and as to the amounts for which they 
should be filled up. One of the attorneys without any such 
instructions, brought the notes to the plaintiff who bought 
them at their full value and the attorney applied the money to 
his own purpose. The plaintiff was found to be a bona-fide 
holder for value without notice of the fraud. The plaintiff then 
sued the defendant in England upon those promissory notes. 
The question that arose was whether the suit was maintainable, 
and whether the defendant was liable on those promissory 
notes, It was argued that the defendant was estopped from 
denying the notes. But VAUGHAN WILLIAMS L. J. disposed 
of this argument by observing “that the mere fact that the 
signer of a negotiable instrument has been negligent as re- 
gards the care taken by him in regard to a-signed paper never 
renders him liable to be estopped from showing. the conditions 
under which he parted with its possession, unless he has so 
dealt with the instrument or given such instructions with re- 
gard to it as raised a duty between himself and the commer- 
cial public. Mere negotiation’ by itself, unless it raises such 
a duty, cannot raise an estoppel; though it may be true to 
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say that when the fraud of a third party has caused injury 
to one of two innocent parties that one must beheld liable, 
whose negligence is not equivalent to mere carelessness which 
may cause harm but it is negligence in the performance of 
a duty to the person who sets up the estoppel.” Towards 
the close of his judgment, the Lord Justice summed up his 
views as follows: “Plainly Telfer did that which he was 
not authorised to do, and it is contended by the defendant 
that he is entitled to set up that want of authority as a de- 
fence to this action. Why should he not do so?” BUCKLEY 
L. J. put it briefly as follows: ‘The second remark which 
I wish to make is that this appeal fails on the ground that 
the promissory notes never became negotiable instruments, 
the reason being that the defendant never issued them, nor 
authorised any one else to issue them, as negotiable instru- 
ments,” FLETCHER MOULTON L. J. observed: ‘The present 
case sharply raises the question of the line of demarcation, 
and as I think that the signed forms were in the possession 
of Telfer as custodian only, and not as the defendants agent 
with an intention on the defendant’s part that he should issue . 
them as promissory notes, the defendant is not estopped from 
saying that he was the maker of the notes sued.” Several 
English precedents have been discussed in the judgments 
but they are distinguishable from the present case. This 
was no doubt a case where the plaintiff and the defendant were 
both innocent parties, but it would seem upon a broad view 
of the case that but for the defendant’s act in handing over 
blank promissory notes, there would have been no chance 
of the plaintiff parting with his money. But, as VAUGHAN 
WILLIAM L. J. points out, the mere delivering of blank pro- 
missory notes to an agent does not constitute negligence. . 





Ancient lights—alteration of a window. 


There have been few cases recently decided by the House of 
Lords which have so constantly come up for explanation in 
subsequent casesas the decision in Colls. v. Home and Colonial 
Stores. [1904] A. C., 179. In the present case the question 
was whether an alteration of the building affects the right to 
the access of light which has been enjoyed through one win- 
dow. “It seems to me” said NEVILLE J. “that the question 
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which hasto be determined is, whether proof is necessary of 
identity of the window or aperture through which the light 
claimed has been admitted to the dominant building, or whe- 
ther the true matter for investigation is the identity of the 
light which has been so admitted.” Following Scott. v. Pape 
31 Ch. D. 554 which His Lordship thought had not been affect- 
ed by Colls. v. Home and Colonial Stores, so far as it related 
to the question of loss of right by alteration of buildings, the 
learned Judge held that the real test was identity of light and 
not identity of aperture, or entrance for the light. The facts 
and the law may sufficiently be gathered from the following 
sentence in the judgment. “In the present case the plaintiff 
is entitled to an injunction, because I have come to the con- 
clusion that not only do the defendant’s buildings occasion a 
nuisance to the plaintiffs premises as they exist at the present 
time, but that they would have caused a nuisance to the 
plaintiffs premises had they remained simply in the enjoy- 
ment of light which has been enjoyed throughout the term 
from 1880 downwards.” 





Easement of light—-Enjoyment as of right. 

The judgment of PARKER J. in this case contains a very 
luminous exposition of certain sections of the English Prescrip- 
tion Act but the principle explained by the learned Judge will 
be of interest also to those who have to construe and apply 
section 15 of the Indian Easement Act. His Lordship ob- 
served as follows: “Before the Act the enjoyment neces- 
sary for the acquisition of an easement in either of these 
two ways had to be an enjoyment as of right. If the en- 
joyment was due to an agreement or consent, it was held 
to negative enjoyment as of right at the moment when 
the agreement was made, or the asking for an acceptance 
ofa consent or licence acted as an admission that at that 
moment there was no right. The continuity ofthe enjoy- 
ment as of right, for the purpose of prescription at common 
law, was thus destroyed ; and the continuity of the enjoyment 
for the purpose of a presumed grant was similarly destroyed 
ifthe agreement or licence had been made or given within 
the twenty years’ period relied on. If, however, the agreement 
or licence were made or given before the commencement of 
the twenty years’ period relied on, it did not negative the 
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enjoyment as of right during that period, but by explaining 
and accounting for the enjoyment during such period it 
equally precluded the presumption of a grant.” 
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Sir Subramantia Aypar, 


We have great pleasure in presenting to our readers along 
with this number of our Journal a portrait of Sir Subramania 
Ayyar who has just retired from the seat on the bench of the 
Madras High Court which he had occupied so long with credit 
to himself and distinction to his countrymen. His serviees 
have been recognized by a high eulogium from the Governor 
in Council in the shape of a notification in the Fort St George 
Gazette, and his countrymen have rightly started, a movement 
to commemorate his career, a movement, which we are glad to 
find, has been joined by his European fellow-citizens, both 
official and non-official. The story of Sir Subramania Ayyar’s 
life has often been told in the press within the last few weeks 
and we need not repeat it here but we would only point out 
those features of his life as a lawyer anda Judge which should 
attract the attention of that large section of his countrymen 
which has taken to the profession of law in all parts of the 
country. Before coming up to the High Court at Madras, 
Sir Subramania Ayyar practised for many years at the District 
Bar at Madura and it was at Madura that he laid the foundations 
of everything that he has striven after in a wider sphere of action 
in later life. It was when practising in subordinate courts that 
Sir Subramania acquired that knowledge of human nature, that 
familiarity with the details of procedure and that keen insight 
into character which have been his strong points on the bench 
of the High Court. The District Court practitioner developed 
on acquiring a decent competence from his savings, into a High 
Court practitioner and it was here that he found that he had to 
compete with one of the keenest and most erudite lawyers of 
modern times—one whose character and career have shed an 
undying lustre on the legal profession in this country—in the 
person of Sir Bhashyam Ayyanger. Sir Subramania Ayyar 
extended the range of his studies and it was when he was 
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acquiring a High Court practice that he added to his varied 
experience and his practical knowledge of the administration 
of statute law in this country an immense store of legal know- 
ledge derived from the text-books of English and American 
writers and the case-law of the Anglo-Saxon race located 
in various parts of the civilized globe, that served to set off 
his other high qualities of head and heart and won for 
him the esteem, the regard and the just admiration of the 
profession and the public. He occupied a seat on the bench 
of the highest court in the Madras Presidency for a long time 
and it is a matter of regret to his countrymen that he was 
compelled to retire just when a few months more would 
have entitled him to a full pension. He was called upon to 
act as the Chief Justice of Madras High Court on three 
occasions and it is universally admitted that he proved as 
capable an officer and as accomplished a lawyer as the best 
of his European predecessors. He presided over the original 
and the appellate sides of the Court and he was equally at 
home in both. We have no doubt that retirement from the 
daily duties of active life coupled with rest would soon restore 
him to perfect health. Sir Subramania Ayyar has his admirers 
not only amongst those who are privileged to come in contact 
with him in his own presidency but much wider a field and 
he is known to us in Upper India by those learned, luminous 
and capable judgments with which he has enriched the pages 
of the law reports for many years past, and which it has been 
our privilege to read with profit and pleasure. 


In view of the announcement that the Legislature proposes 
to amend the law of limitation with regard to mortgage suits, 
so as to afford relief against the hardship entailed by the recent 
decision of their Lordships of the Privy Council, it seems to 
us that cases pending in Subordinate Courts in which limita- 
tion has been pleaded on the strength of that decision may 
very well be allowed to stand out till some time. It will save 
multiplicity of proceedings and lot of trouble and expense to 
litigants. Some learned Judges of the High Court have allow- 
ed some appeals which have been filed on the strength of the 
Privy Council ruling, to stand out for two months, 
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We are glad to beable to inform our readers that the case of 
Kallian Singh v. Thakurdas,3 A. L. J. R., 234 is at last to be 
reconsidered’ by the Full Bench. For itis no use disguising the 
fact that the ruling in the above case came as a surprise to the 
profession. The question raised is one of great practical im- 
portance. The true scope of S. 244 of the Civil Procedure 
Code has to be defined and the rights of a purchaser at an 
execution sale have to be ascertained. Some of the ques- 
tions upon which the mind of lawyers in these Provinces has 
beén exercised ever since the decision in the above case was 
given are these: Is it or is it not necessary for the applica- 
tion of S. 244 that the dispute should be between the decree- 
holder or his representative on the one hand, and the judg- 
ment-debtor or his representative on the other? Are not 
execution proceedings complete and the decree satisfied, so 
far as the parties to it are concerned, when a sale has been 
held and confirmed by the Court and the decree-holder 
has realised the sale proceeds and do any proceedings 
taken by the auction purchaser for obtaining possession of the 
property which he has purchased relate to the execution or 
satisfaction of the said decree? A purchaser at a private sale 
in the event of possession not being delivered to him, has a 
right to sue for possession ; but is a purchaser at a public sale 
in a worse position, and has he no such right? If, again, a 
person has two remedies open to him, should one be held to be 
in derogation of the other? And lastly is Art. 138, Schedule 
II, Limitation Act, a piece of superfluous legislation which may 
be ignored? We have indicated only some of the questions 
which seem to require solution. But these are enough to show 
that the matter requires very careful consideration and it may 
be hoped that the doubts of the profession will be finally"and 
satisfactorily set at rest by a weighty pronouncement made by 
the full court, for we venture to think that the reference which 
Knox and Aikman, J. J., have made in Bhant Mal v. Makhan 
Lal, S. A. 340, 1906, should be heard by the Fud/ Court and 
not by one of those nominal Full Benches, in which only three 
Honourable Judges sit with the result which is by no means 
rare that where one of the three Judges dissents the decision 
of a Division Bench is, by a legal fiction, apparently glorified 
into the pronouncement of the Full Bench, 
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Village Courts Act (III of 1892), section 73 -Village Munsif—order December 11, 1907. 
transmitting a decree—adecree for Rs. 200- not set aside in time— ee 


BARU MAL 
powers of Village Munstf. a 
Jawahir owed money to Baru Mal, which was to be paid by instal- S e 


ments of Rs. 20 each, The first imstalment not having been paid, Bau £ S, A. No, 559 
Mal sued in the Court of the Village Munsif to recover it. The suit of 1907. 
was compromised, and an instalment decree passed, the money being 
recoverable by sale of movable property. The decree-holder sought 
to execute the decree by sale of immovable pioperty. As the Village 
Munsif had no jurisdiction to attach immovable property, the decree was 
transferred by him to the Court of the Munsif of Kairana. The lower ap- 
pellate Court held that the Village Munsif had no junsdiction to pass the 
decree for Rs. 200. It was also of opimion that the order of the Village 
Munsif transferring the decree to the Court of the Munsif of Kairana 
was passed without jurisdiction as there was no application by the deciee- 
holder to transmit the decree. Æeld (AIKMAN, J.) that the Court could 
not in execution proceedings inquire into the validity of the decree and as 
no application had been made under section 73 of the Village Courts Act 
No. [II of 1892, it must be decmed that the decree was duly passed 
under section 10 of the Act. Ae/d further that no application was made 
within time to set aside the Village Munsif’s order transmitting the decree. 
ffeld further that the decree-holder could not execute the decree against 
immoyable property. 
Satya Narain, for appellant. 


P. C. Chatterji, for respondents. . 
Appeal dismissed. 


Decree of Revenue Court, sale under—Property under attachment ofa Civil December 11, 1907. 
Court decree—purchaser under the Revenue Court decree-——representa-  ,, 
KALLU GIR AND 
tive op gudgment-debtor—appeal by. OTHERS 
A 
Appellants puichased propeity in execution of a simple money decree MUKHRAM SINGH. 
passed by the Revenue Court. At the time ofthe sale the property was rare 


under attachment in execution of a money decree of the Civil Court, held i o oe 


VOL, V. 


December 13. 


il 


KISHAN PRASAD 


v. 
HAR NARAIN. 
P. C. A. 17 of 1907° 


December 12. 
BABAL AND 
ANOTHER 


U. 
MUBARAKUNNIS- 
SA AND ANOTHER. 


S. A. 1077 of 1905. 


December 12, 1907. 


JAIMAL SINGH 
U. 
CALE 
OUSELEY. 
F. A. 307 of 1995. 
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by Mukhram. Mukhram applied to have the property sold under his 
decree. The appellants objected to the sale. Their objection was disallowed 
by the first Court. They appealed. The District Judge held that no appeal 
lay. Held (AIKMAN, J.) that an appeal did lie to the District Judge in as 
much as the property was under attachment at the time the sale took 
place, the purchaser must be considered as representative of the judgment- 
debtor, Lalji Maly. Nand Kishore, 1. L. R., 19 All., 332 and Gur Pra- 
sad v, Ram Lal, 1. L. R, 21 AlL, 20, followed. Madho Das ~v. Ramji 
Pathak, 1I. L. R., 16 AlL, 286, not followed, 


Parbati Charan Chatterqt, for appellants. 


Gulsari Lal, for respondent. 
Appeal allowed. 


ee ° 


Civil Procedure Code, section 596—Substantial question of law—value. 


A suit was dismissed by the High Court, on the ground that all the 
necessary parties were not on the record and a Hindu manager of a joint 
family could not maintain a suit in his name alone. The suit was valued 
at Rs. 9,240 but at the date of the decree the amount due with the interest 
to the plaintiff was over Rs. 10,000. In an application made for leave to 
appeal fo Privy Council held (STANLEY, C. J. AND BURKITT, J.) that the 
question involved was a substantial question of law. 


Sundar Lal, for the applicant. 


Govind Prasad, for the respondent. 
Leave granted. 





Pre-entption— Wajtb-ul-ars—interpretation—Shikmi—meaning of. 
Where a Wajib-ul-ars gave a right of pre-emption first to Sturkayan 
Shikms, then to Shurkayan ekjadi, and then to khewat dues held (STANLEY, 
C. J. AND BURKITT, J.) that SAshyaz referred to nearness in blood and not 
to nearness in space. 
Sir Walter Colvin, (with him Agarwala, Tej Bahadur Sapru and 
Parbati Charan), for appellants. " 
Motilal Nehru (with him 2, Malcomson and Muhammad Jshaq,) for the 
respondents; 
Appeal dismissed. 


Le 


Tenant—agriculiural tenani— tenani for planting tea. 


field (STANLEY, C. J. AND BURKETT, J.) that a teridnt who takes 
land for planting tea is an agricultural tenant. 


Balram Chander Mukerji (for Satish Chandra Banerji) for applicant. 


Respondent was unrepresented. 
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Lease—lassor taking lease money under a registered agreemeni—Auction . December 12, 1907. 


purchaser bound by it. 


eld (STANLEY, C.J. AND BURKITT, J.) that payment of lease money 
by the lessee in advance to the lessor in good faith under a registered 
covenant before the purchase of the property leased by an auction 
purchaser absolves the lessee from liability to pay the lease money to the 
auction purchaser. 


Sir Walter Colvin, Porter, Lakshmi Narain and Girdhari Lal A gare 
wala, for appellants. 

Abdul Majid, for respondents. 

s Appeal dismissed. 


- 





Hindu Law—Suit by sons for declaration that property not saleable in 
execution of a decree against father—immorality not pleaded—sale 
during pendency of surt—effect of. 

Defendant’s appeal. 


Suit by a Hindu son for declaration that certain property was not saleable 
in execution of a decree for sale upon a mortgage against the father alone. 
During the pendency of the suit the property was sold and the auction 
purchaser was impleaded as a defendant. The Subordinate Judge de- 
creed the suit although the plaintiff had not set up that the fathers debt 
was contracted for immorality. Ae/d (STANLEY, C.J. AND BURKITT, J.) 
that the suit was mghtly decreed and the ruling in I. L. R., 25 All, didnot 
apply. 


Te} Bahadur Sapru, for appellant. 


No one appeared for the respondent. 
Appeal dismissed. 


Suit for costs disallowed tn execution proceedings. 
Defendant’s appeal 

‘Plaintiff Respondent's property was wrongfully attached in execution of 
a de€ree held by appellant and upon his objection under section 278, the 
property was released from attachment but the Court did not allow him 
costs, and gave no reasons for not allowing such costs. Plaintiff then 
sued for compensation for illegal attachment, including in ‘his claim the 
costs incurred by him in the Execution Court. 


Held (AIKMAN, J.) The suit so far as it related to the recovery of 
costs did not hie. 

Satya Chandra Mooker}t, for the applicant. 

Tej Bahadur Sapru, for the respondent. 


Decree varied. 
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LALAN AND 
KISHORE 
V 
MUHAMMAD 
ANWAR HUSSAIN. 
S.-A. 881 of 05. 


December 14, 1907. 


JAGAN PARSHAD 


V. 
JHAMMAN LAL 
S. A. 383 of 1906. 


December 16, 1907. 
SALIG RAM 


v. 
TIKA RAM. 
S. A. 1013 of 1906. 
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Deiember 1 18, 1907, Appeal—suit for redemption—abatement—power of Court—extention of time. 


In a suit for redemption the suit was decreed subject to the plaintiffs 
Barre mM P paying the money within a certain time. The plaintiff appealed objecting 
to the amount which he was ordered to pay. During pendency of the 
appeal one of the parties died and no steps having been taken the appeal 
F. A. 132 of 1905+ abated. The plaintiff appellant having prayed for an extension of time. 
Held (STANLEY, C. J. AND BURKITT, J.) that as the appeal had abated, 
the court was functus officio and had no right to pass any order in the 

appeal and could not therefore extend the time for payment. 


Muhammad Ishaq, for appellants. 


A, E. Ryves (with him J. N. Chaudhri and Satish Chandra Banerji), 
for respondent. 





— 


Dacember 18, 1907. Kumaun rules—rule 17—pre-emphon-—joining a stranger as plaintif— 
— effect of. 
AMANI 
SENT Defendants application to Government to refer the question to High Court. 
y PE aiea Held (BANERJI AND RICHARDS, J. J.) that the right of pre-emption was 
Misc. No. 306 based onthe principle that strangers should be avoided from the co-parce- 
of 1907. nary body. Hence where a plaintiff joined a stranger with him in bring- 
G ing the suit, the suit should be dismissed. 


Mangal Prasad Bhargava, for the defendants. 


Order in favour of the defendants. 


* 





December 20, 1907. Rules of Court—rules 1, eeu valued at over Rs. orate by a 
= single Judge. 
SE ae Held (STANLEY, C. J. AND BURKITT, J.) that where a single Judge 
GANGA BAKSH. heard and decided an appeal valued at over Rs. 500 and in which Court- 
l. P. A. 430f 1907 fee had been paid on Rs. 650, the decree made in the appeal was without 


jurisdiction and shouldbe set aside. 

Kedar Nath, for the appellant. 

Surendra Nath Sen (with him Mangal Prasad Bhargava), for the 
respondent. . 


Appeal decreed. 
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SCHEME OF JUDICIAL REORGANIZATION. 

I. Great has been the satisfaction of the public at large at the 
appointment by H. H. the Lieutenant-Governor ofa committee 
toconsider and report upon questions relating to the redistribu- 
tion of the work of the courts and the increase of the judicial 
establishment in these Provinces. For no department of 
public service is more important and commands more con- 
fidence than that concerned with the administration of justice. 
The work in the Civil Courts has been steadily increasing, and 
the large sums of money realized by way of court-fee every 
-year bear no small proportion to the aggregate public revenues 
of the country. The Judiciary is now more largely recruited 
from classes which have received the benefits of liberal educa- 
tion, and have learned to adopt stricter principles of judicial 
rectitude than were in vogue in other times. The people at 
large therefore feel more confidence in having their disputes 
settled in duly constituted courts, and spend large sums of 
money to get even-handed justice administered as between 
man and man. Under the circumstances, the wisdom of 
maintaining the courts at a high standard of efficiency is too 
patent to need enlarging upon. But anybody who knows 
anything about the courts in the United Provinces cannot but 
be aware, that one of the factors which in many places has 
been detracting from this efficiency, so much to be wished, is 
congestion of work. The officers in charge are generally, as 
has been observed before, a conscientious body. They have 
done and are doing their best to cope with the heavy file 
which they are called upon to dispose of, and the result has 
not always been fortunate. A number of judicial officers of 


capacity and experience have succumbed to the heavy work, 
VI 
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and others have not been able todo the work before them 
as well as they inight have done if it had been practic- 
able for them to give more time and thought to their work. 
We may mention here that these facts have been recently 
noticed by the High Court N.-W. P. in the Annual Civil 
Statement for 1906, lately published. It is true that all dis- 
tricts are not equally heavy. It is also true that all officers are 
not equally conscientious ; and some officers find it even to 
their interest to earn a reputation for indolence, and thus 
contrive to be posted to light stations only. But the injustice 
of a system and scheme which permits of an uneven distribu- 
tion of work, and the breaking down of the best men long 


before they can earn their pension is manifest and much to- 


be deplored. For all sections of the public, and for the 
Government itis of the utmost consequence that the work 
done in the British Indian Courts should not be allowed to 
suffer or deteriorate. The appointment of the committee is 
therefore a very timely one and the report of that committee 
will be awaited with the greatest interest. 


2. Our object in writing this is to place a few suggestions 
before the public so that they may be discussed in the press 
from different pointsof view, and thus some data may be 
furnished to the committee for consideration. That relief is 
needed nobody will doubt or deny; what has to be consi- 
dered is how this relief isto be afforded. It strikes us that it 
would lead to clearer thinking and more rapid conclusions 
if we could get to certain principles which might be taken as 
fundamental and which would really take us to the root of the 
evil. It has been suggested that the time of officers might be 
economised without danger of impairing the public conftd- 
ence, if they were invested with summary powers. We speak 
with deference, but we very much doubt the wisdom of this 
policy. It may be that in other countries there is not so much 
reason to value the right of appeal as there is in this country. 
But there can be no question that public confidence would be 
very much shaken and the quality of work would greatly 
suffer, if junior and inexperienced officers were entrusted more 
largely with summary powers. What is absolutely essential is 
that the litigating public should have no reason to complain 
that they are not getting proper value for the court-fee which 
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they have paid. Efficiency, as we have said before, should be 
the watch-word in the public service as elsewhere. 


3. The proper way of setting about the thing, to our mind, is 
to determine, so far as we may, the amount of work that may 
be disposed of in a satisfactory manner by a Subordinate Judge 
and a Munsif. The first thing to see is how many working 
days they getin a year. Excluding Sundays and holidays the 
number seems to be about 250. The usual practice now is to 
devote Saturdays to execution and miscellaneous judicial work. 
As itis, and considering the important and complicated nature 
of many an execution case, it may be doubted if the time 
actually allotted to such work is not much less than what it 
should be. The High Court has remarked on more than one 
occasion that Judicial officers do not give sufficient attention 
to execution work. It is clear therefore that more time should 
be allotted to what is compendiously spoken of as smutfarrika 
work. But taking the present practice as it stands, and 
deducting the Saturdays, we have only about 209 days left for 
trying original suits. Now let us see what is the work that 
the presiding officer of a Civil Court has to dispose of on other 
than mutfarrika days. Under the circulars of the High Court 
work begins at 10-30 A.M. and no fresh judicial work is to be 
taken up after 4 P.M. To take the case of a Munsif by way of 
illustration, he upon taking his seat has to examine and sign 
daily about half a dozen account registers kept by the Nazir, 
and to issue vouchers etc. This work is of a very responsi- 
ble character and is of an intricate nature. Every voucher, for 
instance, which a Munsif issues requires an examination of the 
reports made by the office and the Nazir, and a comparison, 
item per item, of the figures with the Register of deposits. 
This work requires the personal supervision of the presiding 
officer and the office staff being what it is, it is not practicable 
to delegate it to any subordinate. Considering the nature and 
importance of the work no responsible officer can be expected 
to dispose of it in less than half an hour’s time. Then the 
Munsiff has to peruse and pass orders on office reports on 
plaints and applications presented in the various departments. 
He finds himself here called upon to dispose of, at least 
summarily, questions relating to court fees, stamp, limitation 
and jurisdiction, and it is clear that this work must 
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generally take at least another half an hour of the Munsif’s 
time. After the Munsiff has disposed of the office reports 
his judicial work proper begins. There are generally 
one Or more cases fixed for settlement of issues. It is the 
date of the first hearing ; written statements and the document- 
ary evidence of both parties have to be received, the plead- 
ings perused, parties examined, if necessary, admissions of the 
parties or their pleaders recorded, and issues fixed. This work 
too it is not easy to get through in less than half an hour's time. 
Next come uncontested cases, These are either decided er 
parte after examining at least one witness in each action or 
they may be disposed of in accordance with petitions of com- 
promise or withdrawals filed by the parties. Compromises, it 
may be noted in passing have to be explained to the parties and 
verified by them. All this keeps the Munsiff occupied general- 
ly for another hour, for though the work sounds light yet the 
number of cases is quite considerable. By the time that the 
Munsif has gone through his undefended or compromised cause 
list there are about three hours left for original contested suits. 
He is entitled to a short recess for his lunch but very few In- 
dian officers can indulge in sucha luxury. He goes on trying 
suits instead. He has to record the depositions of witnesses, 
and there are very few cases indeed in which the examination 
in chief of witnesses, is concluded in less than ten minutes’ 
time or the cross-examination in less than fifteen minutes. An- 
other five minutes are taken up in re-examination, if any, and 
in reading out his statement to the witness. It will thus be 
apparent that by 40’ clock barely six witnesses can be got 
through, and that number is a fair average for one contested 
civil suit; usually the number is larger. Then there remain 
arguments to be heard and the judgment to be written. The 
arguments the Munsif manages to hear at some odd moments; 
the judgment he generally has to write at home. The above 
sketch of a day’s work in a Munsifs Court makes it clear that 
he cannot in a satisfactory manner try more than one contested 
suit per dren ; if he is required to do more the work is bound 
to suffer. It should be remembered that there are contested 
suits and contested suits, and in many of them intricate ques- 
tions of law and fact arise which cannot be disposed of in a 
day. Fora Munsif, therefore, the fair amount of work ina 
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year will be 200 contested suits, 1,000 uncontested and a 
corresponding number of execution and miscellaneous cases, 
Considering the value and importance of original suits in a 
court presided over by a Subordinate Judge, he cannot be 
expected, if the work is to be properly done, to try more than 
75 contested suits in the course of a year, and this, if he is 
not saddled with additional work in the shape of appeals, etc. 


4. The evil to be remedied is congestion of work. The work 
is more than all the officers taken together can dispose of in a 
proper and satisfactory manner. This. evil can be remedied 
not by giving them all an equal amount of work to do, but 
by giving each no more than the amount of work that he can 
do. The principle therefore that we have been seeking is not 
an equal distribution of the aggregate work among the exist- 
ing officers but a strengthening of the judicial staff with a 
redistribution of the work,so that, to none may be allotted 
more than he can reasonably be expected to dispose of. If 
this principle be borne in mind it will be easy to determine the 
total number of officers that is required for coping with the 
judicial work that comes up before the civil courts. The 
last civil statement gives a number of useful figures. These 
figures show that there has been a steady increase in the 
volume of litigation going on for some years, which cannot be 
explained by reference to temporary causes, and that 1906 
may be regarded almost asa record year. Coming to actual 
figures, the total number of contested suits which 21 Sub- 
ordinate Judges and 69 Munsifs found themselves called upon 
to decide during that year were 3128 and 25,359 respectively. 
Applying the scale that we have indicated above, the work 
was quite sufficient for nearly double the number of officers 
actually employed. It is worth noting that though, according 
to the High Court, the work of the Munsif was particularly 
deserving of commendation, yet his average did not exceed 
1241, and the high pressure was not maintained without a 
serious risk of depreciation in the quality of work and danger 
to the health of the officer concerned. The average of 1,200 
(including 1,000 uncontested suits), therefore, which we have 
suggested fora Munsif is in no way too low. 


5. In making additional appointments, however, one con- 
sideration that should be attended to above all others is that the 
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strengthening ought to come from the top. It is desirable to 
have a larger number of officers who by reason of being in- 
vested with higher powers, and being possessed presumably of 
riper experience may be expected to be generally more useful 
in the disposal of the multifarious duties that may be imposed 
upon them, than others whose powers are limited and whose 
judgment is possibly yet green. To take a concrete instance, 
it will be found more useful to appoint some Small Cause 
Court Judges intead of some more Munsifs, as the former 
will be able to deal more quickly and effectively with ordinary 
money claims which form the staple of litigation in many 
parts of this country, and their ranks being recruited from 
those of Subordinate Judges they will be in a position, 
if need be, to try heavy and intricate suits of high valuation 
too. A Small Cause Court Judge will also be able to hear and 
decide appeals, and thus he will be in a position to relieve 
not only the Munsif and the Subordinate Judge but also the 
District Judge. Such a combination of advantages cannot be 
secured if one or more Munsifs were added to a heavily con- 
gested district. 

6. A sentimental objection has been taken in some quarters, 
that the old land-marks should not be disturbed, and that the 
old belief that the District Judge and the Subordinate Judge 
go together should not be shaken. It has been even suggested 
that it would be derogatory for the high position of a Sub- 
ordinate Judge with an unlimited jurisdiction to post him to 
the muffassil of a judgeship. But it is the work accomplished 
which gives dignity and not any local conditions. It is quite 
conceivable that a certain section of the District Court bar 
may not relish the idea of lucrative practice slipping out of 
their hands, but the party whose convenience ought to be the 
paramount consideration is, as we have said before, the litigant 
public. Every year the ranks of the legal profession are 
swelling and it is not at all desirable that there should be 
undue over-crowding at any particular station. As districts 
grow in importance they are bound to attract good men, and 
since in many important cases even at the present day lawyers 
of eminence are requisitioned from outside no practical incon- 
venience will be found to arise by reason of Subordinate Judges 
being posted in the muffassil. Some people think that litiga- 
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tion should be made costlier still, but in an impoverished 
country, like this; the suggestion does not deserve serious con- 
sideration. 


7. We have so far been considering the case of the judi- 
cial officer. There is also another party to be considered 
and that is the public. The courts ought to be so situated 
as to be readily accessible to the litigating public. A suitor 
has to pay a heavy court fee on his plaint and he generally 
finds litigation to be an expensive luxury. It stands to 
reason, therefore, that his troubles should not be added to and 
his purse be further taxed by his being obliged to absent 
himself from his ordinary place of business more than is ab- 
solutely necessary and to bring witnesses from long and 
inconvenient distances. It is notorious that while some of 
our judgeships are heavy, others are light. If tehsils or other 
local areas were so redistributed with reference to their res- 
pective situations, their relative importance, and to the means 
of communication and conveyance as they at present exist, 
it may be hoped that some arrangement might be arrived 
at which would secure at once a more equal distribution of 
the work and greater convenience to that large section of the 
public which finds itself under a necessity to resort to the 
courts of law. Where a district is already congested, no good 
purpose can be served by tacking on another district to it 
and then reinforcing the judicial staff at the head-quarters. 
Take the case of Meerut, for instance, to which Muzaffarnagar 
wa; added not long ago, with the result that some of the 
“additional” judicial officers of Meerut now do little other 
than Muzaffarnagar work. Would it not be a much more con- 
venient arrangement to have a Subordinate Judge perma- 
nently at Muzaffarnagar? If such a staff can exist at Mirza- 
pur and Banda, it should be provided at Muzaffarnagar too. 
The Munsif there and the Subordinate Judge of Meerut, who 
is over-worked, will both be relieved by the appointment of 
a Subordinate Judge for Muzaffarnagar. Ina similar manner, 
Aligarh may be split up into two or more districts for pur- 
poses of judicial work; as a matter of fact it comprises t hree 
District Magistracies at the present moment. Then again, 
take a munsifi like that at Hamirpur. Most of the work 
comes from the Mahoba Tahsil. Now Mahoba is about 40 
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miles from Hamirpur. - Why should not the head quarters of 
the munsif be fixed (as they once were) at Mahoba, so that 
the litigants may not have to travel up such a long distance 
under a very trying sun and in seasons of pestilence and 
famine? As a general principle, it will probably be desir- 
able to place a civil court within a radius of say twenty miles 
from the furthermost tahsil or pargunah or village that 
likely suitors may inhabit, and if this cannot in every case 
be managed, there is nothing to prevent munsifs, and Sub- 
ordinate Judges, if need be, going on circuit, as Judges do 
in England. Sucha thing is not unknown in India. The 
Subordinate Judge of Dehra Dun also holds his court at 
Mussoorie at stated periods, and the Munsif of Nagina at one 
time used to hold his court alternately at Dhampur, and 
Najibabad too. It is clear that if a munsif be appointed for 
Garhwal as the people there desire, he will have -to be em- 
powered to go on tour and administer justice as far as prac- 
ticable within easy reach of a sparsely located population. 
Such „a system, we should imagine, cannot fail to be popular 
with the hard-worked munsif, who in many cases would be 
glad to exchange his sedentary life for the out-door existence 
which falls to the lot of his brother in the executive branch 
of the service and thus keep better health. In Oudh they 
have a Subordinate Judge in each district and there is surely 
no reason why thirty three districts in the Province of Agra 
should have only nineteen Subordinate Judges. Ina district 
like Mirzapore where the work of the Subordinate Judge 
is not heavy, he may be invested with Small Cause Court 
powers upto, say, Ks. 500. He will in that case be able to 
relieve the Munsif and also the District Judge who has to do 
some of the munsif’s work. But where the work is heavy 
it is not desirable to have the same officer do the work both 
of the Subordinate Judge and the Small Cause Court Judge. 
A case in point is Benares. The average duration in the 
consolidated court there last year of a small cause was 119 
days as compared with 37 in the rest of the province, and that 
of a regular suit was 355 days as compared with 66 elsewhere. 
‘Law’s delay’ is proverbial, but this can be and ought to be 
remedied. l 

8. In the recent past an endeavour has sometimes been 
made to reinforce the hard-worked judiciary of a district by 
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appointing temporarily assistant judges. Now as assistant 
judges are generally invested with the powers of an ad- 
ditional judge to enable them to render assistance on the 
civil side too, it is clear that officers should be chosen for 
this purpose from among men who have already acquired 
sufficient experience of civil work. They should be recruited 
from the ranks of the higher grades of Subordinate Judges 
and successful Barristers and Vakils of over § years’ standing. 
Public confidence can be secured only by having in respon- 
sible positions, men of ripe experience and undoubted ability. 


ABINASH 
CHANDRA 
Y, 
EMPEROR. 
L L. R, 34 Cal, 
986. 


BENI BHUSHAN 
Roy 


V. 
EMPEROR. 
L L R34 Cal, 
991. 
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CASES AND COMMENTS. 


INDIAN. 
Sedition—Confiscation—Printing Press—Indian Penal Code, 
section 124 A. 

Along with a conviction under section 124 A of the Indian 
Penal Code, the Magistrate ordered that the Press where the 
offending newspaper used to be printed should be confiscated. 
The High Court in revision most properly set aside the order 
holding that section 124 A did not authorise the Magistrate 
to confiscate the property of an accused. “The offence,” 
observed the learned judges, “was publication and not print- 
ing, and the press is a remote instrument.” B makes a sedi- 
tious speech in A’s house, and B is convicted. Can the Magis- 
trate order A’S house to be confiscated? Why not then 
confiscate the pen and inkstand as well as being necessary 
appliances for the writing of the seditious article? A reduc- 


tto ad absurdun. 





“Swaraj, —meaning of. 

The importance of the decision—and seldom, if ever, has 
a more important pronouncement been made by a court of 
justice—lies not so much in the decision itself as in its con- 
sequences. It has set at rest once for all, all indulgence in 
fanciful etymology which has marked the decisions of sub- 
ordinate magistrates and judges. The speech which was 
put under bar as a seditious utterance had been spoken on 
the fiftieth anniversary of the Indian Mutiny, and, what is 
more, it exhorted the audience to strive for Swaraj, translated 
as “independent government.” For this offence the speaker 
was ordered to furnish security for good behaviour. The 
High Court, reversed the order in a strong judgment which 
has evoked some hostile, criticism in certain circles but which, 
for all that appears to be good sense and good law. It 
draws a sharp distinction between change of government 
and change of form of government. A good and innocent 
word may be liable to be abused by some, but that can 


CASES AND COMMENTS. 29 


never be good reason in law to make it criminal. Swaraj 
undoubtedly means “self government.” But the question 
is, of what type. “It may mean, as it is now well under- 
stood,” say the judges, “ government by the people themselves 
under the king and under British Sovereignty.” Stripped 
of its controversial garb the word of itself does not look so 
fearful as some people have thought, and in our opinion the 
plain meaning should not be lost sight of by ingenious minds. 


For forms of government let fools contest. 


Whate’er is best administered is best. 





T; eae of Property Act, section 53—frraudulent conveyance. HAKIM LAL 
YV. 
Section 53 of the Transfer of Property Act isan attempt a 
i j À ; AHU. 
to legislate for India on the lines of English Statutes, and, as 1, L. R., 34 Cal, 
such, a large number of decisions. good, bad, indifferent, has 999. ` 


clustered round it. The latest case is the one under review. 
The conveyance in this case was found to be for consideration. 
The purchaser had a debt owing to him from the vendor, and 
that was set off against the consideration, the balance being 
applied towards the discharge of other debts due by the vend- 
or. The Subordinate Judge cancelled the document at the 
suit of other decree-holders on the ground “that it had not 
been executed dona-fide, and that the effect of it had been to 
delay, if not to defeat, the creditors of the transferror.” This 
decision was challenged in the High Court. It is settled 
law that where a transaction appears to be entered into 
honestly and is not a contrivance resorted to for the personal 
benefit of the debtor it is not void but must have effect, and 
it is immaterial whether the whole or part of the debtors 
property is conveyed. The essential element, however, 
is good faith, and where that is absent no amount of con- 
sideration can validate the transaction. And so, where all 
these requirements are present, although in the result an 
expected execution may be hindered or defeated, the deed 
must be deemed to bea good deed. The earliest case in 
which the principles adopted by MOOKERJEE J., were enunciat- 

~ ed was Zwyne's case, 1 Sm. L. C. 1, and the later cases while 
adhering to those principles have simply explained its appli- 
cation to the varying circumstances of each case. 


RUKHMINI BIBI 


v, 
VENKATESH. 


I. L. R, 31 Bom’ 
527. 
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Civi! Procedure Code, section 13.—Mortgagee—position of—suit for 
redemption decreed—second suit to recover mesne profits from the date 
of deposit to the date of recovery of possession of morigaged property. 

The question that arose in this case was whether a fresh 
suit for mesne profits against a mortgagee, for the period 
between the date of deposit of mortgage money under section 

83 of the Transfer of Property Act and that of decree allowing 

redemption, is barred by the rule of res-judicata, CHANDA- 

VARKAR and HEATON J J., answered the question in the 

affirmative. Their Lordships, however, in deciding the ques- 

tion explain the exact position of the mortgagee in sucha 
case. Chandavarkar, J., remarks: “ From the date of the tender 
or of the deposit, as the case may be, the mortgagee continues 
as mortgagee but witha statutory liability to account for 
the profits received by him from that date. Heis not then 

a mere trespasser but a mortgagee still, holding the property 

as a kind of ¢rustee for the mortgagor and as such account- 

able to the latter for the profits. Ifthatis the law, the pro- 
fits derived by the mortgagee after a proper tender made or 
after the amount due has been deposited in court, are profits 

for which he has to account to the mortgagor in virtue of a 

liability tacked on, so to say, by the statute to the mortgage 

contract, and as such, a claim to them by the mortgagor is 
one arising from and connected with his right to redeem or 
recover possession of the property.” The cause of action in 
both the cases is the same and it cannot be said that the 
mortgagor was not bound to allege it in the suit for recovery 
of possession. The case is somewhat analogous to a case for 
settlement of accounts where after the decree is passed one 
of the parties brings a suit for recovery of a particular item 
received by the other party on his account before the suit for 
settlement of accounts was brought. In sucha case the 
plaintiff would be bound to claim all in the suit for settlement 
of accounts; Jagan Nath v. Balkrishna, 4 A. L. J. R., 675. 
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His Majesty the King Emperor has been pleased to appoint 
Mr. Syed Karamat Husain, Barrister-at-law, to be a seventh 
Judge of the Allahabad High Court. The appointment of 
a second Indian Judgeis a step in the right direction. Mr. 


y 


$ 


OUR REPORTERS’ DIARY. 


HIGH COURT N.W. P. 


Our REPORTERS’ DIARY. 
[Important cases will be reported hereafter. ] 


Agra Tenancy (Act Il of rgor), section r20 clause (a), 194, 143 clause (4) 
—Distraint by some out of several co-sharers valid—Distraint for 


rent not due at the time invalid, 

Plaintiffs’ appeal. 

Suit to set aside a distraint. Defendants distrained on 12th April, 1905 
for rent of 1312 Fasli. The rent was payable on 15th April, 1905. The suit 
was decreed by the Assistant Collector. The lower Appellate Court 
dismissed it holding that the defendants were making collections in the 
village and so were entitled to distrain, and also that a rent had been 
fixed. 

Held, AIKMAN, J.— The object of section 120 cl. (at) 1s clearly to pre- 
vent a tenant from being harassed by numerous distraints by co-sharers 
each of whom is entitled only to a share of rent.” Meld, therefore, where 
some out of a number of co-sharers were collecting the rent and two of 
them as /evidai dars were entitled to collect on behalf of the others, that 
the distraint made by such persons was valid and section 194 did not 
affectit. /Ye/d, further, that a distraint made for rent which was not in 
arrears and was not due from the tenants at the time of distraint, was illegal. 


C. Dillon, for appellants. 


Govind Prasad, for respondents. 


Decree varted, 





Limitation —Formal possession gives a fresh start—Suit for possession, 

Aa decree was passed for possession of certain property in 1895, in 
execution of which formal delivery of possession took place on 27th Sep- 
tember 1906, but plaintiff was not put in actual possession and the defend- 
ants remained in possession. A second suit was brought for possession 
of the same property on 23rd September 1905. Æeld (KNOX AND AIKMAN, 
JJ.) that the plaintiff got a fresh period of limitation from the date of the 
formal delivery of possession. 


Jagannath vy. Milep Chand, 1. L. R, 28 AlL, 722 and Shaman Charan 
Chatterji, vx. Madhap Chandra Mukerji, I. L, R, 11 Cal, 93, applied. 


W. Wallach, for the appellant. 
Sital Prasad Ghosh, for the respondent. 
Appeal dismissed, 


Dei, 18, 1907. 
AHMAD & OTHERS 
V. 

SAWALI & OTHERS. 


S. A. 178 of 1906. 


December 20, 1907. 





MANGAL 
V, 
Rur CHAND, 


S. A. No. 491 of 
1906. 
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December 21, 1907. 
AHMAD H USAIN 
craved KHAN. 


S. A. 997 of 1907 


December 23, 1907. 
RAMAN DAS 


Vv, 
KING EMPEROR, 


— 


Cr. R. 726 of 1907. 


January 2, 1908. 


MANOHAR LAL 
AND OTHERS 


TUe 
KALYAN DAS 
AND OTHERS. 


S. A. 432 of 1906, 
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Adverse possesston—mortgagor in passession—lien of. 


A and B had by assignment become the owners of the equity of redemp- 
tion ofa property inthe possession of usufructuary mortgagees. A wrongfully 
dispossessed the mortgagees in 1878 and remained in possession ever since 
that date, and never specifically denied the nght of B. In 1904 B sued to 
recover his share of the property without offering to redeem the mortgage. 
Held (BANERJI AND AIKMAN, JJ.) that the possession of A was not 
adverse to B, but that B could not sue to recover possession without 
offering to redeem the mortgage, A having by adverse possession as 
against the mortgagees acquired their rights. 

Muhammad [shag Khan, for the appellant. 


M. L, Agarwala, for the respondents. 





Indian Penal Code, section 228-—~Contempt of Court. 


While a Deputy Collector was trying a rent case the accused went 
inside the railing and sat on a vacant chair there. On being questioned 
the accused at once apologised. The Court however did not consider the 
apology sufficient and fined the accused Rs. 20 which was reduced to 
Rs. 10 on appeal by the Sessons Judge. 


fleld (STANLEY, C.J.) that the accused not having insulted or caused 
interruption to the Court, the offence which was a petty one did not amount 
to contempt of court, under section 228 of the Indian Penal Code. 


Gulsaré Lal, for the petitioner. 


W. K. Porter, for the crown. 
Conviction set aside. 





Limitation Act, art., 158—objections to award filed beyond time—whether 
could be entertained. 

Plaintiffs’ appeal. 

Plaintiffs and defendants agreed to refer the matter in dispute to ar- 
bitration of two arbitrators and an umpire, the reference providing that in 
case of difference of opinion the decision shall be according to the 
opinion of the majority. The two arbitrators put in court an award dis- 
missing the plaintiffs’ suit, reciting ın the award that the umpire’ not 
having agreed with the arbitrators had refused to sign the award. An 
objection to the award was filed by the plaintiffs but after the lapse of 
ten days allowed by article 158, of the 2nd schedule to the Limitation 
Act. 

Held that it was not competent to the munsif to consider the objections 
which were filed after the period of limitation, and therefore plaintiffs’ 
suit was rightly dismissed. 


Sarat Chander Chaudhri (for J. N. Chaudr?), for the appellants. 


Kedar Nath (wth him Govind Prasad), for the respondents. 
Appeal dismissed, 


OUR REPORTERS’ DIARY. 


Agra Tenancy Act, section 16g—suit for profits referred to arbitration— 
arbitrator decreed the suit in part—direction to bring a second 
suit as to the other part—whether enforceable. 

Plaintiffs’ appeal. 


The plaintiff an assignee of profits brought a suit against the lambardar 
for their recovery. The suit was referred to arbitration. The arbitrator 
decided that the lambardar had not.collected a portion but that when they 
were collected the plaintiff could institute a suit. The plaintiff instituted 
this suit for recovery of these profits which he alleged had not been 
collected. Held (STANLEY, C. J. AND BURKITT, J.) that the suit could be 
maintained. //e/d further that the former suit for recovery of profits not 
then collected was premature. 


M. L. Agarwala (with him Mohan Lal Nehru), for the appellant. 


Baldev Ram Dave (for Sundar Laland Jang Bahadur Lal), for the 
respondents. 


Appeal decreed—Cause remanded. 





Agra Tenancy Act, section 22—occupaney holding—-devolution—Maho- 
medan Law. 
Plaintiff’s appeal. 


The plaintiff was the son and the defendant a grandson of Kallu who 
was an occupancy tenant of the land in dispute. After the death of Kallu 
plaintiff brought a suit for exclusive possession of the holding on the 
ground that he was the sole heir under the Mahomedan Law. Held 
(STANLEY, C.J. AND BURKITT, J.) that under section 22 of the Tenancy 
Act both the son and grandson of Kallu inherited the holding in equal 
shares. 


Mohan Lal Nehru, for the appellant. 
Shafi-us-zaman (for Mohammad Ishaq), for the respondent. 
Appeal dismissed. 





Pre-emption—position of pre-emptor—property subject to mortenge—Pre- 
emptor liable to pay tt off. 
Plaintiff's appeal. 


Tejpal held an unregistered mortgage over the property in suit. The 
property was sold by a registered instrument to three persons who had 
notice of Tejpal’s mortgage. This sale was successfully pre-empted by 
Girdhari the respondent. Tejpal new sued on foot of his mortgage for 
sale, and Girdhari pleaded that he had no notice of it. The court of first 
instance decreed the claim, but the lower appellate court dismissed it on 
the ground that Girdhari had no independent notice of the mortgage. 
Teypal appealed. 
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January 3 1908. 
RAM DIAL 


U. 
JANKI PRASAD. 


S. A. 996 of 1906. 


January 4, 1908. 


BHURA 
T 
SHAB-UD-DIN. 


S. A. 408 of 1906. 


January 5, 1908. 


TEJPAL 
Ve 
GIRDHARI. 


S. A. 608 of 1905, 
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January 5, 1908. 


RAJNATH 
Uh, 

PUTHI AND 

ANOTHER. 


S. A. 1007 of 1906. 
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Heid (STANLEY, C. J. and BURKITT, J.,) that the pre-emptor was hable 
to discharge the mortgage. The pre-emptor stood in the shoes of the 
vendee in respect of all nghts and obligations arising from the sale. 


J, N. Chaudri, for the appellant. 
Sundarlal (for Baldev Ram), for the respondent._ 
Appeal decreed. 





Transfer of Property Act—{ Act IV of 1882), S. 54—Non-payiment of 
consideration —vendee entitled fo recover possession subject to eguities 


in favour of vendor. 
Plaintiffs appeal. Suit for possession. 
Plaintiff purchased certain property for Rs. 200 the considtration hav- 


ing been recited as made up of Rs. too as due upon an earlier debt due to- 


plaintiff, Rs. 20 as paid to the vendor in cash and Rs. 80 as paid for the 
discharge of a moitgage existing on the property: The sale-deed was 
registered, but plaintiffdid not get possession. Both the courts below 
dismissed the suit on the ground that there was no sale. eld (STANLEY 
C. J., and BANERJI J.) that non-payment of consideration would not 
disentitle the plaintiff from recovering possession but he must do so 
subject to such equities as might be existing in favour of the vendor. 
J. N. Chaudhri, for appellant. 


Jogendra Nath Mukerji, for respondents. 
Appeal decreed. 
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Syed Karamat Husain is a Barrister of about 19 years stand- 
ing. He was called to the Bar in 1889 and soon after joined 
the Allahabad Bar. He enjoys a wide reputation for scholar- 
ship in Arabic and Persian and he carries with him to the Bench 
the prestige of a specialist in Mahomedan Law. In cases involv- 
ing some interesting questions ofthat Law, he was compliment: 
ed by the Bench for the manner in which he presented those 
questions. Industrious and studious, considerate and polite he 
deservedly enjoyed the esteem and regard of those who came 
into contact with him. He was for some time Professor of law 
in the M. A. O. College and Reader in law in the Muir 
College and has written several books on law and other 
subjects. His book on ‘Arabic roots’ is said to be the only 
book of its kind, while that on ‘Right and Duty’ displays a 
wide range of reading, research and thovght. He has taken 
an active interest in education in these Provinces, having 
been for several years a Fellow of the University and a 
Secretary of the Committee for the promotion.of Female 
Education at Allahabad. In according a hearty welcome and 
offering our congratulations to His Lordship, we wish hima 
happy and successful career on the Bench. 





Whether Article 111 or Article 132 Section II ; Limitation 
Act would apply to a. suit by a vendor to enforce his lien 
for unpaid purchase-money is a question as to which the 
High Courts at Madras and Allahabad have taken different 
views. The Bombay High Court is in agreement with 
the Allahabad decision. Guided by the plain interpretation 
of article 111, the Madras High Court has applied three years 
to such a suit whereas the Allahabad High Court holds that 
the proper article to apply, when the money is sought to be 
recovered out of the property, is 132. In A. W.N. for 1891, 
at page 130 Sir John Edge would seem to have thought that 
article 111 applied to a suit of this description. In view of 
this conflict of opinion STANLEY, C. J. and BURKITT, J. have 
referred the question toa Full Bench consisting of them- 
selves and AIKMAN, J. (Musammat Munir-un-Nisa and others, 
v. Akbar Khan, S. A. 990 of 1906.) The present Limitation 
Bill steers clear of the difficulty by omitting the words “tno 
enforce his lien.” 
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Woman and the Laws of England—-A correspondent 
challenges the statement made last week in this Journal that 


the Law of England is ‘in many points far more indulgent to ' 


woman than to man’. Let us, then, take a few instances. A 


judgment against a married woman, unlike a judgment. 


against a man, can only be executed against her separate 
property, except wherc the court allows it in the special case 
of costs. It cannot either be enforced against her by committal. 


A bankruptcy notice cannot be issued against a married’ 


woman, nor can she be made a bankrupt at all unless she is 
carrying on business ‘separately from her husband’. The 
restraint on anticipation was specially devised, and still enures 
for hər protection, to prevent her being ‘kissed or kicked ’ 
out of her property by an ill-conditioned husband. The 


separate examination on the execution of deeds affecting her — 


property serves an analogous purpose. The husband continues 
liable for his wife’s torts, though not she for his. The married 
women’s (Summary Jurisdiction) Acts are a still more striking 
illustration of the favour of the law; they are conceived 
entirely in the interest of the woman. A wife can get a judi- 
cial separation—and 7,000 dd every year—for aggravated 
assault, desertion, or cruelty by the husband. There is no 
analogous relief for the husband. In the case of the custody 
and guardianship of children the rights of the mother have, 
under modern leyislation, been steadily encroaching on those 
of the father. It is the mother who is entitled now to 
the custody of the child until seven—that is, during its most 
impressionable years. In criminal law the advantage a wife 
enjoys is seen in the presumption that in cases of felony she 
is acting under the coercion of her husband. The protection 
of women and girls from outrage or assault is a marked feature 
of modern legislation ; so is the care shown for them in indus- 
trial legislation, in the hours and conditions of their labour in 
factories, mines, and workshops, in the provision of seats for 
shop assistants, The Slander of Chastity Act has nothing 


analogous to il in favour of man. The breach of promise. 


action is a remedy which is practically confined to the woman. 


A wife may leave her husband without any reason, and. he... 
cannot compel her to return to him. She may occupy her: 
own house and’ refuse to let him in. All these privileges of -` 


4 


` 


~ 
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the fair sex notwithstanding it does remain true that by the 
theory and policy of English Law the husband is the head of 
the household. It does remain true that there are inequalities 
in the grounds of divorce, inequalities rooted in the distinc- 
tions of sex. It does remain true that there are survivals of 
the feudal system like primogeniture, but these are part and 
parcel of our system of law; they have been stamped upon 
our law, as Mr. Bryce explained so well lately, by those virile 
qualities which have given the English their predominance.— 
The Law Journal—{ London), 


aanerem 
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et 


THE INSTITUTES OF MUSSALMAN LAW, by Nawab A. F. M. 
Abdur Rahman. Calcutta: Thacker Spink & Co., price Rs. 16 


Nawab Abdur-Rahman Bar.-at-law a Judge of thePresi- 
dency Small Cause Court has rendered useful service to the 
legal profession by collecting some valuable extracts from well 
recognised and leading text books on Mahomedan Law. He 
has dovetailed with nicety and precision the opinions of the 
various writers on each point and has very properly exercised 
introductory or explanatory expressions which would have 
been mere repetition and would have added considerably to 
the size of the book without enhancing its usefulness, The 
result is that each article gives, in a concise form, the views 
expressed in the books used in the very language employed 
there. This will be found of immense advantage by legal 
practitioners and judicial officers who have to deal with 
questions of Moslem jurisprudence. Unfortunately, many of 
the leading original books on Mahomedan Law are not avail- 
able to ordinary practitioners and it is doubtful whether any 
appreciable number of judicial officers have in their private 
or court libraries copies of such books. Treatises like those of 
Wilson, Ameer Ali and even of Baillie and Hamilton, are ex- 


. cellent so far as they go, but these do not meet the need which 
` is often experienced on moot points of law of bringing the 
_ student in contact with what the jurists of old exactly said. 


The work of the Nawab, if continued and completed, which 
we hope it will be, will fill up the gap to a large extent. 


_ 
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There are, however, one or two points to which we would 
like to draw the author’s attention. In the first place, the 
English translations are too free, even inaccurate, so far as the 
texts cited in the original go, to be of much help to those who do 
not possess any knowledge of Arabic. We will, for instance, 
take articles 4 and 5 at pages 3 and 4. The English version 
does not correspond with the Arabic. The learned writer will 
render valuable service to the legal profession by confining 
himself in the first instance to a literal translation of the ex- 
tracts. In the next place, some of the cases cited are obsolete 
and should never have found a place in the book. Take for 
instance the ruling cited at page 19 “where a man hag married 
four slave girls, his union with a free woman is not a fifth mar- 
riage and therefore valid.” Slavery being legally dead so far as 
India is concerned, one finds it difficult to see the relevancy 
of the precedent. 

The book deserves appreciation by the legal profession and 
we hope that the author will receive sufficient encourage- 
ment by the sale of the volume under review to continue 
his researches into another and the more important chapter of 
Mahomedan Law. 
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GUARDIAN AD LITEM. 





Guardian ad litem is a guardian for the suit of a minor, in 
order to carry it out arid protect his interest, which the minor 
“on account of an infant’s supposed want of discretion, and 
his inability to bind himself and ake himself liable for 
costs,” cannot manage (1). Minors, therefore, are looked 
upori with peculiar favour by the legislature at all times 
and in all ages. The feebleness of infancy demands con- 
tinual protection. Everything must be done for an im- 
perfect being, which, as yet, does nothing for itself (?). 
Blackstone describes a guardian ad litem as “a person ap- 
pointed by any court of justice to prosecute, or more 
commonly to defend, for an infant in any action or litigious 
proceeding therein pending, to which such infant may be 
a party.” 

To protect the interests of the minors, it is the duty of 
Court, that they are properly represented. Iñ appointing 
a guardian ad litem, the Court must see that the proposed 
guardian has no interest, in ‘the matters in question in the 
suit, adverse to that of the minor, and that he is a fit and 
proper person to be so appointed. Where there is no 
other person fit and willing to act as such, the Court may 
appoint any of its officers to be such guardian, provided 
that he has no interest adverse to that of the minor. A 
co-defendant of sound mind and of full age may also bs 
appointed guardian for the suit, if he has no- interest adverse 
to that of the minor; but neither a plaintiff nor a married 
(1) Daniells Chancery Pratice (6th Ed.) p. 105. 

(2) Bentham's Theory of Legislation p. 209. 
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woman can be so appointed. A person can not be appointed 
guardian ad litem against his will—Zadow Mulji v. Chhagan 
Ratchana (8), 


In the case where there is a natural guardian of the 
minor, it has been keld in an English case, Woolf v. Pem- 
berton (*), that he should not be passed over when he has no 
pdverse interest and there is no personal imputation against 
him. The Indian law is to the effect that ifa minor has a 
guardian appointed or declared by any authority competent 
in that behalf, a suit shall not be instituted on behalf of the 
minor by any person other than such guardian, except with 
the leave of the Court granted after notice to such guardian, 
and after hearing any objections which he may desire to 
make with respect to the institution of the suit, and the 
court shall not grant such leave unless it is of opinion that 
it is for the welfare of the minor that the person proposing 
to institute the suit in the name of the minor should be per- 
mitted to do so; hence, it is required to appoint a guardian 
ad litem, whether or not a guardian is appointed under the 
Guardians and Wards Act (VIII of 1890) Dakishur Pershad 
y. Rewat Mehton (°), 


Where an authority competent in this behalf has appointed or 
declared a guardian or guardians of the person or property, or 
both, of the minor, the court shall appoint him or one of them, as 
the case may be, to be the guardian for the suit, unless it con- 
siders, for reasons to be recorded by it, that some other per- 
son ought to be so appointed. In Shura Maly. Har Kishen 
Das(®), which was a suit against a minor, the summonses were 
attempted to be served on his guardians appointed under the 
Guardian and Wards Act, but no guardian ad litem was appoint- 
ed. The suit was decreed er parte, no one having appeared for 
the minor. The decree was set aside and the case was sent back 
in order that the minor might be represented and the case re- 
tried. Butin Ayodhya Pershad v. Sheo Pershad(7), it has 
been held by the Calcutta High Court, that the simple fact 
that a guardian did not appear ina suit is not a good and 
sufficient cause for setting aside an et parte decree passed 


(3) I L. R, 5 Bom, 306. (4) 6 Ch, D., 19. (5) 1. L. Ra, 24 Cal, 25. 
(6) L L. R., 24 Al., 383. (7) 5C. W. N, 58. 
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against a minor ;and the same has also been heldin Kesho 
Pershad v. Hirday Narain (8), 


In cases where the minor is not represented by a guardian 
ad litem, any decree passed against the minor is of no effect, and 
in a suit any order passed in which a minor is in any way 
concerned without such minor being represented by a guardian 
for the suit, should be discharged. [In the Privy Council 
case of Khirajmal v. Daim (®) it has been laid down by 
Lord DAVEY: “their Lordships agree that the sales cannot 
be treated as void, or now be avoided, on the ground of any 
mere irregularities of procedure in obtaining the decrees or 
in the execution of them. But on the other hand, this Board 
had no jurisdiction to see the property of persons who were 
not parties to the proceedings or properly represented on 
the record. As against such persons the decrees and sales 
purporting to be made would bea nullity, and might be 
disregarded without any proceeding to set them aside.” 
Again in Musammat Bibi Walian v. Banke Bihari(*®), it 
has been held by their Lordships of the Privy Council that 
a defect in following the rules for the appointment ofa 
guardian ad /ítem fora minor defendant is not necessarily 
fatal to the proceedings, that this defect of procedure 
in the absence of prejudice caused by it, is only an irre- 
gularity of the nature contemplated by section 578 of the 
Code of Civil Procedure. The same question arose in Honoman 
Pershad vy. Mohammad Ishag (+1) Suresh Chander v, Jugut 
Chunder, (22) and Hart Saran v. Bhubaneswari (13). In 
Choria Neejan v, Kararuamalpad (14) it has been held that the 
rule laid down in the Privy Council Case mentioned above, 
applies equally to execution proceedings as well as for orders 
for execution passed against a minor without a guardian and 
such proceedings and orders are invalid. But in Raw Dayal 
v. Ajudhia Prasad (15) where an appeal was decreed by the 
High Court without the fact of the death of the guardian ad 
litem of the minor appellants having been brought to the 


(8) 6 C. L. R, 69. (9) 6 Bom, L.R, L 
(10) 7 C. W. N., 774 

(11) 2 A, L. J., 615. (12) L L. R, 14 Cal, 204. 

(13) I. L. R., 16 Cal, 40. (14) 9 M. L, J., 144 


(15) [1906] A. W. N., 40. 
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notice af the court, it has been held that it was no more than 
an irregularity, which was cured hy the subsequent appoint- 
ment of a guardian ad /ivem pending an appeal under the 
Letters Patent. 

It has been shown aboye that a married woman should not 
be appointed guardian ad “tem. This has originated fram the 
fact that married women, heing under coverture, are under 
the same disabilities in India as in England. They cannot, 
except under some special circumstances, be owners of pro- 
perties and so any damage arising from the non-representa- 
tion of a minor in a suit cannot be recouped. They are 
moreover incompetent to sue, and be sued and to bé answer- 
able for costs. In Kacharjzi v. Udusinpumthala (18) the fact 
that a married woman has been appointed guardian ad litem 
was held to be a mere irregularity, not vitiating the proceed- 
ing, but the Allahabad High Court in Samal v. Ghastta (17) 
considered the appointment as illegal. The Calcutta High 
Court in Kali Shanker v. Maharaj Pratab Udat (+8) expressed 
the same opinion. In that case the mother of several minor 
defendants who was herself a defendant as also wag her 
husband, was appointed guardian ad litem for her minor 
sons; it was held, that this was illegal being contrary to the 
provisions of section 457 of the Civil Procedure Code. 


How long a person continues to be a guardian ad ifem has 
been decided in re Sukhdeo Rat. (1°) That case lays down that 
a person appointed guardian as a fit and proper person by the 
court continues as guardian so long as the /#s subsists, whether 
In the court of first instance or in the court of appeal, unless and 
until the appointment Ís revoked by the court. The same has 
also been Ae/d by the Judicial Commissioner of Nagpur jn 
the case of Musammat Kisni v. Ghulay Teli (2°), and it has 
been ruled that where a guardian ad ítem has once been 
appointed, his appointment enures for the whole of the /zs 
in the course of which it was made, unless and until it Is 
revoked by the Court. Again in-Xrishna Pershad v. Gosto 
Behari (41) it has been eld that where a person is named 

(16) L L. R., 29 Mad., 58. 
(17) L L R., 23 All, 459. (18) 6 C. L. J., 36. 
(19) 2 A. L. J., 489. 
(20) r N. L. R., 128. (21) 5 C. L. J., 434. 
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as the guardian ad ftem in an application for execution, 
and notice under section 248 of the Civil Procedure Code 
is issued upon him as such guardian, it must be presumed 
that he has been appointed guardian by implication by 
the Court; his appointment subsists as long as the és is 
pending and until it is formally revoked by the Court. 


Guardians as a rule must look to the welfare of the minors, 
for whom they are guardians, and for the purpose for which 
they are appointed. Guardians for the suit must look to the 
proper conduct of the suit, and they are responsible for it. 
But their acts are under the control of the Court by which 
they are appojnted, so much so, that they cannot, without 
the leave of the Court, receive any money or other move- 
able property on behalf of the minor, either by way of 
compromise before decree or order, or under a decree or 
order, or under a decree or order in favour of the minor. 
This can only be complied with, as has been pointed out in 
Manohar Lal v. Jadunath Sinha (#7) by their lordships of 
the Privy Council, when there is evidence that the attention 
of the Court was directly called to the fact that a minor., 
Was a party to the compromise, and where it js shown, by 
an order on petition or in some way not open ta doubt that 
the leave of the Court was obtained. Again, the guardian 
ad litem cannot, without the leave of the Court, enter into 
any agreement or compromise, Such agreement or çampro 
mise, entered into without the leave of the Court, shal] be 
voidable against all parties other than the minor. In Mekray 
Roy y. Mahtah Chand (7%) it has been Ae/d that guardians, in 
their discretion, are justified in making the compromise, to 
protect the infant’s estate, and the same rule has also heen 
laid down in Hanuman Pershad Panday v. Babooee (**) and 
Lall Bunseedhur v. Koomour Bindeseree Dutt Singh (7°), but 
in Sheo Nath v. Sukh Lali (3°) it has been laid down that the 
consent by the guardian to be bound by the statement af the 
plaintiff cannot be regarded either as agreement or compro: 
mise. 

(a2) 8 Bam., L. R, 489. S.C. L L. R, 28 All, 585. 
(23) 14 M. I. A, 393 (24) 6 M. I. A., 393. 


(25) 10 M. I. A, 454. (26) 4 C. W. N., 327 
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The provision for obtaining the Court’s sanction to enter 
into compromise, is intended for the protection of the minor, 
as has been laid down in Brbee Solomon v. Abdool Aseez (37), 
a sanction given under a misapprehension of material 
fact or obtained by fraud will not be valid. In order to 
prevent this misapprehension, it is necessary, that at the 
time of the compromise all the necessary materials must 
be before the Court, and the Court after exercising a judicial 
discretion and being satisfied, in the interests of the minor, as to 
the propriety or reasonableness of the proposed agreement 
or compromise must grant the sanction. A compromise 
thus sanctioned by the Court on the part of a minor cannot 
be set aside by him on any ground which would be insuffi- 
cient to set aside a compromise between persons surt juris, 
Brooke v. Lord Mostyn(#8), This view has also’been expressed 
by the Allahabad High Court in Raya Ram v. Zaman 
Khan(*?*), The sanction must be express, and not implied, 
Raja Gopal v. Muttu Palem(®°), See the case of Lala Majlis 
Sahai $1), 

A compromise entered into, without the Court’s sanction, 
is voidable against all parties other than the minor. In 
Ghulam Ali Shah v. Shahabal Shah(3*), it has been held that 
a compromise, by a guardian a7 litem on behalf of a minor 
defendant, is not void a% initro but only voidable, at the option 
of the minor, on his attaining majority, ifthe equities of the 
case require the setting aside of the compromise. But if 
the terms of the compromise are not only fair, but positively 
advantageous to the minor, and the same has been acted 
upon by the parties, and when restoration of the parties to 
their original position is impossible, the Court will not set 
aside such a compromise on the simple ground that the 
sanction of the Court, that heard the suit, was not obtained. 
As to the questions of appeal in such compromise decree, 
it has been held in Rakhal Mont v. Adaita($%), that no 
appeal lies from such a decree brought about by a guardian 
of a minor, and the remedy of setting this aside was by way. 
of review or regular suit. Chamber says, “the infant may 

(27) IL. R, 6 Cal, 687. (28) De G. J., and S. 416. 

(29) I. L. J., 130. (30) L L. R, 3 Mad., 103. 

(31) 7 C. W. N.,90. (32) 1905 P. R., 3:8. C., 1905 P. L. R., 87. 

(33) 7 C. W. N., 419. 
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impeach a decree on the ground of fraud or collusion either 
by a bill of review or supplemental bill in the nature ofa 
bill of review, or by an original bill which is the usual 
course,’'(3 4) 

Guardian ad litem is liable to be removed if he neglects 
to do his duty. If the guardian for the suit of a minor 
defendant does not do his duty, or if other sufficient 
ground be made out the Court may remove him and may 
order him to pay such costs as may have been occasioned 
to any party by his breach of duty. In Musammat Kisni v. 
Ghutlaj Telx(3*), it has been held that an application for the 
removal of.a guardian should be made on behalf of the 
minor by some person named as next friend or guardian 
pro hac vice. In Goolam Hossein v. Fatmebar(**), it has been 
held that costs, ia such cases, can be recoverd from a person 
acting as guardian if he has acted improperly, unless, as 
has been laid down in Jadow Muljiv. Chhagan Raichand(*7), 
he has been appointed without his consent. 


Surendranath Ray. 


(34) Chamber on Jurisdiction over Infants, p. 797 
(35) IN. L. R, 128. (36) L L. R, 5 Bom., 391. 
\ (37) L L. R, 5 Bom., 306. 
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Chegue—Payee a fictitious person— Richt of drawer. 


The judgment of Lord Chief Justice Alverstone in this case 
explains the true scope of the well-known decision in Bank 
of England v. Vaghano [1891] A. C., roy. In this case 
one White represented to the plaintiff Macbethand his 
brother-in-law Irvine that he had agreed to buy from one 
Kerr certain shares in a certain company at a certaln 
rate and had also agreed to resell the same toa syndicate 
at a higher rate. Not having the money,. White induced 
the plaintiff to give him a cheque. Macbeth drew a 
cheque upon his bank, the Clydesdale Bank, payable to Kerr 
or order, which cheque was sent by the plaintiff to Irvine 
for him or White to hand it to Kerr in exchange for the 
scrip and transfer of the shares. Irvine handed the cheque to 
White for that purpose but White forged Kerr’s indorsement 
to the cheque and paid it into his own account with the 
defendant Bank who obtained payment of the cheque from 
the Clydesdale Bank. Asa matter of fact Kerr held no shares 
at that time, nor was there any agreement between him and 
White respecting the shares in question but White sent to the 
plaintiff certificates for the shares which he obtained from the 
Secretary of the Company by forged transfer from Kerr. 
When the plaintiff discovered the forgery of Kerr he repudiat- 
ed the transaction and brought this action to recover the 
money. It was argued for White that Kerr was a ficfitious 
person within the meaning of section 7 of the Bills of Exchange 
Act 1882, although there wasa man of that name living 
near Manchester but this circumstance, it was contended, did 
not make him the less fictitious, as he had nothing to do with 
the transactions. It was therefore argued that the cheque 
might be treated as payable to bearer. Reliance was placed on 
Bank of England v. Vaghano and Cluttan v. Attenborough 
[1897] A. C., 90 was cited to support the view that section 7 
of the Act applied. The judgment in Vinden v. Hughes 
[1905] I. K. B. 795 was said to be wrong. This argument 
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did not, however, find favour with the Court. Lord Alverstone 
pointed out the true scope of the rule laid down in Bank of 
England v. Vagliano. His Lordship laid great stress on the 
circumstance that that case related to a bill of exchange, and 
the point in that case was raised by the acceptor. To quote 
his Lordship’s language, “the acceptor of a bill protects the 
credit of the drawer of the bill. It does not matter in the least 
to the acceptor who the payee is. When a bill of exchange is 
presented to a person for acceptance, the drawer asks him to 
honour his signature as drawer and to accept the bill, and the 
credit of the drawer may be partially protected even though 
the acceptor does not choose to go the full length of accepting 
the bill. Therefore, in dealing with a payee ofa, bill in the 
ordinary sense of the word, very different considerations from 
a commercial and mercantile standpoint arise to those which 
arise when the particular form of, a bill of exchange 
which is called a cheque upon a bank ts being dealt 
with.” And then his Lordship said “It seems to me 
that if I put to myself the question, “Is this an ordinary 
case where the payee designated in the cheque isa real 
person intended by the drawer of the cheque to receive 
payment?” there can be but one answer, vzz, that the person 
who inserted the name did not insert the name of a fictitious 
person in the sense of a person who he knew had no connec- 
tion with the transaction. He did not put in the name of 
a non-existing person, but he put in the name of a person 
from whom, as he believed, the shares were coming, and to 
whom alone the money was to go.” His Lordship then dis- 
cussed the other cases, and held that Vinden v. Hughes had 
been correctly decided. The case is of considerable import- 
ance and may be useful in India. The case of Vaglano 
Brothers v. Bank of England has often been cited in India 
but the distinction between a bill of exchange and a cheque 
has not been brought out in this country. In India, it has 
been held on the authority of the case just referred to that a 
forged endorsement passes no title, to a billof exchange even 
though it might reach the hands of an innocent transferee 
for value. See. e. g, Hunsraj Purmanand v. Rathanji Walt 
[1899] I. L. R, 24 Bom. 65, and Jai Narain v. Mahbub Baksh 
[1906] 3, A. L. J. R, 103. 
Vu 
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Leasemeni— Unity of Seisin. 

An interesting question of law arose inthis case. BUCKLEY 
L. J.s Judgment explains the law very clearly. Plaintiffs 
were entitled to a leasehold interest for a term of years in the 
dominant tenement. Eadie was the owner of the reversion. 
Defendant was the owner of the servient tenement. Plaintiffs 
had acquired a prescriptive right to an ancient light by twenty 
years use. Defendants built a house which materially inter- 
fered with the access of light to the plaintiffs premises. 
Plaintiffs then sued but it was pleaded that inasmuch as 
Eadie had transferred the reversion of the dominant tene- 
ment to the defendant, the easement had become extin- 
guished. This contention appeared to BUCKLEY L, J., “incon- 
sistent with reason, with good sense, and with authority.” 
“The law as I understand it” said the Lord Justice “is 
this: Unity of seisin does not prevent the acquirement of 
a prescriptive right to light by one tenant against another of 
the same landlord. If as between tenant and tenant there 
has been created a prescriptive right to light, this right is 
not lost by a merger of the leasehold interest of the servient 
tenement in the reversion.” Lord Alverstone observed that if 
the passage in Goddard on Easements, 6th ed. p. 555 “meant 
that the extinction of the easement is absolute if the fee 
simple of the dominant and servient tenement coincide then 
it is too widely stated and its recognition might lead to in- 
justice.” There is no doubt that this statement is supported 
by authority e. g. Fear v. Morgan, [1907] A. C., 425, but is not 
an easement attached tothe premises, and can it pass by 
the lease in any sense? The Counsel suggested this but the 
question does not appear to have been considered on principle 
though Lord Alverstone C. J. made the following observation 
“Here there was a tenement where the right of ancient light 
attached to the house itself. The landlord grants a lease of 
that house, and so gives the tenant the right to occupy it for 
a term of years with the existence of a right of ancient light, 
and I should have thought that it was impossible for him to 
derogate from that grant.” 





Right of School master to punish a pupil. 
The entire jadgment of PHILLIMORE J. is very interesting 
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and learned. In this case the plaintiff a girl, who was a scholar 
in a school, sued the defendant, a certificated assistant mistress, 
for assault. “ For some breach of school discipline, the defend- 
ant struck three or four blows with a ruler on her arm ata 
part where the arm was clothed. It happened that the child had 
some disease or infirmity which made her liable to injury from 
such a blow” and she did suffer in consequence. “ The position 
of a certificated mistress in a public elementary school is, as 
regards the head master or mistress of that school, a more 
independent one than the position of an assistant master in 
the great public schools of this country (England). In these 
schools fot the most part, the masters other than the head 
master are merely his assistants, appointed by him and dis- 
missed by him, subject to the question of reasonable notice, 
at pleasure. A certificated assistant teacher in a public 
elementary school, such as the defendant, is not appointed by 
the head mistress and can not be dismissed by her. She is 
appointed by the local education authority, and is removable 
by that body alone. In that respect, therefore, she has a 
more independent position than the assistant master at one of 
higher grade schools.” The position of the defendant in this 
case was the same as that of an ordinary assistant master in a 
High School in India who owe his appointment to and is liable 
to be dismissed by the head of the Education Department. The 
argument that the parent is supposed in law to delegate his 
authority of correction to the head master and not to the assist- 
ant masters did not find favour with the Judges, nor was the 
circumstance that there was a school regulation prohibiting 
assistant teachers from punishing pupils considered to be 
material, excepting as bearing upon the dona sides of the defen- 
dant! PHILLIMORE J. took a larger view of the question. His 
Lordship observed “......... We have to consider the general 
relation of pupil and teacher, and it has from the earliest 
times been the practice for teachers to enforce discipline by 
some form of correction. Even if a parent put one child under 
the personal supervision of a tutor for that child alone, he 
must expect, unless he specially restrains the tutor, that the 
tutor will on some occasions administer some form of per- 
sonal correction to the child; and the matter is a fortiori, 
when there is a larger class, in which example has to be con- 
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sidered and diScipline for a number of children has to be 
preserved.” Later on his Lordship observed “a teacher of a 
class has the ordinary means of preserving discipline and as 
between the parent of the child and the teacher it is enough 
for the teacher to be able to say: “ The punishment which 
I administered was moderate ; it was not dictated by any bad 
motive, and it was such as is usual in the school aud such as 
the parent of the child might expect that the child would 


receive if it did wrong”. 


he 


Gift for charitable uses or Emigration uses— Uncertainty. 

In this case the testator gave his residuary estate to certain 
trustees upon trust to dispose of the same for su¢h charit- 
ables uses, or for such emigration uses, as they should 
in their absolute and uncontrolled discretion think fit.” 
SWINFEN EADY J. Aeld that the gift was bad as being vague, 
indefinite and not charitable. He relied upon the dictum 
of Lord Davey in Huntey v. Attorne)-General [1899] A.C. 
323, that “where the description includes purposes which 
may or may not be charitable (such as undertakings -of. 
public utility) and a discretion is vested in the trustees, 
the whole gift fails for uncertainty.” Itis interesting to 
note what the learned Judge says about emigration: “Emi- 
gration” says His Lordship “is not confined to-the poor, 
nor do I think that emigration is of such general public 
utility, or for the benefit of the whole community, that a 


gift to it is necessarily a charity.” 


NOTES AND CUTTINGS. 

The approach of the Muharrum always reminds the prac- 
titioners in the High Court that there was a time when the 
court was closed for the full number of days, and that it 
was only under circumstances of a peculiar character 
that the rule which is in force now came into ex- 
istence. Under the rule in force, the cases of Maho- 
medan litigants, or those in which Mahomedan Counsel 
appear are not put upon the list from the commencement 
for the entire period of Muharram holidays, the result 
being that other cases are put up out oftheir turn. The 
trouble and difficulty which such a practice causes is obvious, 
There is apparently no reason why the old practice of 
closing the court for the entire period should not be reverted 
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to, and we have no doubt that the abolition of the present 
rule will be welcome not only to the Mahomedan section 
of the Bar but to the entire body of practitioners as also 
to the public at large. 





Mr. Justice Karamat Husain took his seat for the first 
time on the 21st of January. His Lordship sat with Mr. 
Justice Aikman. There was a large gathering of barristers, 
advocates and vakils and also of spectators. When their 
Lordships took their seats, Mr. Ross Alston, on behalf of 
the Bar Library, said that he desired to congratulate Mr. 
Justice Karamat Husain on the position he had attained 
that day. Those who knew His Lordship and his career 
would recognise that he (Mr. Alston) was speaking not 
merely as a matter of form when he said that he believed 
the country was gratified at the appointment itself and also 
at the particular selection that had been made. His Lord- 
ship had been known to them in Allahabad as a member 
of the Bar for about 18 years, and he might safely say that 
during that time he had not made either purposely or in- 
advertently a single enemy. He doubted whether it would 
have been possible for the Secretary of State to have made 
a selection which would cause less criticism than this one 
had done—indeed, it had caused no hostile criticism what- 
ever. There was no one in the Province who knew His 
Lordship who was not gratified and pleased when he heard 
of his elevation to the Bench. It had been said that to be 
a good Judge one should be both a gentleman and a sound 
lawyer. His Lordship possessed these two qualifications 
in.large measure. No one who had met His Lordship could 
have failed to be struck by his great courtesy of manner; 
and those who had knowledge of his work in the direction 
of Indian scholarship and jurisprudence, and of his deep 
study of Mahomedan law, had no doubt that he was a very 
sound lawyer. They had gathered in Court that morning 
in a large body in order to show the pleasure that they all 
felt at his elevation to the Bench. They were convinced 
that the sympathetic courtesy which as a man he had in- 
variably exhibited, would not desert him now that he had 
become a Judge. 
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Mr. Moti Lal Nehru, advocate, on behalf of the Vakils’ 
Association said :—“On behalf of the Vakils’ Association I beg 
to accord your Lordship, Mr. Justice Karamat Husain, a most 
cordial welcome as the second Indian Judge of this High 
Court. The need for a seventh Judge has long been felt by 
the Bench and the Bar, and the public generally. Your 
Lordship’s appointment supplies that need ; and what is more, 
it carries with it the recognition of the claim that this Court 
should have at least two Indian Judges, We have thus a 
special reason to congratulate ourselves on your Lordship’s 
appointment, and I join my friend Mr. Ross Altson in wish- 
ing your Lordship a successful career on the Bench. * 





Mr. Justice Karamat Husain replied :—“ Mr. Alston, Mr. 
Moti Lal and gentlemen of the Bar and Vakils’ Association. 
I thank you most sincerely for the kind and complimentary 
words which you have been good enough to address to me. 
There is a Persian proverb ‘ Har cht ag dil khatsad bar adil 
raizad’ (‘Whatever comes from the heart goes straight to 
the heart?) The terms in which you have spoken of me 
have therefore deeply touched me. On an occasion like 
this itis hardly necessary for me to say that I shall do my 
best to perform the important and onerous duties of my 
office. Gentlemen, it is only the other day that I was one 
of you, and that I worked with you for about 18 years, I 
therefore have a claim upon you, and in consequence of that 
claim I feel confident that I shall have the fullest benefit 
of your great experience of human nature, of your extensive 
knowledge of the principles and precedents of law, and of 
your genuine co-operation in the administration of justice, 
which to my mind is one of the noblest duties and privileķes 
of man. In this connection I take the liberty of expressing 
my sentiment not in my own words but in the words of one 
of the greatest of modern thinkers. He says: ‘Were it not 
that in most cases the approximate hides from view the 
ultimate, men would see that in seeking the administration 
of a pure and efficient justice they are conducing to human 
happiness far more than in seeking the ends ordinarily classed 
as philanthropic’ I again thank you gentlemen, for the 
way in which you have spoken.” 


+ 
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[Important cases will be reported hereafter. ] 


Linttation Act—Art 48, 62, 120—Suti against gumashta—HLvuidence January 2, 1908. 


Act, sec., 33— Deposition in Criminal Case. SITAL PRASAD 


Sital Prasad was exmashfa of Lala Chhunni Lal and was entrusted NEREA NATH 
with the custody of currency notes. He removed currency notes worth AND ANOTHER. 
Rs. 1,440. On 16th May 1902 he informed Chhunni Lal that he had 5. A. 041 of 
returned the notes to him, whereupon Chhunni Lal said I fully remember 1906. 
you have not returned the notes.” Chhunni Lal made inquines in cur 
rency offices and Banks, and he learnt in October 1902 that one of the 
notes for Rs. 1,000 had been made ove: by Sital toa merchant in Cal- 
cutta. Sital was prosecuted in Calcutta and convicted. In those pro- 
ceedings Chhunni Lal gave evidence. After the death of Chhunni Lal, 
his sons brought the suit to recover the value of the notes. eld (Knox 
Ackman J J.) that Art 62 of the Limitation Act (XV ot 1877) had no appli- 
cation but the article applicable was either Art 48 or Art 120, Meld further 
that time began to run fiom October 1902, inasmuch as Chhunni Lal was 
not certain what had become of the notes. Afeld further that Chhunni 
Lal’s statement in the Criminal case was admissible in evidence under 
S. 33 of the Evidence Act. 


Satya Narain, for the appellent. 


M. L. Agarwala, for the respondents. 
Appeal dismissed. 





Criminal Procedure Code—section 164¢—Statement recorded under January 7, 1908. 
—aamisstbility of. en 
e DURGA NAND LAL 
A’s statement was recorded under s. 164 Cr. P. C. in which he implicat- 
ed B. A was summoned as a witness for the prosecution and made a 
statement on oath in favovr of B in his presence H s former statement Ci R. No. 690 of 
was put to him and he stated that it was false. The Magistrate admitted 1907. 
that statement and convicted B, Held (Knox J.) that the statement 
could not be admitted ın evidence at all except for the purpose of shaking 


the credit of the witness, 
M. L, Agarwala, for the appellent. 
W. K. Porter, for the crown. 


V. 
KING EMPEROR. 


Conviction setl aside, 


January 9, 1908, 


RAM DEI 
V. 
THE COLLECTOR 
OF CAWNPORE 


—— 


F. A, 303 of 1905. 


January 9, 1908. 


BHAGWANI KUAR 
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RAMPARWIN. 


F. A. No. 299 of 
1905. 
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Land Acquisition Act, section 25 (2),— Objections as to price not raised 
on frst hearing—Effect of. 

PlaintifPs appeal. 

In answer to a notice served on the plaintiff under section 9 of the Lond 
Acquisition Act, the plaintiff preferred objections but in them failed to 
claim a specificamount. She did not accept the award of a Deputy 
Collector which was passed afterwards, and claimed Rs. 1,000 as the price 
of the land acquired. The District Judge refused to consider the objec- 
tions. Meld (Stanley, C. J. and Burkitt, J.) that the learned Judge should 
have considered the objections put forward by the plaintiff. 


Mohan Lai Nehru, for the appellant. 


A, E. Ryves, for the respondent. ° 
Appeal decreed. 





Evidence Act—section 92-—-Oral agreement handing over other than 
mortgaged property to a mortgagee—Not admuisstble—Redemption 
before due date. 

The suit was for redemption of a mortgage, that could only be redeemed 
on 30th of the month of Jeth, on the allegation that the debt had been 
satisfied by the usufruct, but in the alternative the plaintiff also prayed 
that 1f any sum were found to be due, a decree, for possession might be 
passed on payment of that sum. The plaintiff set up an oral agreement 
under which it is said other property was handed over by her to the 
mortgagees towards the satisfaction of the mortgage-debt from its profits. 
Held (Stanley, C. J. and Burkitt, J.) that evidence of this oral agreement 
could not be received as it modified the onginal Contract. Æeld further 
that giving the plaintiff the relief that she might be allowed to redeem on 
payment of the full amount of the mortgage would not be to allow her to 
set up a case of a different character from that on which she originally 
relied Æeld further that a mortgagor was not precluded from instituting 
a suit for redemption simply because the exact date had not arrived upon 
which the payment could be made. 


B. E. O Conor (with him Sundar Lal), for the appellant. 
M. L. Agarwala, (with him Haribans Sahai), for the respondents. 


Appeal allowed. 
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CENTRALIZATION AND THE LAW. 
ABSTRACT OF A LECTURE BY DR. BIGELOW, OF THE 
BOSTON UNIVERSITY LAW SCHOOL. 


On a recent occasion Dr. Bigelow, head of the Law School 
of Boston University, in the United States of America, took 
occasion to give a lecture before one of his classes, on Centrali- 
zation and its relation to the American law. He said in subs- 
tance, basing his remarks in part on materials which he had 
presented on various occasions before :—(*) 


Centralization of capital on the one hand, and the public on 
the other, were the two great conflicting forces of the day; 
everything else was subordinate, and the issue of that conflict 
was likely to determine much of the law of the future. Cent- 
ralization of capital was powerful, and was determined upon 
its course, which plainly was to monopoly or privilege. Indeed 
it had reached that point some years ago, and was strengthening 
itself every day towards its purpose. The public, as the opposing 
force, stood upon the ground of equality of men before the law. 
This had been the basis of the Republic from the Declaration 
of Independence, in which all men were declared equal; it was 
the basis of the Federal Constitution, in which the question 
of equality against privilege had been fought out, to a resultant 
indeed falling somewhat short of the aim, but still in favour 


of equality ; and equality had in theory been the basis of the 
American law ever since. 


But there had been one great flaw in the scheme, and that 
flaw had caused the centralization of capital which was now 


(1) See éspecially an article of his in the Altantic Monthly, for Decem- 
ber 1906, on “ New National Forces and the Old Law.” 
VILL 


56 CENTRALIZATION AND THE LAW, 


opposing equality and the public. That flaw was the doctrine . 


of freedom of contract, which passed for a corollary to the 
doctrine of equality. But within the period of a single life- 
time freedom of contract had wrought its own overthrow, and 
produced a corresponding restriction upon equality, in the 
sense that freedom of contract had led to economic conditions 
which broke it down in substance and effect. For freedom 
of contract meant of course freedom of competition, and 
competition unrestricted drove the weaker competitor out of 
the field altogether. The result was monopoly. 


To meet this situation—and to meet it was necessary if the 
position which the public had always stood for was to be 
maintained—to meet the situation, centralization on the part of 
the Government was necessary, necessary at least in proportion 
to the energy and power of the resistance. That was in the 
nature of things, and hence the word “centralization” should 
not frighten anyone. The war was inevitable and students 
should face the situation. 


The position of this Law School indeed was, as it were, 
that of one standing on the firing line and observing the 
tendencies of the conflict. We have pulled up our tents and 
moved forward, the better to take account of the situation. 
The Law School did net take sides in the contest, but it took, 
or intended to take, all means of observing the tendencies, 
It was a matter of fact, with the probable consequences, that 
concerned the Law School. This School took the position 
that the law was the resultant of conflicting social forces, and 
that a new and most serious legal departure was likely to 
take place as the result of the conflict in question. 


It was plain enough that the sovereign, that is to say, the 
public—for the public appears to be sovereign as yet—must 
be equipped with the best possible weapons, if it hoped to 
succeed in the contest with forces equipped as centralized 
capital was now equipped. The struggle could be no child’s 
play ; it was between giant forces, for the greatest stakes 
which could be held out. As the contest at present appeared 
to be going on, the public seemed likely to maintain itself as 
sovereign, but it must strengthen its arm for the purpose, 
Reliance upon the old law, in the speaker’s opinion, would 
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not do. The weapons were altogether out of date and in- 
sufficient. What was nineteenth-century law in the face of 
such a contest? Civil liability in damages was welcomed— 
and derided—by the other side; it amounted to nothing but 
permission for a small price. Even the injunction and the 
criminal law, under the old restraints, fell short. 


New remedies must be found, and perhaps new methods 
of obtaining evidence. The situation called for all the skill 
of the present atits highest level. What was likely to be 
done? The speaker was not a prophet, and could only point 
out facts’ In forecasting the changes of the future the only 
facts to be considered were present tendencies. These point 
to an extension of the criminal law, and of the injunction, 
and to the use perhaps of other instrumentalities. Greater 
emphasis might not improbably be placed upon duty. The 
sovereign alone had absolute rights; the sovereign might 
take property, liberty, and life. Individuals and corporations 
were subjects and owed duties to the sovereign, while their 
rights were derivative and subordinate. This was at least a 
feasible view for the sovereign to take in the great contest; 
and there were sufficient indications of a tendency to take it, 


In any event, whichever side prevails, equality or inequality, 
order must be maintained at all costs. Law was an Order; 
and all lines, whether proceeding from the public or from 
privilege, or from whatever source, converged in the necessary 
doctrine that law was an Order. Whatever was necessary to 
maintain order must be given ; and what must be given there- 
fore would depend, as had already been intimated, upon the 
power and energy of the opposition. 


Students of the Law School should prepare themselves 
accordingly for the situation; they should give the greatest 
possible attention to the conflict of forces now going on in the 
country. The result would be the new law, which they should 
have a hand in shaping. It was no time to close the eyes in 
complacency and to say, the past is good enough. Those 
who acted thus would be left behind by wiser men. Duty 
and opportunity in the study of the facts which were to make 
the law of the twentieth century—duty and opportunity were 
plain enough, 
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AGRA TENANCY ACT 
(SECTION. 9.) 


enmana nenene 


_ Hat the Agra Tenancy Act has not been happily drafted 
is a charge which is generally laid at the doors of the framers 
of the Act. Itis proposed to examine some of the sections of 
the said Act in order to see how far the charge holds good. 
We shall first take up section 9. That section runs as fol- 
lows :—“ Every entry at the last revision of records Before the 
commencement of this Act recording a person as a permanent 
tenure-holder or a fixed rate tenant or otherwise shall, in the 
absence of a judicial decision to the contrary in proceedings 
instituted before the commencement of this Act be conclusive 
proof that such person is a permanent tenure-holder or a fixed 
rate tenant or not as the case may be.” “This section as 
originally drafted,” the select committee observe in their report, 
“ practically reproduces section 6 of Act XII of 1881 without 
any material change.” That section ran as follows :—“ Then in 
any suit to which the provisions of section 4 or section 5 (fe. 
the sections relating to permanent tenure-holders and tenants 
at fixed rates in permanently settled districts) apply, it is prov- 
ed that the land has for a period of 20 years next before the 
institution of the suit been held by the present holder and his 
predecessors in interest at the same rate of rent, it shall be 
presumed until the contrary is proved that it has been held at 
such rate from the time of the permanent settlement.” The 
old law therefore was that if the question arose as to whether 
a person was a permanent tenure-holder or a fixed rate-tenant 
and he proved that he and his predecessors in interest had 
held the land for a period of twenty years next before the ins- 
titution of the suit at the same rate of rent, it should be presum- 
ed that he had held the land at such rate of rent from the time 
of the permanent settlement and he could therefore acquire the 
rights of a permanent tenure-holder or a fixed rate-tenant as 
the case might be, under section 4 or section § of Act No. XII 
of 1881. These provisions worked well in practice. Now the 
new Act has inserted section 9 in place of section 6 of the 
old Act and given an entry, at the last revision of records 
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recording a person as a permanent tenure-holder or a fixed 
rate-tenant, the force of conclusive proof. The reasons given 
for this material alteration are set forth in the report of the 
select Committee as follows :— 


Referring to section 6 of Act No. XII of 1881 they say 
“That section has formed part of the rent law of these pro- 
vinces since Act X of 1859. At that time there was no record 
of rights in the permanently settled districts and the presump- 
tion contained. in that section was fair and necessary. Cir- 
cumstances have changed since then and since the passing of 
Act No. Xt of 1881. During the years 1880 to 1886 a revision 
of records under Chapter III of Act XIX of 1873 was made 
throughout those districts and all claims to permanent tenures 
and fixed rate tenancies were investigated and tenants found 
to be entitled to such privileges, were so recorded. In the 
case of all tenants who were then excluded from the category 
of such tenants not only is there no longer any presumption 
of a fixed rate tenancy from twenty years’ occupation without 
a change of rent but such a presumption if permitted might 
conflict with the presumption under section 91 of Act XIX of 
1873, that a tenant who was recordedat the revision of records 
as being other than a fixed rate tenant is not such a tenant 
even though his rent has not been changed within the last 
twenty years.” It is true that since the passing of Act No. XII 
of 1881 all claims to permanent tenures and fixed rate tenan- 
cies were investigated and that there is no longer any presump- 
tion of a fixed rate tenancy from twenty years, occupation 
without a change of rent, but it is humbly submitted that, that 
affords no ground why an entry such as is referred to in 
section 9 should be given the force of conclusive proof. To 
give any fact the force of conclusive proof is to give it the 
strongest possible evidential weight that can be given. There 
is no definition of “conclusive proof” in the Act itself. The 
term is defined by the Indian Evidence Act as follows :-—“ When 
one fact is declared to be conclusive proof of another, the court 
shall on proof of the one fact regard the other as proved and 
shall not allow evidence to be given for the purpose of disprov- 
ing it.” In the absence of anything to the contrary in the 
Tenancy Act and in view of the fact that the above is the 
natural significance of the term in question, we may for all 
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practical purposes adopt the above definition when dealing 
with section 9 of the Tenancy Act. The presumption under 
section 91 of Act XIX of 1873 was a rebuttable presumption 
and very well served the object in view. It may be safely 
presumed that the investigations referred to in the report of the 
Select Committee were carried out carefully and completely 
but does it follow therefrom that some mistake or error 
in the entry might not have crept in or by reason of 
fraud a wrong entry might not have been made? It is 
submitted that such is not always the case. Sometimes 
it might happen that owing toa pure accident an entry escap- 
ed the notice of the parties or that of the Court and that ifa 
court of justice were applied to, it might see the mistake at 
once and order it to be corrected. In such cases now there is 
no remedy left tothe party wronged. There appears to be no 
reason why this settlement entry should be given the force of 
conclusive proof while other entries should carry only a rebut- 
table presumption, vide section 57 of Act No. III of 1901. 
Now let us consider and examine the scope and meaning of 
the section. As the words of the section stand it is clear that 
if a person is entered as being any kind of a tenant other than 
a permanent tenure-holder or a fixed rate tenant, that entry is 
not conclusive proof that he ts one of that classof tenants. In 
a recent case before the Board of Revenue reported as Select- 
ed decision No. 4 of 1904, Maharaja Raja Rampi v. Abdulla 
Khan, the same question arose. The land in dispute in that 
case was described in the settlement record as muafi khidimats. 
The Assistant Collector held that the land was muaf kAtdmats 
considering that the settlement record was conclusive of the 
fact, under section 9 of the Tenancy Act. The Board of Reve- 
nue differing from this view observed, “ Here he (the Assist- 
ant Collector) was mistaken. Section 9 refers only to the 
record of fixed rate tenants and permanent tenure-holders.” 
In other words if a person is recorded either as a fixed rate 
tenant or a permanent tenure-holder, the entry is conclusive 
proof that he is such a tenant but that if he is recorded asa 
tenant of any other class, such as an occupancy tenant, the 
entry is conclusive proof that he is not a tenant at fixed rate 
or a permanent tenure-holder, but it is not conclusive proof 
that he is an occupancy tenant or a tenant of any other 
class, The correctness of the latter entry may be disputed | 
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and it may be shown that he is not an occupancy tenant or a 
tenant of any other class such as was recorded at the last 
settlement. In a recent case decided by the High Court, 
Mulai Singh v. Rajwant Singh, 3 ÀA. L. J. R., 842, another 
question arose, namely, whether a court is barred from in- 
quiring whether a person’s name which was entered at the 
settlement in the column of fixed-rate tenants, was entered 
merely with the consent of the real fixed rate tenant. The 
suit in which the question arose was one brought by the plaintiff 
for recovery of possession of fixed-rate holdings in four 
villages, and other property. The plaintiffs case “as set out 
in the plairft was that the entry made at the revision of settle- 
ment was only a paper proceeding.” The defendant relied 
upon the provisions of section 9. The Court of first instance 
decreed the claim. The lower appellate court in confirming 
the decree of the first court held that section g did not bar 
a court from inquiring whether a man’s name was entered 
merely with the consent of the real fixed rate tenant. In 
overruling this view their Lordships observed as follows:— 
“In our opinion this view cannot be supported. The langu- 
age of the section is clear and imperative.” So far so good. 
The section means what it says and we have no right to put 
any other interpretation upon it. But if one considers the 
section in all its bearings and gives to the words employed 
therein their natural and plain meaning some difficulties 
arise. Take for instance the following case:—A joint 
Hindu family consisting of many members owns, as is often 
the case, an ancestral tenancy at fixed rate recorded in the 
name of a single member. Ifa dispute arises as to whether 
the holding belongs jointly to other members of the family 
as well, whose names are not so recorded, cannot the member 
whose name is so recorded successfully say that, under section 
g of Act No. II of 1901, he is the tenant at fixed rate and 
no other member can be allowed to adduce any evidence 
to show that he has also a share in it? There does not seem 
to be anything in the Act to prevent him from saying so. 
- But that this was not the intention of the Legislature is clear, 
Take another case. A tenant whois entered at the settlement 
asatenant at fixed rate alienates a portion of the holding 
‘after the commencement of the Act and the name of the 
transferee is entered in the annual registers as the tenant of 
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the portion transferred. If a dispute arose between the 
tenant and his transferee and the tenant sued for possession, 
could not the transferor, taking his stand upon section 9, 
contend that no evidence could be given to dispute the fact 
that he was the tenant at fixed rate at the date of the suit (?) 
I think he could, since under the section the entry is conclusive 
proof not merely of the fact that when the entry was made the 
person so recorded was the tenant at fixed rate but that he is 
the tenant at fixed rate, apparently at any time subsequent to 
the entry when a question arose as to whether he was such 
atenant or not. But to put such a construction upon the 
words of the section would entail absurd and anomalous 
results. It must therefore be held that the Legislature 
intended to include in the term “such person” his transferees 
as well and that the entry could not operate as conclusive 
proof as between the tenant and his transferees. Further, 
the section does not say as against whom this entry would 
Operate as conclusive proof. From the fact that the section 
finds place in an Act dealing with the rights of land-holder 
and tenant, it may be said that the entry is intended to be 
conclusive proof only when the dispute is between a land- 
holder and a tenant and that as against co-sharers of a 
tenancy or a stranger it has not this effect. A somewhat 
similar view was taken in a recent case decided by 
Mr. Justice Griffin vis, Banwari Lal v. Ambika Prashad 
and others S. A. No. 26 of 1906 decided on 31st 
July 1907. There the case was one where the plaintiff 
claimed exclusive possession of portion of a fixed rate hold- 
ing on the ground that the portion claimed was part of an 
ancestral holding at fixed rate which had fallen to his lot 
on a partition held between the parties who were before the 
partition, members of a joint Hindu family. It was found 
by the lower appellate court that the defendant’s name 
had all along been entered since the last revision of 
records as the tenant at fixed rate of the holding. Upon 
that finding it was contended, for the first time in second 
appeal, that the defendant being recorded at the last revi- 
sion of records as the tenant at fixed rate of the hold- 
ing, this entry was conclusive proof that he was the tenant 
at fixed rate and that therefore the plaintiff could not 
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get out of section 9. His Lordship in overruling this plea 
observed as follows:—“It is however contended on behalf 
of the respondents that the fact that Ambika Prashad was 
recorded at the last revision of records as the fixed rate 
tenant of the entire holding, which includes the land now 
in suit is conclusive proof under the provisions of section 9 
of the Tenancy Act that Ambika Prashad is the fixed rate 
tenant of the entire holding. This entry is no doubt proof 
of the possession by Ambika Prashad of the right of a fixed 
rate tenant as between himself and the zemindar. I find 
however, in the provisions of this section, no authority for the 
propositidn, that the fixed rate tenant who is recorded as 
such can rely upon this entry and claim the rights of the 
entire holding to the exclusion of the other members of the 
family who would under the law have an equal right with 
him,” 

Again it does not appear clearly whether the effect to be 
given to such entry is limited only to cases under the 
Tenancy Act or as a special rule of evidence it is general 
in its application to all cases where a question as to the 
status of a person as a tenant at fixed rate or a permanent 
tenure holder arises. There being nothing to restrict the 
extent or the scope of the section it appears that the section 
applies to every case where a question such as is referred to 
above arises. As the Act was passed very recently we do 
not find many decided cases to guide us in determining the 
various questions which can arise under it. But from what 
has been stated above it is sufficiently clear that the strict 
application of the section as it stands would sometimes lead 
to anomalous results and work hardship and injustice. 


Hartbans Sahai. 
IX l 
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BAJRANGI SINGH 
VU. 
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SINGH. 
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CASES AND COMMENTS. 
INDIAN. 


Hindu Law— Widows estate—alienation—Consent of reverstonera. 

It had long been the law in these provinces that whenever a 
Hindu Widow wanted to make a transfer, otherwise than for 
legal necessity, she could not do so unless she obtained the con- 
sent of all the reversioners whether near or remote. Even ifthe 
transfer was made with the consent of the next reversioner 
it could be challanged by others. The law as laid down by 
the Calcutta High Court was otherwise. But the Allahabad 
High Court refused to follow it. (See Ramphal Rai v. Tala, 
I L. R, 6 All, 116). The Bombay High Court in Vinayak 
v. Govind, I. L. R, 25 Bom, 133 laid down, following the 
Calcutta view, that it was not necessary to obtain the consent 
of all the relations whether near or remote. In the case 
under review their Lordships lay down the Jaw that the con- 
sent of the next reversioner is quite sufficient to validate such 
a transfer. The consent of the reversioners must be of such 
relations, the absence of whose opposition raises a presump- 
tion that the alienation was a fair and proper one. 





i 


Court Fees Act, Sch. II Art 17 (I)—Valuation of Suit—Court fee 

payable on a suit for declaration. 

It is important to note that their Lordships of the Privy 
Council have laid it down that a plaintiff who brings a suit 
for declaration under Section 283 of the Code of Civil Pro- 
cedure has to pay a court fee of Rs. 10 only. According to 
the rulings of the Allahabad High Court the plaintiff had to 
pay a court fee of Rs. 20, half of that being for the relief, 
relating to declaration and half for the relief for injunction. 
In the present case the suit was dismissed upon the ground 
that plaintiff ought to have paid court fee on the amount of 
the decree which she challanged. Both views were not 
accepted by their Lordships, who decided that it was for the 
plaintiff to put his own value. The view which commended 
itself to their Lordships was that laid down in the case of 
Dhando Sakharam v. Govind, I. L. R, 9 Bom., 20 vis, that 
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the first head of article 17 Schedule II applied to cases like 
these and the court fee payable was Rs. 10 only the suit being 
one for a review of a summary decision. 





Hindu Law— Widow—gift in favour of—Malik—meaning of. 

A Hindu famale inherits a life estate in the property of 
her father or her husband. In cases where a gift is made in 
her favour, the question as to the nature of the estate depends 
on the intention of the donor. It is admitted on all hands 
that she may hold absolute property. Why should it be 
supposed that an interest which, if conveyed to a male, would 
be absolute, was intended only to be qualified, if conveyed in 
favour of a Hindu female.? The different courts in India 
were not at one in holding as to what words were necessary 
in order to pass an absolute interest in favour of a Hindu 
widow. The case under review seems to lay down the 
wholesome rule that the principle which governs the cases 
of gifts in favour of males governs the cases of gifts in favour 
of females. Their Lordships have finally settled the ques- 
tion that whenever the word malzk is used in a deed of gift 
there is a presumption that a gift of absolute interest is 
intended and unless there is something in the context to 
cut down the proprietary rights, the female takes an absolute 
interest. There was a difference of opinion in the different 
Benches in the Allahabad High Court. Their Lordships of 
the Privy Council preferred the view taken in Padam Lal v. 
Tek Singh, I. L. R, 29 All, 217, that gifts in favour of males 
and females stand upon the same footing. In view of this 
ruling, the law laid down in Jamna Das v. Ram Autar Pande, 
I. L. R., 27 All, 364, would not be good law, 


SURAJMANI 
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NOTES AND CUTTINGS. $ 





We invite the special attention of our readers to the abstract 
of a lecture on “Centralization ” delivered in the Boston 
University Law School by the well-known American Jurist 
Dr. M. M. Bigelow. We beg to thank him for having per- 
mitted us to publish this abstract, which, we have no doubt, 
will be read with much interest by earnest students of Law 
in this country. Dean Bigelow also tells us in a private letter, 
“ we should welcome at this Law School a few earnest English 
speaking students of India who may desire to become 
acquainted with the Anglo-American Law,” and he has sent 
us a prospectus of the Boston University Law School, We 
trust Indian students going to America will avail themselves 
of this invitation, and we are glad to note that a graduate of 
the Bombay University is now studying in this Law School 
for the L L. D. degree. 





We beg to draw the attention of the committee in charge of 
the Civil Procedure Code to the following passage in the judg- 
ment of Aikman and Karamat Hussain J J., in the case of 
Firog Begam v. Abdul Latif reported in this number. That 
was an appeal against an order refusing to re-admit an appeal 
dismissed on the ground of failure to furnish security for the 
costs of the respondents as provided for by section 549 :-— 


“At the same time we take the opportunity of expressing 
our opinion that considering the serious consequences entailed 
by an order under section §49, it would be well if the legisla- 
ture should consider whether it is not advisible to embody in 
the new Code of Civil Procedure some provisions analogous to 
that contained in the second paragraph of section 381, and to 
give a right of appeal from orders passed under section 549.” 


Mr. Lal Mohan Das, Vakil High Court Calcutta, has 
been appointed to officiate for the Hon’ble Mr. Justice 
Mookerjee who has been placed on special duty in connection 
with the Calcutta University. Mr. Das is a well-known 
lawyer, and has written an excellent book on the law of 
Alluvion——one of the subjects of the Tagore Law lectures. 
He was one of the leading vakils of the Calcutta High 
Court and enjoyed a large practice, 
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THE TRANSFER OF PROPERTY ACT, by Trikamlal R. 
Desa, B. A, LIL. B, Vakil, High Court, Bombay, 1908. 
Price Rs. 4. 

Mr. Desai as an author is well-known to our readers and needs 
no introduction. He isthe friend of every law student to whom 
his hand-books afford considerable assistance in preparing 
himself for the examination. “The commentary,” says the 
preface ta the work under review, “is analytical and froma 
student’s point of view is exhaustive as far as possible. This 
gives the key-note to its character and as far as we have been 
able to examine it-—hasty as that examination has necessarily 
been—the claim so put forward is amply justified. The points 
that a student should note have been clearly brought out and 
illustrated by a fairly large number of cases from the reports. 
And at the same time it must be observed that the cases are 
not so numerous as to create confusion in the mind of a 
student ; they are intended to put him on the right track, and 
we feel sure that if he prepares the law of transfer as codified 
in Act No. IV of 1882, with the aid of this book he need have 
no fear not only for the present about his examination but 
also for the future when he will enter upon the struggle of the 
profession. His equipment will be quite thorough. Besides 
the text of the Act and the notes, the book comprises Forms 
of Mortgages, Rules and Forms of Transfer. It is also divided 
into six appendices of which A, B,C, and E will be found 
peculiarly useful for the purposes of the student. Appendix 
A vives a running analysis of the important sections and 
Appendix B contains a number of questions on the Act. 
Appendices C and E respectively furnish clear and concise 
explanations of technical terms used in the Act and some 
maxims which one cannot do without, in a systematic study 
of the law of transfer. Of the two others, Appendix D 
states a few of the leading cases, English and Indian, to whith 
references have been made in the body of the book and also 
others not so referred to. And finally in Appendix F we find 
a “Digest of Recent Cases (1901-1907)” culled from reports, 
authorized and otherwise, The Index at the end of the book 
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is also comprehensive. A Table of Cases may not have been 
out of place, but we do not find that. We congratulate Mr. 
Desai upon his success as an author. The form too is not 
unworthy of the matter. The printing and the outward get- 
up deserve special mention, and considering the thing as a 
whole, the price of Rs. 4 is a model of cheapness. 


Caneel 


THE INTERNATIONAL POLICE SERVICE MAGAZINE. Edited 
by G. Kothandaramyya M. A., Vol. I, 1907. Ambika Press, 
Madras. 


We owe an apology to the editor of the above journal for the 
delay that has occurred in noticing it in our pages. The second 
number is on our Table, and we think weare expressing the 
sense of all who may have read the Magazine that it is a wel- 
come publication and serves to apply a real and long-felt want. 
The form and matter are equally of the best, but now that the 
subject is receiving the attention of the able editor and his 
staff the suggestion we opine, will not be uncalled for that the 
general public would appreciate an article or two regarding 
the methods of improving the police service. That there is 
yet much left to be done no one can deny, and we have not 
the slightest doubt that by directing attention to what might 
and ought to be done, the gentlemen entrusted in this Magazine 
would be doing a service to the country for which we cannot 
sufficiently thank them. We are nevertheless much pleased 
with the work that they have started and we hope that the 
morderate subscription of Rs. 7 a year will attract a large 
circle of readers and subscribers. We wish the Magazine every 
success, 
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HIGH COURT N. W. P. 
OUR REPORTERS DIARY. 


[Important cases will be reported hereafter.] 


Small Cause Court—Jurisdiction—Misappropriation by morigagee 
—dainages 


Jathandhans mortgaged a house with ten trees to the defendants. Accord- 
ing to plaintiff sometimes after the mortgage, the mortgagees misappro- 
priated the materials of the house and some of the trees. The plaintiff 
sued for damages in the Court of Small Causes. The Judge held that 
the suit was not cognizable by the Small Cause Court and returned the 
plaint for presentation to the proper court. Held (BURKITT, J.) that the 
suit was cognizable by the Court of Small Causes. 


Subaran Singh v. Ram Parbat Singh, W. N. 1882 p. 158 and Chiddu, 
v. Musahio Jan, W. N. 1896 p. 159 followed. 


Mohan Lal Sandal, for the applicants, 


The opposite party were not represented. 
Application allowed. 


—— 


Res fudicata—Civil Procedure Code, section 13, Ex. 2. 


A suit for profits by one co-sharer against another was dismissed in 
1905 by the Assistant Collector as barred by the rule of res judicata, This 
decision was reversed by the District Judge who remanded the case under 
section 562, Code of Civil Procedure. The decision of the District Judge 
was affirmed on appeal by the High Court. In second appeal, after 
remand the plea of res judicata was again put forward, based upon 
certain decisions of the High Court barring a second appeal in case 
of remand under section 562, Code of Civil Procedure, under the 
Tenancy Act and also based upon two other decisions between the 
same parties which had not been set up on the previous occasion. 
Held, (AIKMAN and KARAMAT HUSAIN JJ.) that the decision of the 
District Judge became final and its effect was not nullified by the decisions 
subsequently passed as to the right of appeal. The other decisions 
not having been relied upon before the District Judge as a ground of 
defence could not be now set up under explanation 2 of section 13, Code 
of Civil Procedure. The appellant not only might but ought to have 
relied upon those decisions in the previous litigation. 


Jan. 25, 1908. 


JARBANDHAN 
Y, 
SHEORATAN AND 
ANOTHER. 
Civil Revision 
No. 77 of 1907. 


, January, 27. 


ABDUL RASHID 
v. 
ABDUL LATIF. 
S. A. 977 of 1906. 


Jan. 29, 1908. 
KISHUN LAL 
U. 
MURAO SINGH. 


— 


F. A. F. O.. 22 of 
1907 


February I, 1008. 





FAHMIDA 
KHANUM 
Y. 
JAFRI KHANUM, 


S. A. 1186 of 1906. 


February 5, 1908. 





AHMAD-UL-LAH 
V. 
MURLI AND 
ANOTHER. 


Civil R. 66 of 1907. 
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In a suit under section 164 of the Tenancy act, only the actual collec- 
tion, made by the defendant, are to be taken into account in determining 
the amount of profits due. Ina suit like the present a plaintiff is not entitled 
to have profits calculated on what might have been collected or on the 
rates paid by tenants in other 4A4ewats for lands of the same kind. This 
constitutes the distinction between a suit of this nature and one under 
section 165, Tenancy Act. : | 

Ryves (with him Mohammad JIshag and Rahmat Ullah,) for the 
appellant. 


Abdul Raoof, for the respondent. 
Decree modified 


Transfer of Property Act, section 99—Sale, in contraventian of —Con- 
) Jwrmed— Setting aside oj— 

Feld (AIKMAN and KARAMAT HUSAIN JJ.) A sale which takes 
place in contravention of section 99 of the Transfer of Property Act 
cannot be set aside under section 244 C. P. C, after ıt has been confirmed 
and the certificate gianted to the auction purchaser. 

S.C. Chaudhri (for S.C. B inerji, with whom Gulzart Lal), for the 
appellant. 

Tej Bahadur Sapru, for the respondent. 

Appeal allowed. 


tte paea 


Mahomeden Law—Shia School—bequest in favour of one hetr—invalid. 
Defendant’s appeal. ' 
Held (STANLEY C J AND BURKITT J.) thata Mihomedan governed 


by the Shia School of law is not entitled to makea bequest ın favour 
of one of the heirs to the exclusion of all other heirs, 


Tshag Khan, for the appellant. ei 


Hartbans Sahai, for the respondent. 
Appeal dismissed. 





Agra Tenancy Act, section 177, sth. IV, (group A.) second appeal to 
District Judge—proprietary tithe—denial of plaintiff's title. 

Plaintiffs application. 

In a suit for arrears of rent, the defendants simply pleaded that the 
relation of landlord and tenant did not exist between the plamtff and 
themselves The Assistant Collector and the Collector decided against 
the defendants The Judge ın second appeal upset the decrees. Held, 
(KARAMAT HUSAIN J.) that no question of proprietary title was involved, 
and the Judge had no jurisdiction to hear the case in second appeal. 

B. E. O’ Conor, for the applicant. 

Jeng Bahadur Lal for Gokul Prasad), for the opposite party. 

Application allowed, 


- 
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THE 
Allahabad baw Journal. 
VOL. vd ALLAHABAD ist MARCH, 1908 No. 5. 


ERRONEOUS DECISION ON A POINT OF LAW, 
: RES JUDICATA. 





I, 


It is proposed to discuss in this article an interesting ques- 
tion of the law of Res sudicata—a question of considerable 
practical importance about which there is much conflict 
of opinion. The question, to state it in general terms, is: 
Whether a previous decision on a point of law is res judicata 
ina subsequent suit between the same parties, even though 
the prior decision may have been based on an erroneous 
view of the law or a view of the law which has been 
subsequently disapproved or overruled. The case-law on the 
subject is very meagre and the authorities are not uniform. 
Roughly stated, the Allahabad and the Calcutta High Courts 
answer the question in the affirmative, while the Bombay 
andthe. Madras High Courts do so in the negative. The 
Oudh and the Punjab Courts take the former view. It is 
highly desirable that on a question like this there should be 
a consensus of opinion. In dealing with the question we 
propose to give a short summary of the available case-law 
on the subject first, then, to consider the same with 
reference to section 13 of the Code of Civil Procedure and, 
finally, to examine the grounds on which the decisions of the 
courts are based. 

In the case of Muhammad Rustam Ali Khan v. Muham- 
mad Asmat Alt Khan (1), the Punjab Chief Court held that 
a decision on a pure question of law relating to the court’s juris- 
diction in a former suit was res judicata in a subsequent 


(1) [1882] P. R. No. 64. 
X 


72 RES JUDICATA. 


suit for the same property, Barkley, J., observing:—“It is 
not denied that in the previous suit, the Chief Court was 
competent to decide whether it had jurisdiction to entertain 
the present claim or not, and as a decree has been passed 
in favour of plaintiffs which the defendant attacked on the 
ground of want of jurisdiction in the court, the question 
whether the court had then jurisdiction or not clearly be- 
came a matter directly and substantially in issue between 
the parties, and the decision of that question has become 
final. This court is therefore debarred by the express terms 
of section 13 from trying the same question between’ the 
same parties in the present suit.” . 


A different view was taken by the Madras High Court 
in the case of Parthasaradi v. Chinna Krishna (2). There 
the question of law admitted to have been decided in the 
former suit was whether the Vadagalais were entitled to erect 
a temple or assemble for public worship within the customary 
range of the Tengalai procession. This question was decid- 
ed in the previous suit in the negative. Subsequently the 
case of Seshayyangar v. Seshayyangar (3), altered the law 
and declared the legal right of every citizen to perform 
religious worship in his property in any manner he liked and 
the Vadagalais again opened another temple in the same street 
on another site, their private property. In overruling the 
contention of the Tengalais in the subsequent suit, that 
the former decision operated as a bar, Sir Charles Turner, 
C. J., and Muthusami Ayar, J, said:—“Courts are bound to 
ascertain and apply the law and not to make law, and it is a 
suggestion repugnant to reason and to justice that, because a 
court has erred in ascertaining the law, it is bound to repeat 
its error whenever the same question of law may arise 
between the same parties. Although considerations of 
convenience have established the rule that the final decree 
of a competent court is decisive of the right it declares 
or refuses notwithstanding it may have proceeded on 
an erroneous view of the law, and although the same con- 
siderations have established the rule that the determination 
by a competent court of questions of fact directly and sub- 
stantially in issue are binding on the parties, these considera- 


(2) L L R, 5 Mad., 304. (3) L L R, 2 Mad., 143. 


RES JUDICATA. 73 


tions do not suggest the expediency of compelling courts to 
refuse to give effect to what they have ascertained to be the 
law. The term estoppel by verdict indicates that such estop- 
pels are confined to questions of fact and no authority has 
been cited to warrant the application of the rule to the deter- 
mination of an issue of law(*).” This decision was followed 
in Venku v. Mahalinga(®), in which Muthusami Ayar, J. 
observed :—“ As to the contention that if it is the source of 
a right to insist ona partition, it must likewise be a valid 
ground for collateral succession, I may observe that it was 
held in Parthasaradt v. Chinna Krishna(®), that the doctrine 
of res judicata does not necessitate a repetition of an error of 
law, if any, and preclude an enquiry into the soundness of 
the rule of decision which was adopted in the previous suit 
save as to the precise object-matter or immediate purpose of the 
suti” So also in Kaveriammal v. Saswi Ramter,(7), a bench 
of three Judges held that the operation of a decree as res 
judicata so far, at any rate, as the odject-matter of a direct 
adjudication was concerned could, in no way, be affected, in the 
absence of fraud of collusion, by the fact that the suit was the 
result of a mistake of law or that the decree proceeded on 
such a mistake. This view of the law was again recently 
affirmed in Gopio Kolandavelu v. Sami Royor (8). That was 
a suit by Sami Royor to restrain his co-trustee Kolandavelu 
from dealing with the trust property without his concurrence. 
Kolandavelu, the sole trustee, appointed Sami Royor in 1898, 
a co-trustee with himself by means of a deed. Subsequently 
Sami Royor brought a suit against Kolandavelu and another 
to set aside certain fraudulent alienations of trust property. 
The question whether Sami Royor was validly appointed 
trustee under the deed was therein raised and decided in 
Sami Royor’s favour and the alienations were set aside. In 
the present suit it was contended for plaintiffs that the ques- 
tion of the validity of the appointment of Sami Royor was 
res judicata by reason of the prior decision. The odject-matter 
of the two suits being different, their Lordships overruled 
the plea and observed :—“ In our view it is quite decided that 
an adjudication on a point of law though binding upon the 
(4) LL. R,5 Mad., 304, p 309. (5) L L. R, rt Mad., 393. 


(6) L. L. R, 5 Mad., 304. (7) L L. R, 26 Mad, 104. 
(8) L L, R., 28 Mad,, 517. 
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parties in any future suit, guoad the same odbject-smatter, is not 
conclusive, even between the parties when the subject-matter 
of the second suit is different.” 


Following the decision of the Madras High Court in Par- 
thasaradi v, Chinna Krishna(*®), the Bombay High Court in 
Chamanlal v. Bapubhat (1°), held that a matter of law could 
never be res judicata. That was an action by plaintiff to 
recover his share in I1 years’ arrears of revenue received by 
the defendant annually from the Government Treasury. The 
plea of limitation of 3 years, under Art.,62 of Act XV of 1877 
was raised as a defence. In a previous suit, between the parties, 
for arrears for 12 years it was erroneously held by the High 
Court that the claim was not barred under article 132 of 
Act IX of 1871. As regards the contention of res judicata 
the court remarked :—“It appears to us that a matter of law 
can never be res judicata. It has been held in the Parthasaradi 
case that an erroneous decision by a competent tribunal, of 
a question of law, directly and substantially in issue, does not 
prevent a court from deciding the same question, arising 
between the same parties in a subsequent suit according to 
law.” ` This decision and the decision in the Parthasaradi case 
was followed by FULTON, J., in Vishnu v. Ramling (1), 
though CHANDAVARKAR, J., decided the case on other 
grounds, But a Divisional Bench of the same High Court 
in the recent case of Waman v. Har1(1*), took a different 
view, BEAMAN, J., observing :—“ We have the best authority 
for holding that an erroneous decision on a point of law, may 
yet, as between the parties to it, but of course no further, be 
a sufficient res judicata to preclude them from re-agitating it.” 


But dissenting from the view of the Madras High Court in 
the Parthasaradi case the Allahabad High Court in Phundo v. 
Jangi Nath(1*), held that a finding as to the validity of an 
adoption ina former suit was res judicata in a subsequent 
suit between the same parties. The court observed :—‘“ We 
are satisfied that the rule of section 13 forbids the reopening 
of a question which was a matter in issue in the previous suit 
and we have no doubt that the former decretal finding on a 

(9) I. L. R., 5 Mad, 304. (10) I. L. R., 22 Bom., 669. 


(11) I. L. R., 26 Bom., 25. (12) 8 Bom., L. R., 932. 
(13) L L. R., 15 All, 327. 
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legal point though ever so erroneous would be binding on 
the parties who did not get rid of it by appeal.” Similarly 
in Behari Lal v. Masjid Ali (14), it was held that the principle 
of res judicata did not depend for its application upon the 
question whether the decision to be used as an estoppel 
was a right decision or a wrong decision, in law or 
on facts. 


The Calcutta High Court in the case of Gouri Koerv. Audh 
Koer (1%), took the same view. That was a suit to recover 
possession of certain properties under a deed of sale. Ina 
previous suit between the parties, it was held, following a 
Divisional*Bench, that the deed of sale as a matter of law 
conveyed nothing, as the vendees were out of possession on 
the date of sale. This principle of law was subsequently 
overruled by a Full Bench; but it was held that the decision in 
the previous suit was none the less res judicata even though it 
had been founded on an erroneous view of the law or a view 
of the law which the Full Bench subsequently disapproved. 
This decision was approved and followed, in the cases of Rat 
Churn Ghose v. Khumad Mohan (18), and Bishuu Priya v. 
Babha Sundari(*7), and the case of Parthasarad: v. Chinna 
Krishna(} 8), was dissented from. In the former of the above two 
cases Banerjee J., referring to the above Madras case said :— 
“The first case no doubt lays down broadly, that an errone- 
ous decision on an issue of law, is not binding between the 
parties. But [ am unable to accept that broad proposition as 
correct. It is opposed to the decision of this court in Gouri 
Koer v. Audh Koer (19), the correctness of which i see no 
reason to doubt. It is also opposed to Phundo v. Jangi 
Nath (29) The same learned Judge in another Calcutta case 
referring tothe above observed :—“ Then in support of the 2nd 
argument ws. that a previous decision cannot operate as 
res judicata because it is a decision on a point of law, reliance 
is placed on Parthasaradi w. Chinna Krishna (31) and Chaman 
Lal v. Bapubhai (#7). The last mentioned case is clearly 
distinguishable from the present. There what was held was 


(14) I. L. R, 24 AIL, 33. (15) I. L. R, 10 Cal, 1087. 
(16) 1 C. W. N. 687. (17) L L. R. 28 Cal., 318. 
(8) L L. R, 5 Mad., 304 (19) L L. R., ro Cal, 1087. 
(20) I, L. R, 15 All, 327. (21) L L. R., 5 Mad., 304. 


(22) IL L. R, 22 Bom., 669, 
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this—that a previous decision between the same parties, that 
arrears of 12 years could be awarded, could not operate as 

res judicata in the sense that the court is bound for ever to 

decide a claim for arrears of rent for 12 years as good. That 

may be so. In fact to hold that a matter is res judicata in a 

matter like that would be to hold that a decision between any 

two parties will have the effect of altering the law of the land 

in regard to certain class of suits between the parties *** 

As for the case of Parthasaradi v, Chinna Krishna (#5), if 
it goes further than Chamman Lal v. Bapubhat (**), with all 

respect to the learned Judges who decided it, we must dissent 

from the view expressed therein and follow the decision of 

our own courts”. But an illustration of the learned Judge in 

the case of Raz Churn Ghose v. Khumad Mohan (*#*) is some- 

what curious. Feeling some doubt that whether the doctrine 

would apply if the subject-matter of the two suits are different, 

he said :—“I may observe that anomalous results might arise’ 
if an erroneous decision on a pure question of law in a previ- 
Our suit is held to operate as res judicata in a subsequent suit 
relating to a different subject-matter. Thus if in a suit brought 
by A against B upon a registered bond, the court erroneously 
holds that the period of limitation is 3 years and not 6 and if 
the decision should be held to operateas res judicata in a sub- 

sequent suit between A and B upon other registered bonds, the 

result would be that one erroneous decision in a suit between 

A and B would have the effect of altering the law of limitation 

applicable to suits on registered bonds between the parties. 
Though the language of section 13 may perhaps make it apply 

to such a case it is very doubtful whether it was intended to 

have such an application.” As regards the above illustration 
of suits on registered bonds it may, at once, be pointed out 

that even a strict construction of section 13 would not lead to 
sucharesult. Under section 13 parties must be litigating under 
the same title and the question must have been raised and 
decided in the same right (#8). In the case of several bonds 
separate titles exist and the holder of one of the bonds when 
litigating upon one, is not litigating upon the same title as 
when he litigates upon other bonds (37). 

(23) L L. R., 5 Mad., 304. (24) I. L. R., 22 Bomu, 669. 


(25) 1 C. W. N., 687 p. 690. (26) I. L. R, 5 Mad., 239. 
(27) IL. L. Rọ, 24 AlL, 112. 
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But the Calcutta High Court in the recent case of A dti-un- 
nissa v. Shama Charan (78) took a somewhat different view, 
from that taken in its earlier decisions. There in a previous 
suit between the parties for rent, under adudzyat which provid- 
ed for 24 per cent interest on arrears of rent, the court erro- 
neously, on the authority of a Divisional Bench ruling, held that 
only 12 per cent interest on arrears of rent could be recoverable, 
as section 67 of the Bengal Tenancy Act controlled section 179 
of that Act, and was a bar to the recovery of the higher rate of 
interest provided for by the Aabultyat. This principle of law 
was overruled by a Full Bench. In the subsequent suit between 
the parties on the basis of the same Aadu/tyat, for rent for a 
subsequent period, the prior decision was pleaded as a bar, 
for recovering the larger amount of interest which on the terms 
of the kaduliyat was clearly payable. MACLEAN, C. J., and 
HoOLMWOOD, J., concurred, that the contention was not 
competent and in reviewing the whole of the authority said :— 
“Cases must be decided upon the law as it stands when the 
judgment is pronounced and not upon what it was at the date 
of a previous suit, the law having been altered in the mean- 
time. It has been conceded that if the law had been altered 
meanwhile by statute the objection could not prevail. It is 
difficult to see why it should prevail if the law has since been 
determined to be otherwise by judicial decision. The cases 
of Parthasaradi v. Chinna Krisina (°°), Venku v. Makal- 
inga (39), Chaman Lal v. Bapubhat (81), are distinctly 
against defendants, whilst the observation in Rat Churn 
Ghose v. Khumad Mohan (323), Bishnu Priya v. Babha Sund- 
ari (33), point to the same direction. The case of Gouri 
Koer v. Audh Koer (84), is distinguishable. There in the 
second suit between the parties and relating to the same pro- 
perty, the plaintif was suing on the same cause of action as in 
the previous suit in which it had been held upon a construc- 
tion of a deed of sale——purely a question of law, that certain 
property had not passed. The second suit was based upon the 
same deed of sale to recover precisely the same property and 
it was held that although the Full Bench in another case had 


(28) I. L. R, 32 Cal, 749. (29) LL R, 5 Mad, 384 
(30) IL L. R, rr Mad., 393. (31) I. L. R, 22 Bom, 669. 
(32) L C. W. N., 687. (33) L L. R., 28 Cal, 318. 


(34) I L. R., 10 Cal, 1087. 
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subsequently disapproved of thé previous decision, the ques- 
tion as between the same parties based upon the same cause 
of action relating to the same property could not be reopened 
and that the matter was res judicata. Again in Phundo ~. 
Jangi Nath (8°), the question in both the suits was as to the 
validity of the same adoption. But here the suit is on a fresh 
cause of action and no question of the construction of the 
kabultyat arises ***.” “To hold otherwise would be to 
hold that there is one law for the parties in the Full Bench 
case and another law for the parties in the present case. That 
does not seem to beright. If the defendant’s contention be 
sound, the court must for all time perpetuate an ifijustice by 
laying down a decision as a bar when the law lays down it is not 
a bar. Ido not desire to be understood as saying that a matter 
of law can never be res judicata.” We have quoted the 
judgment in full, as the line of argument adopted by the 
learned Chief Justice, in arriving at the above conclusion, does 
not seem to be correct and it will be dealt with later on. 
But this decision fails to notice an earlier decision of the same 
High Court by another Divisional Bench in the case of Raya 
Padmanand Singhv. Radhi Singh (38), where under somewhat 
similar circumstances a different view was taken. A landlord 
who would otherwise have been entitled to recover an abwad 
by virtue of section 74 and 179 of the Bengal Tenancy Act 
was therein held not entitled to recover the same by virtue of 
a previous erroneous dedision. 


The above recent decision of the Calcutta High Court was 
dissented from, by the Court of the Judicial Commissioner of 
Oudh in HMubdar v. Musammurat (87). That was a suit by 
plaintiffs, superior proprietors, of a certain village against de- 
fendants birt-holders who, under a decree of the Settlement « 
Court were bound to pay 34 of the nikasi of the village. 
Plaintiff therein contended that they were entitled to 34 of 
the #tkast of each year while the defendants objected that 
they were not bound to pay more than 3% of the nikasi 
assessed by the Settlement Officer for the purpose of ° 
Government Revenue. In a previous suit between the parties 
it was held that the rent payable depended upon the nikasi 

(35) L L. R., 15 All, 327. (36) 9 C. W. N., 469. 


(37) 1 0C. 243 


Eod 


RES JUDICATA, "9 


of each year and had not been fixed for the term of a 
settlement. In the present .suit the defendant contended 
that the prior decision was not binding as it was based 
upon aruling which was subsequently overruled. But the 
court following, PAundo v. Jangi Nath (88) and Kaners- 
ammal y, Saotri Ramter (3°), held that a decision furer partes, 
if, in other respects, it fulfilled the requirements of section 13 
of the Code, could not be avoided by showing that it was 
erroneous in law. 


If the question decided in the previous suit is not a pure 
question of law, but one of mixed law and fact, the Cal- 
cutta and, Madras High Courts are agreed that that is final. 
In Rai Churn Ghose v. Khumad Mohan (*°), already referred 
to, the question in both the suits was whether the rent of the 
defendant’s tenure was payable quarterly or whether it was by 
contract or established usage payable in one instalment only. 
The question being one of mixed law and fact it was held 
that the former decision between the same parties, that it was 
payable in one instalment only, operated as a bar. This was 
followed in Bishnu Priya v. Babha Sundari (*1), where also 
the question was one of mixed law and fact vzz. whether a 
particular stiplation contained in a particular Kabuliyat was 
valid or not. Similarly the Madras High Court in Koygana 
v. Doosy (*7), held that a judgment in a previous suit between 
the same parties, not based on a misapprehension of a 
general rule of law, but deciding a question of mixed law 
and fact was binding as res judicata in a subsequent suit, the 
question in both suits being, whether there was an investi- 
gation within the meaning of section 283 of the Code of Civil 


Procedure. 


‘ C. 5S. BHASHYAM. 
(38) I. L. R, 15 All, 327. (39) L L. R., 26 Mad., rog. 
(40) I. C. W. N., 687. ` (41) L L. R, 28 Cal, 318. 


(42) I L. R., 29 Mad., 225. 
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ENGLISH. 
TON ON Misrepresentation—Deeds signed—Contents not known—Non Est Factum. 
WEBB. . 
[1908] 1 Ch., 1. Ever since the days of Lord Coke, the Common law has 


been understood to be that where a person signs a deed, 
relying upon a misrepresentation of its contents, he is not 
bound by the deed. In Thoroughgood’s case, 2 Co. Rep. 9 b., 
it was resolved “that if an illiterate man have a deed falsely 
read over to him, and he then seals and delivers the parch- 
ment, it is nevertheless not his deed.” The principle was 
explained, in the leading case of Foster v. Mackinnon, L. R., 4. 
C. P., 704, 711, to be that a signature so obtained “is invalid 
not merely on the ground of fraud, where fraud exists, but on 
the ground that the mind of the signer did not accompany 
the signature; in other words, that he never intended to sign, 
and therefore in contemplation of law never did sign the con- 
tract to which his name is appended.” In a recent case, 
WARRINGTON, J., had to consider the limits of this doctrine, and 
after considering the principal authorities has formulated his 
conclusion thus: “If a person knows that the deed is one 
purporting to deal with his property and he executes it, it 
will not be sufficient for him, in order to support a plea of 
non est factum, to show that a misrepresentation was made to 
him as to the contents of the deed.” This ruling has been 
affirmed by a unanimous court of appeal, and FARWELL, L. J., 
has suggested that the doctrine of-the old cases is not to be 
extended, where the executant, who claims to have been cheat- 
ed, was not blind or illiterate. SWINFEN EADY, J. had in Bagot 
v. Chapman, [1907] 2 Ch., 222, 227-8, expressed an opinion 
that the plea of non est facium might prevail in respect of a 
part of a deed and might fail in respect of the remainder. 
CozENS-HARDY, M. R. repudiated this doctrine of severability. 
In India, nothing is more common for a Purda nashin executant 
of a deed than to plead non est factum, and this plea is constant- 
ly allowed, even where the alleged misrepresentation has 
related only to the contents of a document of the general 


CASES AND COMMENTS. ~“ gi 


character of which document the lady has been apprised, And 
there have been cases where a deed has been partially en- 
forced. See for instance Jamna Das v. Najmulnissa, III 
A. L. J. R., 228, and Musumimat Sharifunnisa, v. Chunnt Lal, 
II A. L. J. R, 436. Cases of Purda ladies stand upon a foot- 
ing of their own, and as a general rule, it is probably correct 
to say that in the absence of fraud, a party to a deed cannot 
evade it by simply showing that he misconceived the precise 
nature or extent of the liability he was incurring. A person 
should not subscribe to a deed with his eyes closed. 


‘i neeaae -e 


Ferry—Limits of Jranchise— Public advantage—Bridge. 


A ferry is a franchise created for public advantage. The 
person, in whose favour the grant was made, holds a monopoly, 
and exclusive right of transport for persons desiring to cross 
a stream ata particular place. But how far does this exclu- 
sive right extend? Is the existence of a ferry a bar, for ins- 
tance, to the erection of a bridge in the neighbourhood for 
vehicular trafic? Upon this question two eminent autho- 
rities like Lord Blackburn and Lord Justice Mellish differed, 
In Reg. v. Cambrian Ry. Co, (1871) L. R, 6 Q. B., 422, 430, 
Blackburn J., thought that the construction of the bridge 
would be an unlawful invasion of the franchise; in Hopkins 
v. Great Northern Ry. Co., (1877) 2 Q. B. D., 224, Mellish, L. J. 
expressed the contrary opinion. The question had to be 
recently considered by the Court of Appeal in England, and 
that Court has affirmed the latter view. A ferry for foot 
passengers existed over the way, and a short distance below 
a bridge was erected primarily for vehicles but which was 
also open to pedestrians. NEVILLE, J. refused an injunction 
to the owner of the ferry, and his order was sustained in 
appeal. COZENS-HARDY, M. R. said “the franchise of a ferry 
is a species of property known to the law and entitled to the 
protection of the law ; but it is a very peculiar kind of proper- 
ty, and it must not be so interpreted and fenced round by 
legal protection as to enable the franchise owner to defeat 
that which was the only justification for the grant, namely, 


the public advantage.” 


DIBDEN 
V. 
SKIRROW. 


[1908] 1 Ch. 41. 


= 
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Times change, local conditions change, the requirements 
‘of the public at large change, and “it is well settled” in the 
words of FARWELL, L. J. “that the king’s prerogative can only 
be exercised for the public benefit, and not to lead toa wrong.” 

A similar view has been taken in America and in this country. 
Mookerjee, J. collects the authorities in Rameswar Singh v. 
Secretary of State for India (I. L. R., 34 Cal, 407, 488) and 
states his conclusion thus “where the ferry landing and the 
ferry franchise remain precisely as before, though the profits 
are liable to be depreciated by the new mode of travel legiti- 
mately created, no compensation can be claimed; but where 
by the reason of the acquisition itself, the exercise of the 
franchise or the use of the property pertaining to the franchise, 
is interfered with, damages can be rightly claimed.” This 
ruling, it is apprehended, is unexceptional. 19 Cyc. 499,502. 


mem manane eea 


NOTES AND CUTTINGS. 


The Pioneer announces the fact that when Mr. Justice 
Sir William Burkitt retires in April next from the Allahabad 
High Court, Mr. H. D. Griffin, Additional Judicial Commis- 
sioner of Lucknow, will be appointed to act in his place, until 
His Majesty’s pleasure is known. 





So-called students of history in the West seem to have very 
curious notions about ancient India and the Hindus. Some 
Indian newspapers are just now discussing statements made 
in the much advertised “Historians’ History of the World”, 
which, to say the best, are simply extraordinary. We take the 
following from an article contributed to the Green Bae by 
“A writer on Ancient, Primitive and Oriental Law” :— 

“In India husband-poisoning became so frequent a practice 
that it was thought necessary to formulate a law that no 
widow should survive her husband, hence the custom of burn- 
ing the wife on the funeral pyre of her spouse.” This is 
original research with a vengeance. 
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[Important cases will be reported hereafter. ] 


Hindu Law— Transfer of mortgagee rights by a coparcener—-Declaration, 
suit for by another coparcener— Whether maintainable, 


One Baldeo Prasad gave a usufructuary mortgage to one Ratan Singh, 
who died leaving two sons Doli Chand adult, and Bhimsen minor. Sub- 
sequently Doli Chand professing to act on behalf of himself and his minor 
brother transferred the mortgagee rights to Nand Ram. Bhimsen died 
leaving a minor son Bisheshar Dayal. The representatives of Baldeo 
Prasad deposited the money under section 83 of Act IV of 1882 to the 
credit of Nand Ram and Bisheshar Dayal. Nand Ram having claimed the 
whole amount, the application to redeem was dismissed and the money 
was withdrawn by the person who paid it into Court. Buisheshar Dayal 
brought this suit for a declaration that he was entitled to half the amount 
of the mortgage money, on the allegation that Doli Chand had no right 
to make the transfer. Doli Chand was not made a party to this suit. e/a 
(AIKMAN and KARAMAT HUSAIN, JJ.), that the plaintiffs’ proper remedy 
was a suit for partition and not a declaration of his right to a specific 
share in a specific portion of family property. To allow such a claim 
would be to go against the fundamental principles of Hindu Law, as to 
the ownership of joint family property. 


J. N. Chaudri and Kedar Nath, for the appellants. 
Gulzari Lal, S. C. Banerji and Mangal Prasad Bhargava, for the 


respondents. 


Appeal allowed. 
Guardian and Wards Act—Orader removing a guardtan—A ppeal. 


Held (AIKMAN and KARAMAT HUSAIN, JJ.), that no appeal lies from 
an order refusing to remove a guardian under the Guardian and Wards’ 
Act. 


Harendra Krishna Mukerji, for the appellants. 


The respondent was not represented. 


Appeal dismissed. 


February Y 3; 1908. 


NAND I RAM 
UV. 
BISHESHAR 
DAYAL. 


Paha nate 


S. A. 1195 of 1906 


February 4, 1908. 


BALDEO DAT 
AND ANOTHER 
V 
THE COLLECTOR 
OF BENARES. 


F. A. F. O. 27 of 
1907. 
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february 5, 1908. Civil Procedure Code, section 2 30—Decree transferred by Small Cause Court 
PIRBHU DAYAL to Munsif—Application for attachment— Whether a continuation of the 
g F previous application. 


SUMER CHAND. 
= A money decree was passed by the Small Cause Court Allahabad, on 


E. S. A. 1o01 of the 17th November 1893. After several applications, the last one was 
1906, : ‘ 

made on 2nd November 1905, with a prayer for the arrest and imprison- 
ment of the judgment-debtors. On 13th December 1905, the decree-holder 
asked that his decree might be transferred to the Court of the Munsif of 
Allahabad, and it was so transferred. On the zoth December 1905, the 
decree-holder applied to the Munsif with a prayer to attach certain pro- 
perty. Held (KNOX, J.), that this was not a continuation of the application * 
of the 2nd of November 1905, and was therefore barred by time, having 
regard to section 230, Civil Procedure Code. Rahim Ali Khan v. Phul 
Chand, I. L. R., 18 All, 481, explained and applied. 


Satya Chandra Mukerji, for the appellants. 


Madan Mohan Malaviya, for the respondent. 
Appeal allowed. 


—— a ee 


Hindu Law—Father’s debts—Sons- liability— Defence, immorality of 


February 5, 1908, 
—- Jather—Burden of proof. 


BABU SIGH 
v. Held (BANERJI and RICHARDS, JJ.), that ina case in which a Hindu 
BEHARI LAL, son sets up the immorality of the father to escape the liabılity, it is for 
the son to prove that the debt in question was contracted for immoral 
purposes. It is not for the creditor to prove that the debt was contracted 
to discharge an antecedent debt or for famıly purposes. Mahraf Singh v. 
Balwant Singh, I. L. R., 28 AlL, 508, not followed. 


—_— 


F. A. 283 of 1905. 


W. Wallach, for the appellant. 
Tej Bahadur Sapru (with him Sundarlal), for the respondent. 


Appeal dismissed. 


ee 


Civil Procedure Code, section 574—Judgment of Appellate Court. 


MOET Age In an appeal, the lower appellate court wrote the following judgment: 
BASANT LAL “ There is no doubt that the learned Subordinate Judge has come to a 
4 right decision in this case ;indeed, no other decision was possible. The 


pee ea appeal is altogether without force and is dismissed with costs.” Mel 
, S. A 12 of (STANLEY, C. J. and BURKITT, J.), that the judgment of the Distnct Judge 
1907. did not fulfil the requirements of section 574 of the Code jof Civil Proce- 





dure. 
Haribans Sahai (with him Sundar Lal), for the appellant. 


The respondent was not represented. 
Appeal decreed, 
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Order of remand—Costs to abide the event—Discretion of District Judge 
in awarding costs and tnferest. 


Plaintiffs’ father purchased at auction certain property of the defendants. 
The sale was confirmed and plaintiffs’ father got possession. The defend- 
ants, however, contested the sale. Their claim was allowed by the first 
Court and they got back possession, but it was disallowed ultimately by 
the High Court. The plaintiffs took possession again. They sued the 
defendants for recovery of rent for the period they were out of possession 
with interest. The claim was originally disallowed, but the High Court 
remanded the suit under section 562 Civil Procedure Code. As to costs, 
the High Court ordered that the costs here and hitheito should follow the 
_ event. The court of first instance fixed certain amount of rent and allowed 
interest thereon. The District Judge disallowed interest, on the ground 
that the defendants were at the time in possession under a decree of 
court. As to the costs, he ordered each party to bear his own cost. 


fleld (STANLEY, C. J. and BuRKITT, J.), that although with a discretion 
properly exercised the High Couit is slow to interfere, yet in this case the 
reasons, assigned by the Distiict Judge for disallowing the interest, were 
not satisfactory. eld futher that the District Judge ought to have 
attended to the direction of the High Court about costs. 


Motilal Nehru and Mohan Lal Nehru, for the appellants. 


Tej Bahadur Sapru, for the respondents. 
Appeal allowed. 





Revocation of Letters of Adininisivation-—No notice to the applicani— 
whether suficient cause.— 


One Bohra Ghasi Ram died leaving a widow Musammat Incha Kun- 
war and the widow ofa predeceased brother, Musammat Jethi Kunwar. 
He had made a will in favour of Jethi Kunwar, but she was not named 
as an executrix. An application for probate was made by Jethi Kunwar. 
It was subsequently amended into an application for Letters of Adminis- 
tration with the will annexed. No mention of Incha Kunwar was made in 
either of the applications, and the High Court had no knowledge that there 
was any person, who was or might be interested in opposing the application 
made by Jethi Kunwar. An order for issue of general citation in the Pioneer 
` was passed, which was duly issued and Letters of Administration were 
granted. Subsequently an application was made by Incha Kunwar to 
revoke the letters. Meld (KNOX and RICHARDS, JJ.), that the omission 
to mention specially that there was in the family a relative of the deceas- 
ed who was materially interested in the result of the proceedings fur- 
nishes a good cause for revoking Letters of Administration. 


William Wallach (with him G. P. Boys, Gulzart Lal, S. C. Banerji, 


Benode Behari and Gauri Prasad), for the petitioner. 
Kedar Nath (with him Sarat Chandra Chaudhri), for the opposite 


party. 


Letters revoked, 


February 8, 1908. 


rT 


NAIN SINGH 
AND ANOTHER 


U 
DEBI SINGH 
AND OTHERS, 
S. A. 178 of 1906. 


february 10, 1908 
INCHA KUNWAR 


v. 
JETHI KUNWAR.. 


Testamentary 
Application 
4 of 1906. 
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February 18, 1908. Transfer of Property Act (IV of 1882), section ‘90o—Sale in execution 
ee of mortgage Decree—Application for recovery of balance—Limitation— 
v. Limitation Act (XV of 1877), Art, 178, Sch. II.» 
GAJADHAR. j i x ; 
SRD Held (AIKMAN and KARAMAT HUSAIN, JJ.), that an application under. 
E. F. A. 49 ot 1907. section 90, Transfer of Property Act, is governed by Art., 178, Sch., II, 
Limitation Act, as to lmitation, but that the nght to apply arises when the l 
sale is confirmed. 
Govind Prasad, for the appellant. 
J- N. Mukerji, for the respondent. 


UDIT NARAIN 


Appeal allowed. 


eeen r a eae 


February 18,1908. Suit on promissory note— Secondary evidence not admissible—Evidence 
Act I of 1872, ss. 05,91. 

V. Suit on the basis of a promissory note. Plaintiff alleged doss of the 
BULAQI RAM. note of band. The Munsif found the loss not proved and dismissed the 
suit. On appeal, the Additional Distnct Judge remanded the case holding 
that the plaintiff could give evidence aliunde in proof of the loan. He did 
not find anything as to the loss of the note. Held(AIKMAN and KARAMAT 
HUSAIN, JJ.), that the cause of action being based on the promissory note, 
the plaintiff, unless he succeeded in proving the loss of the document, could 
not prove the contents, apart from the note in which the eontact was 
recorded. I. L. R., 28 All, 298, distinguished. 

S. C. Chaudhri (for S. C. Banerji), for the appellant. 


Tej Bahadur Sapru, for the respondent. 


SIRAJ HUSAIN 


F. A. F. O. 32 of 
1907. 


Appeal allowed. 


JUSTICE KARAMAT HUSSAIN 
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AND GROWTH OF CRIMINAL RESPON. 
| SIBILITY, 


(continued from page ð, A 








“dv such a community. the deve elopment of juristië col 
= n would ‘not necessarily follow the same coursé as in 
the: west, The two would grow like two seeds from the 
sambipgd. sown on different soils. They would necessarily 
preserve that underlying unity due to their com mon ancestry, 
but they’ would, at the same time, present characterestic differ- 
ences due to different environments which become as inevit- 
able as’ ‘they are unmistakeable. Such at any rate has been 





the history of criminal law in this country. Divesting it of 


eal mythical and allegorical gloss, we find the primitive Aryan. 
“race on the. threshold of India, as peaceful peasants confron fed 





a by the | great unknown region in front and ill- -arrayed to com. no oo 
bat the awful fore ces of nature. At this stage we are ushered ree 
a ich had ceased to be nomadic and "tentative, 







miia 


to a societ $ 


and on whic the elements of cohesion and discipline had ‘Be 








: impressed. It was a society formed and yet for- 

) and which possessed as its heritage its own lars and 

a res, its own institutions and which, above all, had long 
since a sted a tolerable form of Government and ethics. But 
since the people, at which we open the earliest pages of the 


history of India, were homogenous, of one line, and home, the 
law of crimes does not present any marked divergence from 
that which the same people had carried further west. But. 
the impact of the people with an inferior race, the aborigines 
he country, soon produced a change which became welded 
th the national history, and the admixture of which with the 










Xil 























religion of the dominant race soon conferred upon it a vene- | 
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quent | cataclyisms- ha 
ame heterogeneou 
veen the gentile an 
Plebian, the privileg- 


ration and a ‘which. no. su 
materially. abased. As the peopl 
w of crimes began to discrim 
the e Jew, betw een the ‘Patrician and the 
ed classes and the people. These distinctions must have | 
been well marked by usage at. the time ey Manu pros 
mulgated his code. For we find his conception of crime 
depends not upon its gravity, but upon the status of the 
offender. Of this Code, Sir William Jones has justly. observed, | 
“It is a system of despotism and priestcraft, both indee . 
limited by law, but artfully conspiring to give mutual sup- 
port, though with mutual checks; it is filled with’ strange 
conceits in metaphysics, and natural philosophy, with” idle- 
“superstitions, and with a scheme of theology most obscurely 
figurative, and consequently liable to dangerous misconcep- : 
tion, it abounds with minute and childish formalities, with 
ceremonies generally absurd and often ridiculous; the punish- ne 
ments are partial and fanciful; for some crimes, dreadfully i 
cruel , for others reprehensively slight ; and the very morals, 
though rigid enough on the whole, are in one or two instances 
(as in the case of light oaths and of pious perjury) unaccount- 
„ably relaxed: nevertheless, a spirit of sublime devotion, of. 
benevolence to mankind, and of amiable tenderness to all 
sentient creatures, pervades the whole work” (3 The 
Code of Manu contains, not only the ordinances relating 
to law, but a complete digest of the then prevailing | religion, age 
philosophy, customs and usages observed by the people whe- ae 
o ther Aryan or Non-Aryan. Being the work of a Brahmin, o 
it naturally places that class above all law, and. at appears to 

be the only blemish observable i in the Code, other wise,on the = 
whole, just and well-balanced. But that is a foible from which } 
none of the canonical laws are free and indeed if the gaze be eee 
confined to the present day where there is a conflict of races, 
the dominant race will be found to have directly or indirect- a 
ly ensconced themselves behind the wall of privilege from : 
which the proletariat are ruthlessly excluded. It is the same 
















(1) The age of Manu has been calculated by Sir W. Jones to be 
about 880 B., C. (see Preface XIL to his E dition of the Ins: 


titutes of Manu. 


(2) Manu (Sir W. Jones Edition) Preface NIX. 















“not difficult to discern. 

sm all in all the ordinances of Manu mark an 
ch n the history of this country. The author first defines 
: tution « of the courts, 

‘A king, desirous of inspecting judicial proceedings, 
istenter his court of justice, composed and sedate in his 
demeandur, together with Brahmins and counsellors, who know 
x n. to give him advice. 


LS ari m, without ostentation in his dress and ornaments, let him 
ees examine the affairs of litigant parties. 


ee “Each day let him decide causes, one after another, 
under the 18 principal titles of law, by arguments and rules 
drawn from local usages, and from written codes. 

4. Of these titles, the rst is debt, on loans for consump- 
tion; the 2nd, deposits and loans for use; the 3rd, sale with- 
* out ownership; the 4th, concerns among partners and the sth, 
subtraction of what has been given. 

5. The 6th, non-payment of wages or hire; the 7th, non- 
performance of agreements; the 8th, rescission of sale and 
purchases; the gth, disputes between master and servant, 






Be: The 10th, contests on boundaries; the 11th and 12th, 


a - assalt and slander ; ; the 13th, theft; the 14th, robbery and. 


violences, the 15th, adultery. 

5 E T he 16th, altercation between husband and wife, and 
Hees several duties ; the 17th, the law of inheritance ; the 18th, 
- gaming with dice, and with living creatures ; tee eighteen 
= = ; titles of law are settled as the ground-work of all judicial pro- 
«cedure in the world. 








8 Among men, who contend for the most part on titles 
z ajust mentioned, and on a few miscellaneous heads not com- 
“prised under them, let the king decide causes justly, observing 
f j eval law ke? 









43) Institutes ch, VIII on Judicature, and on Law, private and criminal. 





ere ee: ‘behind hich: she Ba grain of 7 


-There either s sitting or standing, holding forth his right 




























It | is “thi g: 


Arat and 


saint the persc 
a m Penal Code, 







are er 







court t of a judge. and: thee pn sors (2) wh : 
see for themselves before they hear, $ ad carefully 
what they “hear. The administration. of justice ma it 
trusted to the. three unregenerate classes but never to a k 
(2). He exhorts the judges to see “ of man by external sig 
the rights of men by their voice, colour, countenance, hir 


eyes and action; from the limbs, the look, the. motion of 











body, the gesticulation, the speech, the changes of the eye an 
the face are discovered the internal workings of the mind.” Be. 
“He who says ‘this is mine,’ must be only examined ; and if, . a : . 
before he inspect it, he declare its form, number and other” we 
circumstances, the owner must have his property." (3) a 
“Asa hunter traces the lair of a wounded beast by the oo 
drops of blood; thus let a king investigate the true point:of Fee 
justice by deliberate arguments : let him fully consider the pe 
nature of brutes, the state of the case, and his own person; _ 





and next the witnesses, the place, the mode and the time 
firmly adhering to all the rules of practice. "(6 >} ae 
H. S. Goti 
[To be continued]; : i 


(2) Section ro. 


(5) 1b, sections: 25, 26. © ) Zb, section 3 
















INDIAN. 


Law—Gift—. Mushaa gifts of undivided shares in companies \BRAHIM Gooi 
, ARIFF 7. SAIBOO 
in i hole pr ‘operty tH Rangoon— bt Aether lr TEF of Mushan i i R. +35 


S.C 4 
572. Pe ree 





T ais of the £ Sani sect er at anaes By those 
C of gifts, he conveyed to certain of his minor children 
| wives a certain number of undivided 2,000th shares in 
certs in valuable properties. These deeds were impugned on 
: othe ground that the law of Mushaa forbade such gifts. The 
E7 papety consisted of eighteen parcels of freehold land and 
< shares i in six companies. It was held that the doctrine of 
 Mushaa was not applicable to shares in companies nor to 
< shares in freehold property in a large commercial town. 





The doctrine of Mushaa applies only to small plots of land 
and houses - it does not seem to have been contemplated by 
oe the Arabian Jurists that the doctrine should apply to specific | 
. : -shares in large estates or zemindaris. Ameecroontssa Khatoon 
-o v, Abedoonissa Khatoon, L. R, 2 L A. 87, 103. The doctrine 
of Mashaa, therefore, reflected the condition of society that 
evailed at the time when the wealth of the people was 
rec chiefly from common trade, immense flocks of sheep 
















€ , large groves, and plantations. -The ground of the 
3 tion owed its origin to “a rather nervous dread ” that 
s divisible things were divided off, there would be 
sand complications in the enjoyment of such subjects. 
: Ali, Mahomedan Law, 2nd Ed. vol. I, 38. To apply 
rule to. existing conditions and circumstances of life would 





b an anachronism of the most desperate kind, and so it was 
he d that “The doctrine relating to the invalidity of gifts of 
fushaa is wholly unadapted to a progressive state of society 
and ought to be confined within the strictest rules.” Wusam- 
l Mumtas Ahmad ~. Zubaida Jan, 1.1. R, tt All, 460, 
474, 4. A Taking this as the criterion of their ana the 





ASHUTOSH 
SEK DAR 
U. 
BEHARI LAL 
KIRTANIA. 
L L. R, 35 Cal, 
61. 





which i in itsi origin in applied t 
perty, tos shares i in companies anc 









K eid; or ina aie ee 
commercial town.” This is the | process. of elimination at wo k n 
in the development of the law. “It is a. mistake,” : 





S 
S 





great liviag authority, “ tr j look upon the jurisprudence o ofa 
people of one age as ane expression. of principles for the peog 
of another” The Centralization and the law, p. 4. Iti is no 
the less true, however, that “the law is handicapped i in all it 
branches with historical survivals.”  /dzd/, p. 3, and tne casé 
the more so in the East which is tenacious of its customs. and 
early habits of thinking. | 


Sale of mortgaged property in execution of simple money decree— Transfer ) 
of Property Act, section 99-—Setting aside sale-—Confirmation of sale 
Civil Procedure Code, section 244. | 

The construction of section 99 of the Transfer of Property 

Act has bean the subject of much divergence of judicial 

opinion, but the true scope and meaning of the section has 

hardly ever received such critical examination as in the case 
marginally noted. The opinion of MOOKERJEE, J. is a monu- 

ment of industry and research and so far as it goes leaves little 3 

to add to it. It is settled law that where a court has no ; 

jurisdiction over a particular o its decision is a nullity— 

Malkarjan v. Narhari, L L. R., 25 Bom, 337. The question, 

in the case of a sale held in contravention of the provisions ofo | 

section 99, is whether the Court acts without jurisdiction « or 





whether the sale is one which is opposed to public policy ae 















and whether in either events the sale will be a nullity. - The ae 
answer to the question is that the Court is competent to. re alise 
the debt by the exercise of the powers conferred upon it by la 
namely, by means of the sale of the judgment-debtor’s s propert 
Section 99 only indicates the procedure as to the exercise of th 
power, and if the court contravene its provisions, it cannot | - 
said to be acting without jurisdiction. Moreover, the person 
affected is the mortgagor for whose protection the provision 
has been enacted. ths is sufficiently clear from: the cast 
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“And so when the sale is confirmed, the title 
on becomes indefeasible, and the mortgagor 
à t set aside. An opportunity is offered to him 
Í it Jade before the sale is co anunes: After confirm- 


an application under section 244, Code of Civil Procedure ? 
| e Full Bench have answered this question in favour of an 
j a under section 244. The earlier cases in the 
llahabad High Court were cases in which the sale had been 
ught to be avoided by means of a suit, but in the recent 
Rees case of Kishen Lal x. Umrao, § À, L. J.R, 121; an applica- 
oo tion had been made under section 244, and the learned 
Judges held that, that made no difference in principle. The 
question, however, has not as yet been authoritatively decided 
o here, but we have no hesitation in thinking that the view of 
the Calcutta High Court is correct. 


aasi 





i Cess Act ( Bengal Act IX of 1880), sections 4, 5,6, Cess profits of mela— 
Annual value Kent. 
The decision of the Full Bench of the Calcutta High Court, 
in this case is not without interest to other provinces than 
“Bengal although the statute under consideration was a Bengal 
Act. It lays.down the right of the Crown in assessing cesses 
‘on zamindars having regard to the profits made by certain 
licences i in the land let out to tenants. A fair was held every 
À sar on the land in question by certain persons who were not 
oa e tenants of the zamindar but who were permitted to hold 
: ee the fair at a time when the land was not actually under 
Si cultivation. The Collector assessed the cesses levying them 
£ n the profits made by holding the fair. The zamindars sued 
i -licencees for these cesses but their suit was dismissed. 
ney rier Ae ae this suit Mi declaration inat the 














Their Tani a held hae in rder to 
nine “he asl value of the land, the rent payable for 
| from persons in occupation of the land had to be 








OMMENTS. 93 


section 99 is neither without jurisdiction nor opposed . 





SECRETARY OF 


STATE FOR INDIA, 


Gi, 
KARUNA KANTA 
l. 13, R., 3% Cal, 82 $ oe 






















F determined. he question 











MOOKER RJE E, T absar ed: 
lessees and not licensees. The distinction peee the tu | 
thus pointed out by his Lordship. The cardinal. disti 
is that in a lease, there is a transfer of interest in land, K 
as in the case of a license, there is no transfer of inter 
although the licensee acquires a right to occupy the land. a 


intatta hammu a: 


NOTES AND CUTTIN GS. 


We are extremely sorry to have to record the sudden death- 
of Mr. Kedar Nath, B.A, B.L, Vakil High Court, which 
melancholy event took place on the morning of the 25th of 
February, under circumstances of a very painful natu 














The deceased was seen arguing an important case on th 
afternoon of the 24th of February, when he was in the best o eee 
health. He left Allahabad the same evening with his family ee 
for Agra, of which city he was a resident, and where he Wi 

going to conduct a case. When next morning the t 
reached Etawah, he got out of the compartment. but be 
he could get back into his carriage, the train steame 
and in his attempt to get into the: carriage, Mr. Kedar 
received serious injury which ended fatally. The . : 
his death reached the High Court the same day, and a 
general gloom. The deceased was a lawyer of- consideral 
skill and ability and was practising at Agra before he cam 
Allahabad some 14 months ago. He was one of the 1 
leading lawyers in Agra and during the short time th 
was at Allahabad, he built up a good practice which 
have grown and extended had he been spared. In priv at 
he was very popular both at Agra and here. His untin 
and tragic death robs the profession of an able member \ 






















kg pean tlt he feild: ee as w ell hae ael up 
2 -Even Cleveland’s patience had an end. One 
f iend entered he remarked: 


here are my books. Help yourself to them. You can 
row n case.’ 


fe awyer stared at him in atnazement. 


aoe “See tere, Grover Cleveland,” he said, indignantly, “1 want 
C you: to. understand. that you and your old books can go to 
thunder. : You know very well that I don't read law. L 


ae “practice entirdly by ear.” Zhe Green Bag. 









ke PROCLAMATION OF THE CRIER.— 
e court is. set. The learned clerk looks wise. 


r e sheriff nods, ne now the crier cries: 


ATH 








Then, brothers se 


Th he c co x A 
Do all i in ped | a 
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[Important cases will be reported hereafter. ] 








Land | Acqui sition Act (Na. 1 of 1894), sections 23 and 24—Fatr market Feb On 
value—section 25 (1), price claimed. s HAI 

es TA plot of land was acquired for Railway purposes, and Rs. 1,076- 6-4 ME S 
was awarded as compensation. The Collector's award was based ona 
: - : < sale of adjo! ining land in 1895. Bat in recent years, houses of respectable _ 
gentlemen. had been built in the vicinity, and it was found that there 
was a demand for building sites in that locality, and building sites had 


been sold at the average rate of one rupee per square yard. 





Held (BANERJI and RICHARDS, JJ.), that under the circumstances, ee 
one rupee per square yard was fair market value for the disputed plot, 
= As the appellant consented to accept Rs. 4,500, a decree was passed 
for the difference between the sum already awarded and Rs, 4,560 
“together with 15 per cent extra, 6 per cent interest and costs. 
Sundar Lal, Abdul Raoof, Mohammad [shag Khan and Girdhari Lal 


Agarwala, for the appellant. 


CA E. Ryves, for the respondent. 
Appeal decreed, 





Marant nitri maranana 


Contract Act, section 2 5 — Agreement to pay a barred debt—Express February 1 18, r908. 


coniract-—Consideration valid, 
“GovinpI Das 
AND OTHERS | 





Defendant executed a searkžat in favour of plaintiffs’ firm, in respect of a —. 

oe oe : barred debt due by him to the firm, promising to pay the same without in- : a ee 
eee Held (AIKMAN: and KARAMAT HUSAIN, JJ.), that in order to maintain SARJU Das. 
. Le ai it wast necessary to show express promise to pay, and not only that g a i 

| the intention to pay was deducible from the language of the acknowledg- ~ 

oo coment. eld, further that to hold that whenever there was a clear acknow- 

| ledgment of a debt whether time barred or no, that was equivalent to a pro- 

-mise to pay upon which a suit might be maintained, the result would be to 

nullify the effect of section 19 of the Limitation Act. A¥e/d, further that 

' “under. section 25 (3) of the Indian Contract Act, a promise, made in 

writing, and ne by the person to be charged therewith to pay a barred 

‘debt was a. good consideration, but there must be a distinct promise and | 

ê re acknowledgment. Mani Ram Seth v. Seth Rup Chand, L L. R., 

1047 (1058) distinguished. 

ao Buretur Sróru (with him Z. M. Banerji), for the appellants. 

Durga Chiran Banerji, for the respondent. 





















Appeal dismissed. 






February 18, ee. 


an `. MAKHAN LAL 
n Th 
- MAHENDRA 
SINGH AND 
OTHERS, 


cen F., A. 82 of 1906. 


: F ET ae 1908. 





REOTI SINGH 
Th 
‘TODER SINGH 
AND OTHERS. 


eria 


F. A. 88 of 1906. 


ee February, 20, 1908. 





|MOHI-UD-DIN 
HAIDER 
} Ta 
MUHAMMAD 
HUSAIN, 


F. A. F. O. 129 of 
1906, 


| 23 All, 167, but that the order, adding Abdul Gh: ffar as a party, could. no 











est Penal | Jy A 
bt shall be ‘repaid: togethe 
with. interest at ; Rs. 6 a ann f stalments of Ks. 200 a: 
year, and thati in default ofal the ment of anyo instalment and the interest 
the amount of inter est shall be added to- the instalment, and interest: dt) a 
the rate of 12 per ¢ ‘cent shall be charged on the aggregate sum. Heldet 
(STANLEY, C. J, and BurKirt, J.), that the enhanced interest was penal, 
but that the plaintiffs were entitled to reasonable compensation, for the 
breach of the contract which their Lordships fixed at 9 per cent. Ee 


Contract Act, se 





The ound} jon in. is asses 






















M. L. Agarwala (with him Gokul Prasad), for the appellants, 


Respondents were not represented. ae 


Limitation Act ( No. XV of 1877)—Schedule 1 I, Art 10, pre-emption: 


Plaintiff-pre-emptors’ appeal. | 
The property sold was a share in 3 mahals of zemindari property. 2 
The suit was instituted after one year from the date of the registration ofo 
the sale-deed, but within one year from the date of mutation of names in 
the Revenue Court. Zela (STANLEY, C. J. and BURKITT, J.), that the suit 
was barred by time; the property in suit not being capable of physical. 
possession, time ran from the date of the registration of the sale-deed. 
L L. R, 20 All, p 315, E Bos L L. R, 24 Al, p 17 P. C., referred to 
and followed. | 
Govind Prasad, for the appellant. 
Girdhari Lal Agarwala (with him Sundar Lal anc Satish Chandra : 
Banerji), for the respondents. ee 
Appeal dismissed. 
Code of Civil Procedure ( Act XJ v of 1882 ), sections 562, 564-~Remand— a 
Specific performance of contract of sale-—Stranger added— Whether. eG 
necessary party. * E n 


Plaintiffs appeal. 
The plaintiff brought a suit to ci ompel the defendant to execute a deed : : 


of sale of certain property, the latter had bought at auction. The. defend n 
did not deny the purchase, bat said that he had done so -Åsne fare 
one Abdul Gh affar and others. The court of first instance decreed 


plaintiffs suit, and awarded a possession, Upon appeal, the. Subor 
ed the case, under section 562, Code of Civil Procedure 











nate Judge remand 
and or dered that Abdul Ghaffar should be added as defendant. 


Held (KNOX and AIKMAN, J J.), that the order of remand was justitie 
with reference to the ruling in //advé Bakhsh x. Baldeo Prasad, L L. - 


be supported as he was a stranger to the contract. 


Abdul Raoof, for the appellant. 
Seng Bahadur Lal tor Muhammad Ishag), for the respondent. 
Appeal allowed, Cause remandee 









Aer summons had been issued and served Ow 
was redes ae Held as ANL BY, 





an oaa, Lal Hand Surenin ‘al Nath Sri for ‘die ene. 


| . E Appeal dismissed. — : 






ae Power fa attor or ney-—Construction—Por wer to take a loan, whether ncludes Febriunry i 


a power to renew a deed. 


_ Plaintif? appeal. K 
Su R: AT SINC 7H. 


ve Under a power ofattorney, a mukhtar was competent to “take loans, | 
discharge debts, redeem property” &c &c. Acting under that, he executed. F. A 68 of 1906, = 
a mortgage bond in lieu of a previous bond, executed by the principal. | 


Held (BANERJI and RICHARDS, JJ.) that the bond was valid, as the 
“mukhlar was competent under the terms of the deed, to execute a fresh 


S i oe in lied ofan old bond. 
es Mohan Lat Nehru (r Sumlir Lal and Aoti Lal Nehru), for the 
appellant | 
Dep “B ihadur $ ahru (with him Mohammad Ishag and Braj Narain 
Gurtu fuk for the respondent. 
E Appeal decreed 














Cea Receiver- after decree—power to appoint. 
YY directed that his mistress was to get Rs. roo per month 
n ape of his estate, and if that amount was not paid, she could 
“tae possession of a village, “in order to realise her maintenance allow- 
oa nce “The: money not having been paid, the mistress brought a suit, and 
obtained a decree fromthe court of the Subordinate Judge. On appeal 
D | “STANLEY, C. J and BURKITT, J.), appointed the Collector a receiver of 

l the v lage i in Suit, and directed him to pay Rs. 100 a month to the respon- 
dent, under the terms of the will. 

Moti Lal Nehru (with him Gulzzri Lal and Vohanmad Ts shag ), for 
the appellant. 

Sundar Lal (with him Mohan Lal Nehru), for the respondent. 

Decree modified. 












Februar Vs 2, 1908. 


a THAKUR P PRASAD 
e VEA 
-A GAURIPAT RAI 


eean nana 


TE A. 129 of 1906, 


a x February, 26, T908. 
GOBINDI 

Ua 

GULAB DAS. 


F. A. 83 of 1906. 


February 26, 1908. 


ney 


SADA SHANKAR 
ZA 
HARI SHANKAR. 


FLA. 127 of 1906. 


& February, 27, 1908. 
-Joni PRASAD 
en. Das. 

3 A1 a t905 
and 192 of Eiu 


settlement, we shall be bound by the following conditions. ue 
relating: to pre-emption was that “if in future. any co-sharer z vill fo 





_ pre-emption, under a wajib-ul-arz of 1903. The wajtb-ularg beg: 









hamd. to, i eit the rate of: interest, “and the amount to “be borro ed 
These should not be left to the discretion of the guar dian. 7 7 


A creditor i is not bound to see to the application of the money ‘bor 
ed with the permission of the Judge. _ It is only necessar y for: h 
prove that he lent the money relying on the Judge’s permission, sa 


Mohan Lal Nehru (for M. M. Malaviya and Gulsari L al 
appellant. a 
Abdul Raoof (with him /swar Saran), for the. ere 

Appeal and objections a 





Executor— Will carried out— Whether suit by executor maintain bl Be 
Plaintiffs appeal. a 


After the terms of a will have been completely carried out and no- 
thing remains to be done by the executor under the will, he becomes 
functus officio, and cannot maintain a suit for accounts against an agent 
The proper person to sue is the heir-at-law. 


J. N. Chaudri (with him Harendro Krishna Mukerji, for the 
appellant. aoe 


Tej Bahadur Sapru, for the respondent. oe | 
Appeal dismissed. 





Religious Endowment Act, (XX of 1863), section 14——Power to appoint a : 
new trustee—Code of Civil Procedure (Act XIV of 1882), section: 539 
Held (BANERJI, and RICHARDS, JJ.), that section 14 of the Religious ; 
Endowment Act only empowers a court to direct the specific performance 
of any act by the trustee, manager or superintendent or to award damages | 
or costs against such trustee, manager or superintendent and. to direct ae 
their removal. It confers no power on the court to appoint a new trustee, eh 
manager or superintendent, for which the pr oceedings provided | for by. 
section 539 of the Code of Civil Procedure must be resorted to. | a : 
Tej Bahadur Sapru, for the appellant. E 5 
The respondent was not represented. | 









A peat d di smis 





Pre-empti on—Wajib- ul-arz— Contract or custom, 


Plaintiff's appeal. 
Plaintiff a co-sharer sued defendant-vendor who was a strange 


reciting “ therefore we proprietors do declare (¢hrar karte hin) tha 
the period | of settlement and in future until the completion of the 
i The € 







reason, desire to sell or mortgage his share he shall sell L first to ow 


on of decree—Power of court to go into matter deft doubtful. 


. ‘Ox and AIKMAN, JJ. When a question, as to what property 
Je sold; is left doubtful in a decree, the court executing the decree 


estitted to; go into. that question. 
lon, for the appellant. 


i shag K han, for the A 
S Appeal dismissed. 
Eo Res judicata— Misjoinder-—Sections 13 and 28, Civil Procedure Code— 
I a8 Explanation I. 
ir -One Khuda. Bux cad his wife died on a pilgrimage to Mecca. The 
- daughter of Khuda Bux brought a suit in the Court of the Subordinate 
Judge, to recover the dower debt due to her deceased mother. The suit 
was: brought against the sister’s son and sister’s daughter of the deceased 
“Khuda Bux, they being in possession of the assets. Previous to the 


present suit, a suit for his share of the assets was brought by one of the 


defendants to the present suit, in the Court 
-present plaintiff. was a party. The present suit was dismissed by the 


os lower appellate. court on the ground of res judicata, it being of opinion 
= that the plea of dower might and ought to hav 
it Held (AIKMAN and KaraMAT HUSAIN, 














: dsad (with him Benode Behari), for the appellant. 
Prasad Ghose ifor Ghulam Mujtaba), for the respondents. 


Appeal decreed, 


A Geit Pr ocedure C ode, 5 section 588-—Appeal— Order retur Ring A MEMOTAN- 
a dum of appeal. 
‘Decree-holder s appeal. 
i ecr -ee-holder had obtained a decree for sale upon a mortgage. The 
on of bis suit was Rs. 2100. He had to pay certain prior mortgagees, 
e aggregate amount, which he had to realise, exceeded Rs. 5000, 
court: of first instance rejected his application for execution on certain 
ae poe to the District Judge, who held that an appeal 


of the Munsif. To that the” 


e been raised in the former ` | 
JJ.), that the former sut oe 
: framed, and that the present suit wa s not barred by the rule | va ee 


February, 27 


ABDUL a 





H ASHMAT ‘Bip 


GF: 


“YaD-UL-LAH AND 
OTHERS, oo 


S, A. 21 of 1907. 


RAMSARAN D. 





A March, 5, 1907. 


ANANDI 
_ CHAMPA DEI, 


Voherermere entirety, 





F, A. No. 144 of 
© 1906 


+ 





on March 6, s 1908. 


BALDEO § SINGH 
FAA 


MOHAN SINGH 





S. A. 1232 of 
1906. 





; March Q, 1908. 






oo CHUNNI LAL 
; SUNDAR KUAR. 


S. A. 28 of 1907. 





-has no power to mortgage any portion of her 


E “mortgage by her. is not binding, and even her own 
sale under that mortgage. 














, | KARAMAT LIN, JJ. ae that no appeal lay against 
order returning a a | memoranduny of apio. be presented to the: pro 
č ourt. Their Lordships enter tained the « case in: rey ision, and ordered notic 
to go to the respondents. Bes l 















Mohan Lal Nehru, for the appellant, 


Govind Prasad, for the respondents, 


Appeal . dism x og 


Decree on ag vard—R everstoners not bound: —Plaintis ‘peal, 


Held (STANLEY C. Ja, and BURKITT, J.) 


.), that a decree against a Ẹ 
widow on 


an award passed with the consent of the parties is aot b 
on the reversioners 


Taj Bahadur Sapru (with him Sundar Lal), for the appellant, 
J. N. Chaudvi (with him M. M. Malaviya) ), for the respondent, be . 
: Appeal allowed. S | . 7 


Civil and Revenue Court— Jurisdi tion— Suit Jor posse 
Defendant's appeal. 


SSO Of Sir 


The plaintifs ancestor had mor tgaged his half 
to the ancestor of the defendant, who was 


About half a century afterw ards, the plaintiff brought a suit for redemption. = 

The suit was compromised, and the plaintiff was given proprietary rights 

in one-third, without payment of mortgage money. He then brought this — ERD 
suit for possession of one-third share j In the Szr Land. elg (KNOX J.), ee 


that the civil court had no jurisdiction to entertain a suit for possession of ae 
the Szr land. OE 


share in the zemindari . 
a sharer of the other half: 








Mohan Lal Nehru, for the appellant. 


Satya Chandra Mukerji (for Satish 


Chandra Banerji), for the respon- 
dent. 


Sanari eur cm iy 


Hindu Taru -— Several widows— Power of one to morigige her ow 


undivided share, 
Plaintiff's appeal. 





Held (AIKMAN and KARAMAT Husain, Jf.) 


„h that the position of- one 
of the several widows in 


a Hindu family is not that of a manager, and. $ 
husband’s property. 
share is not liab 


` Batdeo Ram Dave (for Sunder L at, for: the appellant. 
Motilal Nehru and Mohanlal Nehru, for the respondent. 


A ppecl disinisse 











pad baw Journal. Bae 


E MI T AKSHARA THEORY OF SAPINDASHIP 

: ? & IN HINDU LAW.” | 

5, '” say their Lordships of the 
cial d mittee Of the Puy Council “so close a connection 
be = their religion and their succession to property that 
: a the preferable rig ht to per form the shradha iscommonly viewed . 





as governing also the preferable right to succession of property; 
and as a general rule, they would be expected to be found in 
ne union ” (Suarendranath v. Husammat Heeramonee, 12 M.1. A., 
poke 96). Lai guage implying similar import is also to be found in 
ae other judgments of the Privy Council. In the case of Katama 
ae Natchiyar v. Raja of Stvaganga, the Judicial Committee of the - 
Privy Council enunciated the guiding principle of the Hindu 
esc ; Law of -o They may be summarised as follows. 

















When the | 
‘rule cannot apply, the former must be resorted to (ọ M. 

610). , Statements confirmatory of the above view of 
: Lordships, pass current in the writings of jurists, other- 
eremar ‘kable for accuracy of thought and lucidity of exposi- 


id aen ad hae oF a 





edt sounds like a jest to say that according to the principles 
idu Faw; Po is arie as the means of paying a 











sapien (Village Communities i 
H. S. Maine). All this verbiage is the | 
exclusive attention of the Anglo- dian J pare inal ies 
to the study of the Bengal School of Hindu Law. Hos 
it is a correct exposition of the law obtaining i in other schools 
and how far such a theory is based upon a correct appre eciatioi 
of the ancient Smrithi writers will be attempted to be Soon 









in the following pages. 
The whole discussion hinges upon the exact import of the ci 
word ‘Sapinda, because, as Mr. Sarvadhikari remarks, “In nar 
the history of this word is wrapped up the whole history of mere 
the Law of Inheritance” (Principles of the Hindu Lawef Inherit. 
ance). What then is the exact meaning of the word, = 
‘Sapinda’? In his translation of the Mitaks hara: Colebrooke 
invariably renders the word into “ connected by funeral obla-,. 
tion” and this: fatal mistake, more than any other, was the ~ 
cause of the generalisation that the spiritual benefit to- the 
deceased ancestor was the key-note of the Hindu Law. of 
Inheritance. A later decision of the Madras High Court, 
Surya Bhukta x. Lakshminarayana, (53 Mad., 291) seems qo 
suggest that the learned Judges of that High Court did’ hór 
correctly grasp the exact scope and intent of the word Sapin- 
da. Gautama says (Sapinda) relationship ceases with the 
fifth or the seventh person ard his opinion is followed by > 
Vasista who says, “It has been declared in the Veda. that- 
Sapinda relationship extends to the seventh person Cine theo, 
ascending or descending line)” It has been declared in the ce 
Vedas that for married females it extends to the third perso: a 
(Vasista IV, (7, 18.); and Vishnu, who according to Mr. 
Sarvadhikari fixed the order of- succession, € extends the 
Sapinda eo to the seventh man (in descent or astent ie 
—(Vishnu, XXH. 5). “Now according to the original cand... : 
most ancient rule i Shradha Pinda, meaning funeral oblation: e 
could be offered only to three ancestors” (Ghose's Hindu Law 
p 15). The following texts seem to confirm the truth of 
above statement :—“ There are three maternal anceste 
beginning with the mother's father. Daughter's sons shou! { 
perform their shradha like that of their father” (Pulastya cit 
in the Parasara Madhava and Sarasvatti Vilasa). f 



















“ Food to the fathers to whom food given in shradha goes, 












The en: Gautama, Vasista, and Vishnu, speak of 
7 ship extending to the sixth in ascent and when Parasara 
ysi t extends to the fifth person, it is plain even to ordinary 
understanding: that ‘Sapinda’ can never be interpreted as 
connected through funeral oblations. “ Again in all cases 
F of civil death the right to inherit is quite independent of any 











: obligation to offer funeral oblations.” Shradnas could hardly 
have been performed till after the natural death of the person 


: SS concerned and outcastes in the Smrithi period did not receive 
: oe /Shradhi as even after their natural death.” (Dr. Julius Jolly’s 


7 Tagore” Taw Lectures, p. 175). But their property went to 
| their natural heirs. 
TA careful e xamination of the Smrithis leaves no manner of 
: doubt that con sanguinity is the basis of kinship in Hindu Law 


-and the right to inheritance is founded upon kinship to the 
: l ancestor. The Hindu idea of sonship is that he is a 




















U of the father’s self and is formed of the same 
if ris s father. The following texts deserve citation 
his” connection : one “From the several limbs of (my body) 
art thou born; ‘thou art (self) called son; mayest thou live 
a hundred autum ns" (Bama Veda, Mantra Brahmana, 
Pe I. K. 5, 17.) 
oe “ ‘The body is made up of six materials; three derived from 
the fi ather; three from the mother; bone, sinew and marrow 
| the father and skin, flesh and blood from the mother.” 
| (Garboupanishad>. 
T ven as one's self” (Manu IX, 
the father is the son.” 


(Vrihat Parasara., 


-end-fathers to whom food given in shradha —— 


























ie one e body a d l ehe contin uity of the sat e bod y runs up to 
fourth in descent’. Even the most ceptical « cannot argue 
it could have; any other meaning ¢ after the. ‘perusal of the follow 
ing text of Senala cited i inthe Ratn akaré ai—“ Of the undi ride 
and divided members of a family, partition of the heritage x 
‘tends to the fourth i in descent, this i is the law. To that- d i 1 
the members of the family are of the same ody. Af er th 
there i is. difference of body and the equal partition of 
and heritage is desired."* A verse of Satatapa cited i in 
‘Mitakshara i is conclusive on this point. oo 




















To grasp the exact force of the word (Zinda ; one. ‘mus 
read the text in the original. The Sanskrit verse is a 
follows :— ae 


“ Yadya ke jata bah wah prithak kshetrah prithag dhanah” 
Vek pindah prithak shaochah pindastwarte trisho. 


Translation. 


“If there are persons descended from the same - person, b 
the separate fields and separate wealth, though they- are of 
the same body, but differently purified, among them the 
Sapinda relationship ceases with the fourth person.” 


Satatapa. 












In the above verse the word used for body is Pinda 4 
the face of this text, it seems inconsistent with all canon , 
construction how the word ida and for the matter of $ 
the word Sapinda can be taken to have even the fain 
reference to any funeral oblation and how any commentat 
text-writer can be justified in contending that the word: mea 

‘connected by: funeral oblation’ The unwarranted. interpr sta 
‘tion of the term given to it by Jimuta Vahana is inconsi 
with philological as well as with the legal acceptation of. t 
word. The adherents of the spiritual theory cite the famo 
text of Mant, “ For three is the funeral cake ordained, a | 
fourth i is the giver. But the fifth has no concern, To ‘the 


*(N OTE. —In the original Sanskrit, the word used by Senala for bods 
is Pinda} 










o _ Hien. 





,aéideiations. Ahad are gratuitously supposed 
1 the early Hindu law-givers. Such assertions © 
lose a complete ignorance of the constitution 
FAT ent Families, Patria Potestas of the type that 
r y iled among the early Romans must have been an. 




















suniy salo feature. of those communities where the aged 
z Patriarch ‘had. under his roof and under his control, his son. 






E and grand-son and possibly his great grand-son. So the 
: me great grand-son i in his early years would have a dim recollec- 
ee ton. of his great grand-father; and thus those within the range 
ae of the latter's experience at some period or other of his life, were 
ee considered to be the members of his family and they hada 
claim on his property. It is indeed impossible for a family to 





have been composed of remoter ascendants or descendants. 

I his single fact of family experience is missed by these zealous 

oe advocates and an ingenious theory of spiritual oblations is put 

= < forward as ‘the determining factor in every disputed question 

o 2 OF. succession, — Itis true that the performance of the cere- 
i s for the dead, is enjoined as a pious duty by almost all 
eligions of the ancient world. The funeral ceremonies of 











t, of Rome, and of Greece are well-known to all 


Helene b history. Ev ey Chinese Boy who strugg sles f 











for i his ancestors. 
: “in the Grihya Sutras of Aevalayana and Kathaka, the 
‘ades of the three immediate ancestors receive a separate 
T oblation of rice each and the persons who offer these balls of 
i rice did not inherit any property from their respective mothers, 
gra and-mothers and great grand-mothers ; because women in 











| 108 mo : ae 




















he Sutra period wW were considered incapable of ‘holding ar 
property. The. mater nal ancestors a are another | g group of per- 
sons entitled to receive oblations according to the text cof : 
Pulastya previously cited; but their daughter's sons, grand-son ee 
and great grand- sons could inherit nothing from them. As Dr. 
Julius Jolly says, “among several brothers, the eldest only. 
offers the shradhas, but all brothers have an equal right of ; 
succession, (Tagore Law Lectures, 169). Among several 
daughters of a man who dies without male issue, “itis the... 
married daughter who is to perform the shradha ; but Hg 
the unmarried daughter who is preferably entitled to ‘the ae 
succession. Balamabhatta’s commentary on Mitakshara gives fy 
two lists of relatives, the one (containing those) entitled tol: 
inherit the property and the other those whose duty 1s to per- 
form the shradha of their deceased kinsmen. And these two : 
lists differ as much as possible. Balamabhatta draws from 
this the remarkable conclusion that the right to inheritance 
and the duty to perform the shradha do not go together and: 
consanguinity is the only test of heirship. One is therefore — 
simply amused with Prof. Goldstucker’s amazing statement— 
vis. “There is only one principle, the principle of spiritual 
benefits and the second (the principle of survivorship) does — 
not exist at all (Goldstucker’s Literary Remains, Vol. IT, 65- 
168). In Bhyah Ram Singh v. Bhyah Ugur Singh, the question 
arose whether the great-great-great grand-sons of the common 
ancestor were too remote in degree to be heritable as gentiles. 
Their Lordships observe as follows, “ The question of pre- 
ference is distinct from that of entire exclusion. When aques- 
tion of preference arises, as preference is founded on superior oy 
efficacy of oblations that principle must be applied to. the C 
solution of the difficulty. It obtains properly when a sudci 
sion opens to a deceased, when the questio: n mooted | is a ře 
one (at least in the contemplation of pious Hindus) UiB. 
best can confer on the deceased and his ancestors not fu 
benefited, the benefits which the grades of oblations offer 
ne degrees. Where no sexual or Shake cape 





























vith oe opinion of Mr. Harrington, ededed in favour 
ae construction which ranks the des cendants to the 
degree, amongst the class of Sapinda’s (13 M. L A. 373 
a “page 392, 393). This judgment has been cited at some 
length as it throws into strong relief the limited scope of 
$ the spiritual theory test and the great principle ee pin 
: ‘the Mitakshara theory of Sapindaship. “ Propinquity” 
cording to the Mitakshara,” says Sarvadhikari, “is the ane 
ee - principle of the law of inheritance”. This propinquity is 
a consanguineous, according to Viswesvara Bhatta and Balama 
Bhatta, the two eminent commentators of the Mitakshara ; 
and it is measured—says Mitra Misra, the great expounder of 
the doctrines of the Benares school—by the spiritual benefits 
conferred on the deceased proprietors. Spiritual benefits, 
says the author of the Vira Mitrodaya, furnish the great test 
of consanguineous propinquity. Spiritual benefit, he adds, 
cannot create the heritable right, it is true; but it determines 
with precision, the preferable right of gotrajas and other heirs 
waen there is more than one claimant to the heritage. These 
learned remarks of Mr. Sarvachikari convincingly show that 
the term Sapindaship is capable of only one meaning and 
‘that i is -propinquity and that the idea that it means ‘ connected 
by funeral oblations’ is an inadmissible conception and barren 
of any fruitful result except temporarily andin a secondary 
sense | (in a question of preference) when many competing 
clairgants contend for the inheritance. -This explanation of 
the “term is indeed recognised to be the correct one in later 
: judgments of the Indian High Courts. In Suéa Singh ~v. 
2 Sarafaras v Kunwar, (19 AIl, 213) where the question referred 
to the Full Bench was, “Does the distinction between the 
iole blood and the half blood observed in the case of bro- 
and- ns extend to the descendants of the grand-fathers 




















“remoter ascendants and if so, how far?”, Knox jJ. 
eee oe ae himself as follows:—" The guiding principle i in the 

“Mitakshara school is not the amount of spiritual benefit which 
according | to H indu theology will accrue to the deceased from 























possession of 



















common to. the lone i and: ‘the. deceased.” ait He 
word Sapinda,” asks the learned Judge tas, iced a 
Mitakshara. to be. interpr eted as though the- latter half o f 
the Sanskrit compound related only to particles of comme 
material or to the cake w hich. a Hindu presents at sta 
intervals to his deceased ancestors ?” and by a consideratio 
of Mitakshara, Chapter I, S. 3. Pl. 3, 4 and 5, and by a ref 
ence to Lallubhai xv. M ankunarba, (L L. R, 2 Bom, 388) an 
Umaid Bahadur v. Udai Chand, (6 Cal., 119), Babu La 
Jankuran, (22 Cal., 339) where Norris and Banerji, JJ. unhes 
tatingly lay down that Colebroke’s translation of the wor o 
‘as connected by funeral oblations’ is erroneous, he comes to. eee 
the conclusion that “the claim to inheritance is,” in the 
Mitakshara school, “ guided by propinquity not only in the — 
case of Sapindas but also in the case of Samanodakas, and 
that, in the case of brothers, “ Such as are of the whole blood -0 
take the inheritance in the first instance under the text before o 
cited— To the nearest Sapinda, the inheritance next belongs’, | 
Since those of the half bloed are remote through the difference 
of the mothers.” Moreover, the observations of Dr. Julius Jolly 
throw considerable light on this question. That eminent. and 
learned writer says in his Tagore Law Lectures, p. 168, that. 
‘the rigbt of representation (has „originated) in the patriarchal’ oe 
family system, and it is that sy stem which really lies at the : r 
bottom both of the Roman and of the I ndian Law of Inherit: 
ance. No doubt the Indian rules of inheritance are closely €0 
nected with the rules relating to the offering of funeral ob: atio 
as well. This is a common characteristic of all early syster 
of inheritance. But the theory that a spiritual bargain regard. 
ing the oblation of the customary offerings to the deceased 
the taker of the inheritance is the real basis of the whole 
Indian Law of Inheritance, is a mistake which has arisen in the 
early period’ of the administration of Hindu Law from at ‘to 
exclusive study of the writers of the Bengal School and fro 
certain terms often recurring in Colebroke’s translation. of. In 
dian Law Books, notably from the term “connected by funer 
oblations”, , the English equivalent chosen by Colebr oke for th 




































all a for ages ne a oe that “Mitakshara 
ses to express such rules in the quoted text” (at 409 of 
ei uthe eport. ) Adverting to the theory of spiritual benefit work- 
wo ed: out. by some commentators and lawyers of the Bengal 





‘school i in their interpretations of the terms Sapinda, the learned 
- Judges of the Madras High Court remark as follows:—* Now 
ei : though the doctrine of re ligious benefit has exerted very much 





g a . influence upon many of the great w riters on Hindu Law, yet 
| He is now rightly recognised that Vijnanesvara as well as most 

. of his followers put their system on a radically different basis. 
At the same time they mark, (in cautiously expressed terms), 

| the limits within which the doctrine of spiritual benefit may be 
usefully resorted to. “It must be admitted ” continue the 
y learned Judges, “ that a high authority of the same school— 
the Viramitrodaya-—-has given countenance to the view that 
the doctrine of religious benefit is not without its applicability 
even under the Mitakshara system” (Chap. II, Part I, section 2, 
4p. 158). (Golap Chander Sircar’s translation). In the Allaha- 

bad case of Suda Singh v. Sarafaras Kunwar, KNOX, J, 
| seemed. inclined to hold that the doctrine of the Viramitrodaya 

is not ‘entitled to any weight (19 All, p. 236—7), but BENER]I, 

| Jav was not inclined to go to that length. In Madras Court, 
ec the doctrine | was not long ago referred to, and relied on 
in support of the proposition that as between Bandhus of 
thersame class, a rule of preference may be found in the 
-spiritual benefit which they confer. (Muthu Sami v. Muthu 

©  Kumarasami, 16 Mad, 23; P. C, 19 M., 405) It may 
E therefore, perhaps, be unsafe to hold that the doctrine in 
i-o question can never be resorted to in dealing with difficult 
| questions arising under the Mitakshara Law and for the solu- 
tion of which no definite rule is stated expressly or by 
implication in the leading treatises of that school. Be this as 
“at may, there need be no hesitation whatever in saying that 
-the loctrine i m a can never be ore to in ee 








sanskrit term, ‘Sapinda.” T his theory was also a 
s head by their Lordships of the Privy Council ee 
es Kumarasamt, (19 M a 405,) where 
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wa SO is -n rule a Sh radi’ 
ancient times. : Hence arose ‘the: el 
Inheritance on the doctrine of spiritual E benefit! 
the rules of inheritance were modified and the old rul 
Shradha was departed from, the- principle establi shed 
that of Manu, that the Pinda followed: the Inheritance 
the rule of Shradha underwent modifications owing to 
changes of the Law of Inheritance.” (Ghose on Hindu’ 
-ist Edition, p..47.) Raghunandana who pushed the doctrines 
of Jimuta Vahana to their logical conclusions says that the E 
blind and the lame are not entitled to perform the Shradha, : ee 
because they are not heirs. This eas shows that those - 
that are heirs only can perform the Shradha, and the > 
word Sapinda means only ‘connected by body or bodily par- : 
ticles, and not only by funeral oblations.’ We therefore 
fully endorse the opinion of Mr. Ghose that those learned - : 
European writers who say that originally Sapinda meant 
‘those having food in common’ and Samanodakas. thos : 
having water in common’ say so, “ misled by preconceived 
ideas, without reference to facts. * (See Ghose's Hindu La 


























ist Ex dition, pe T52) | . 
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\ND COMMENTS. ` : 


IWife-—Guarantee for husband signed by wife Resumption, CUA 









eauband got from the deteadant-c a | security: ee 
tiffs sent him (the husband) a letter of guarantee- a 






lants 





egot the defendant to sign. It was on this guarantee- 






<owiiech he a 
oS that. the pre esent action was brought to recover debt, due: by = ae ; z 
othe husband. The action was tried by RIDLEY, J. who- held 
z “one the evidence that the defendant (the wife) was “Hot 
i sufficiently informed of the contents of the document which 
E she signed, and did not understand it when it was signed. by e 
: me her And the learned Judge dismissed the claim as the 
signature of the guarantee was obtained by her husband and 
| _ the relationship led to the presumption that the husband 
see : had exercised his influer The case fell within the rule 
n laid: down in a S p rustee Vv. frank, 89 L.T., 185, and - 
-as the court of ae ipa it fell exactly within the. 













always e to apply it to the circumstances of each case. There i 
4 ares certain relations in which the law presumes that one. oe By 
; “ope erson has the power to influence the will and judgment of 
ae other. Fhe Arce ae is now ever ee of being 






: to. jak The apaan oe. to note aout the 


sn that the plaintiffs left the obtaining of the 
o the defendant’s husband, and whether or not 


stice of the circumstances under which the 
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PARSON LIMITED. 
[1908] 1K, B., 280. 


a member of the Stock Exchange, for in the latter case he 







signature was. “obtained, th y » ces 
the presumption about. the  exel of the Sone. and O 
influence of the husband stood unrebu In this view, the 005 
plaintiffs could not improve their a iy pleading want 
of knowledge of the circumstances: under which the signature: = 
of the guarantee was obtained. 
























Contract— Breach of duty ‘a. the care Damages. 


This was an appeal from a decision of Lord ALVE RSTONI 
C.J., reported [1907] 1 K. B. 483. It was noticed last: 
in this Journal (see IV, ALJ, p. 151) The judgme 3 
of the Lord Chief Justice has been affirmed by the, court i 
appeal. The facts were briefly these. The plaintiff havi ing t rea i a 
an advertisement in the defendant’s paper, M.A.P. wrote too : oe 
the City Editor of the same asking him to recommend him o 
(the plaintiff) to a good stock-broker who could give him 
advice as to how he might invest 8004. The Editor referred 
him to a stock-broker, who was an outside broker, that is to. 


a re 


say, one who was not a member of the stock exchange by — 
reason of his being an undischarged bankrupt. The Editor 
however did not know this, but he could have easily found out 

his financial position. Plaintiff sent to the stock-broker, in ques- 

tion, 14004 for the purchase of shares recommended by him 

with the result that he misappropriated the money. Plaintiff 

then sued the defendant for damages. That there was a 
contract, followed by a breach, all the Judges were agreed, | 

It was however, held that a ‘good stock-broker’ meant not 
only a skilful, stock-broker but also a tr ustworthy and honest 
broker, or as Vaughan Williams, L. J. put it, as between 
the plaintiff and the defendants, it meant pages 
who was a member of the Stock. Exchange. To us 










language of the learned Lord Justice, “if a person i 
commending an outside broker, the scope of his i inquir 
ought to embrace a wider area than if he were recommendi 


would be recommending, not only a member of a respectal le 
association with good traditions, but one who is subject t 
stringent and wholesome disciplinary rules.” The defendant’ 
City Editor having failed to make the necessary inquiries 
the Cún could hold the defendants liable for breach ò 
























D G ; SES A 


e ars toha ve had doubt was the measure of damages. One 
ken was that the loss was occasioned by the 

mi nal : act of the outside broker, and that cir- 
“prevented the plaintiff from recovering damages 





es by the City Editor were not as full as they should 


, e brok ker if he knew that he was an undischarged 
7 Þanki upt The criminality of the broker could afford no 
"protection t to the defendants for their breach of the contract. 
Then the next ‘point taken was that the damages claimed 
were. two remote and that in any event they should be 
; confined to the 809 £ about the investment of which the 
plaintiff. “had sought advice from the City Editor. This 
argument too was not accepted, though to Browam, J, it 
seemed \ very: difficult to say that the damages recoverable 
could exceed that sum. 





Chegue-—Countermand by telegram—cequitable doctrine of notice. 


“An exceedingly interesting question arose in this case. 

The. question was with regard to the countermanding of a 
cheque. The plaintiff drew a cheque on his bankers, the defen- 

E dants on the. Bist of October, 1906, and on the same day at 5- 





rent. T he telegram reached the post office the same 





premjses whe finding the bank closed placed the telegram 

in the letter-box in the door of the premises at 6-15 p.m. 
ooo On November 1, by an oversight, the telegram was not taken 
out-of the ene. ox and the cheque was paid on that date. 
On the 2nd of November the plaintiff's telegram together with 
 aletter confirming the same was taken out of the letter-box 
| cand handed to the manager, who thereupon informed the 


n brought this action against the bank for money had 
| received. The contention on behalf of the plaintiff was 
he cheque having been countermanded, the defendants 









ND COMMENTS.. z: RE 


ie defendants, This however was not accepted‘under  * oo 0 
rcumstances of the case. It is obvious that the 


been, and the plaintiff would not have dealt with the 


[1908] rK Bs 3 
business hours he telegraphed to his banker to 


evening at 6.2 2 p.m, and was taken by a ‘messenger boy to the | 


oe plaintiff that the cheque had already been paid. Plaintiff. 


But the « question on which the court of appeal A 
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- {3908] t Ch: 107. 


. shiould ¥ not st he 


with A. T. Lawrance, J. with the result. that the plain 


ed: “for such negligence the bank might be liable, bi 


action for money had and received. ” 
















be deemed to ei hel ok tice, it being their faul 
the telegram. was not discov ered | sooner. The county ¢ 
judge sustained this plea and so did Darling, J. on appeal 
AT Lawrence J. held otherwise. - The Court of Appeal. ag 


action stood dismissed. Now section 75. of the English B 
of Exchange Act, 1882, runs as follows : oni The duty a d 
authority of a banker to pay a cheque drawn on him by 
customer is determined by (1) countermand of payment tgp eer 
notice of the customer’s death.” The question | therefore — 
arose what the word countermand in this section meant: 
Cozens-Hardy, M. R, delivered himself on this subject aso ee 





follows: ‘Countermand is really a matter of fact. It means much E 


more than a change of purpose on the part of the customer —__ 

It means, in addition, the notification of that change of purpose 
to the bank. There is no such thing as a constructive coun- Ta 
termand.’ With regard to the question as to whether the _ 
cheque could be countermanded by a telegram, the Master of 
Rolls observed: “A telegram may, reasonably and in the a 
ordinary course of business, be acted upon by the bank, at 
least to the extent of postponing the honouring of the cheque = r: 
until further inquiry can be made. But I am not satisfied o 
that the bank is bound as a matter of law to accept an um Pa 
authenticated telegram as sufficient authority, for the serious 
step of refusing to pay a cheque. Fletcher Moulton, L. J and a 
Farwell, L. J., also delivered learned judgments and the Courto. 
was agreed that the equitable doctrine of constructive notice Ae 
should not be introduced into commercial transactions. (See — 
also Manchester Trust v. Furness, [1895] 2 Q. B. 5 539). 
should be noted that the action was for money had. and rec 










and not one for negligence. And the Master of Rolls obse: 


measure of damage would be by no means the same i as 


Access of tight. Twenty year period before action. 
Cozens-Hardy M. R. and the other members of the court. po 


out in this case that it isa mistake to suppose that an absoh 
right is obtained to access of light by reason merely of twer 











the Ac (Colls v. Home and 
a oloniat Stores, 1904 A Gri 189.) It is oss hee that this 
statement. of Jaw would not be accepted in Allahabad. Colls’ 
case: has. not been followed by the Allahabad Court, see 
cee  Khunilal: Ne Kundan. Bibi, 1. L. R, 29 All, 571, recently 
i affirmed on appeal under the Letters Patent by a Division 
=o Bench. Section 15 of the Indian Easement Act says 
= “when the access and use of light or air to and for any 
building have been peaceably enjoyed therewith as an 
easement, without interruption, and for twenty VEPS, osoon. 














he right to such access and use of light or air, support 

or other ease ment shall be absolute.” This is however, 

Ho ved by the following. “Each of the said 

at y years shall be taken to be a period ending = 
i rs next before the institution of the suit 
m the ‘aim to which such period relates is con- 
1” Tt may be contended that in view of the latter clause 

rd absolute as used in section 15 of the Act should not 

! We wider meaning than that laid down by Lord 

ten itv Colls’ case. (See also Peacock’s Tagore Law 





Casements, page 3Q4). 











The Judicial Bench, says a learned biographer of some 
“nglish Judges, has had its Nestors, not a few. The remark : ae 
is not without obvious application to the Allahabad- ‘High =o 
Court. Within a few days the Court will be losing “thi 
services of a Judge whose career in this country goes: further = 

















back than many persons’ conception of contemporary history. — Ss 
Mr. Justice Sir William Burkitt, came out to this count y- pie 
before the Allahabad High Court came into existence, and : coe 
certainly long before any member of the profession now o 
practising in the High Court received his baptism in it. The 
Civil Service honours him as its doyen, and though he is. not. 

the seniormost among the puisne Judges, he is the oldest i 
of them all in age. Itis only during the last "two or three 
years that his constitution has betrayed some marks of Agel, 
and even now it might well excite the envy of many of his 
contemporaries. To follow his official career, we must go back 

to 1861, when he landed in this country and was posted to 
Gorakhpur as an Assistant Magistrate. He served asan: 
Assistant Magistrate, and a Joint Magistrate for nearly 19 
years. It was in 1880 that he was appointed a permanent 
District Magistrate. He soon came to be known as an able“ E 
and strong District Officer—a reputation which in the ordinary 
course betokens further progress in the executive line. But 8 
we find him going back to Gorakhpur again in 1887 ¢ : 
District and Sessions Judge, Promotion henceforwar¢ 















not slow, and in 1890 he was sent to Lucknow as an Ac 
tional Judicial Commissioner and a year later hen: 
appointed Judicial Commissioner of Oudh. In 1892; | 
Secretary of State sanctioned the temporary appointmen 





a fifth puisne Judge for the Allahabad High Court, and N 
Burkitt was selected for this office. The term of the tempor 
appointment was extended and in 1896 he was confirmed 
a Judge of the High Court. His temporary appoints 
gave rise to an interesting question in a criminal case, 
validity was challanged in 1894, and the Full Bench wl 








Be a TES AND CUTTINGS. og 












f legal a a thar it must Shaye ees 
-? the e exercise of some sistas er unknown to the 
The Privy Council 
ilegality 
p the. aaa In 1904, His Lordship was 

ç with the insignia of knighthood. He has sat 
he Bench for over 15 years and during this period he 
š -has made a solid contribution to the ever-growing mass of 

case- law. His acuteness and vigour of intellect, his ability 
in dealing with intricate questions of law and facts, the 
T acidity of his style and directness of expression have 
always been acknowledged. For rapid work he has stood 
unequalled among his colleagues. Speaking of Sir George 
Jessel, the Solicitors Journal once said that “having 
exhausted his list of causes, (he) held no Court on Tues- 
day last. Inthe case of Mr. Justice Burkitt, sitting as a 
© single Judge some years back, the ‘exhaustion’ of his list 
. © of causes. was by no means an uncommon phenomenon, 
| indeed, it was not unoften followed by the ‘exhaustion’ 
of what in the language of the Court here is called ‘the 
Probable Single Judge list? But rapidity is at times a virtue 
of doubtful utility, and the credit that a Judge can take 
for despatch is after all not much in itself. It is upon 
-qualities of a different sort that a Judge’s reputation is built. 
Of such qualities, Mr. Justice Burkitt possessed some in a 
marked» degree. He combined in himself a faculty of an 
exceedingly quick apprehension and ready decision, a sound 
"judgment, and an experience of affairs and men unique from 
its very length. He had his own limitations-—not the least 
noticeable among them being a rough exterior and a manner 
= which was at times disconcerting to the junior members of 
e ‘the profession. But taking him all in all, his virtues with his 
shortcomings, he has proved himself to be a Judge of con- 
siderable merit and in wishing His Lordship farewell, we 
A express a hope that he may enjoy a well-deserved rest in his 
| tive oe for many years to come. 
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“LAW y LIBR. ARY. 
THE LAW OF TRANSFER 1 IN “BRirisit- INDIA. being k 
2N commentary on a hed Transfer of tr At 


















atte Thacket Spink & Cou (1907) pp. i i-c, a eei 





We have to offer an apology. to the publishers of ‘the a 
volume for. the Jong delay in noticing it in these pages 3 
author's reputation is so well established that, whether lal 
or soon, we feit it a work of supererogation to attempt to. add : 
to it by saying something in favour of the book. The legal 
world already knows Dr. Gour and he knows it, and both have o 
shown their appreciation of each other in a way the signi- — 
ficance of which it is impossible either to mistake or to mini- a 
mise. Not quite three years have elapsed since the second | 





edition of Gour’s Transfer of Property Act, (to use the daily A 

slang of lawyers), and we are in possession of the third : coe 
edition. The present edition is revised and enlarged, and is 
given to the world with the view of meeting the convenience | : pi 
of the author's readers. The price of Rs. 10 for each volume 
was no doubt felt as a great drawback, and in these days. of P 








struggle for existence not many could afford to go in for the 
work, The present edition has nothing new. Some. cast 
have been added and errors. cor rected, The price: too 
moderate. We hope the- book will | command an exte 
sale, 4 eee 

Messrs Thacker Spink & Co, have always pe 
reputation of being the “ Prince of publisher ” and | €g 
- this volume proves that that reputation remains u ndimi 
















HIGH COURT N. W. P. 
Our REPORTERS’ DIARY, 


\portant cases will be reported hereafter. | 





sasation——sutt for-—against heirs of a wrong doer. 
» [lusain illegally took possession of and detained certain 
vhich -belonged to the plaintiff, Momin Husain. Taiyeb Pee 
atif brought this suit for compensation against his ^10 

that an action might be maintained against. an 





heir or representative of any person for any - 
him in his life- time, provided that the action was.” 
time limited. sn 


y or the petitioners, 
ag | for the opposite party. 


Application dismissed. 


i But subsequently, 

vas. a ice the plai ntiff and see persons interested 
ty ele “served with notices. The plaintiff appeared and ~ | 5 
estiot of. title, which was decided against him. He did not 
$ ati in n the Civil a for declare ation of his title. Poni 











Appeal disinise d 








AA eparina e 


jn--Wajib- “ul-arz—Construction-— Contract or Cusion. 


hë iding of a wajib-ul-arz was to this effect,—record of 
A 2 based either upon custom or contract between the 
‘here was a sub- -heading to the effect,—‘dastur dar bab hag 
i Jò j that the record was a record of custom and not 












ee March 13, 1908. 


HIALI RAM 
A 





COC HIMMATA AND 


OTHERS. 


> S. A. 3 of 1907. 


March 14, 1908. 
KHAIRATI 
v. 
BANNI BEGAM. 





~ are not proper or necessary parties. /aggeshwar Dut v. Bhuban Moha 
















es pics , 830, distinguished. U7 
Ge W Ram Din, i Te R, 5 to te rand Hasrat Khan 5 Jeo ob 
Upaihia, W. Niy 1887, p. 76, referred t to. OS a a 

Rahmatullah for the appellant. — 





Muhammad Ishay, for the respondent. | ME 
Appeal dismissea 
Registration (Act JII af 1377), sections 47 and 50--Priority of > a 
registered deed aver unregistered—latter not compulsorily registerable. 
One Khiali Ram /e// a simple unregistered mortgage deed, dated ‘th 
27th of January, r895. The deed was not compulsorily registerable 
One Bhoja obtained a sale-deed of the same property, on the 8th Febru 
1905, which was registered on the 7th of April, 1905. After execution: oO 
the sale-deed but before registration, Khiali Ram informed Bhoja 
the mortgage Aeld by him. Meld (KNOX J. }, that the principle tha 
section 50 of the Indian Registration Act would not avail to the holder 7 : EON 
of a subsequently registered deed over an earlier deed not compulsorily : 
registerable, if the holder of the registered deed, at the time of the regis- eE 
tration, had notice of the earher unregistered deed. n 
Dewan Singh v. Jadho Singh, l L. R, 19 All, 145, and Bhikhi Rai w. : 
Udit Narain Singh, 1. L. R, 25 All, 366, followed and applied. //asha v: a 
Ragho Aniba Goudhalia, 1 L. R., 6 Bom., 165. Santaya Mangarsaya ve | 
Narayan, L L. R., 8 Bom., 182. ‘Abdul ajid x. Mohammad Fatsullah, 
L L. R., 13 All, 89, and Baldeo Prasad, v: Baldeo, W, N., 1901, pe 112, 
distinguished, oe 





Gulsari Lal, for the appellant. 


Surendra Nath Sen, for the respondents. 










P PEREST RESE suit upon—Persons claiming under mortgagor i and 
mortgagee not necessary. k 


Held (RICHARDS, J.,), that in a suit to enforce a mortgage, per sons, 
claiming under a title adverse to both the mortgagor and the mortgages 


Mitha, l. L. Ra 33 Cal, 425, applied and followed. 
Jang Bahadur Lal (for Gokul Prasad), for the appellant. 
The respondent was not represented. | E 
a Appeal allowed: 
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vonvevubune ot eet totes? apin aei aata aaae Va Nara a wanena attesa aa 


CASE-LAW. 
Sir Frederick Pollock in his rie of Maine’s Ancient Law 
oo has again opened the question—Do judges legislate? The 
ee authentic ity of case-laws having binding force upon subsequent 

eases has been doubted, and, as pointed out by Dr. Holland, 
while in England and in the United States a reported case may 
$ -be cited with almost as much confidence as an Act of Parlia- 
ment, on the continent a judgment, though useful as showing 
a the view of the law held by a qualified body of men, seems 
powerless to constrain another Court to take the same view in 
< asimilar manner, Sir Frederick Pollock inclines to the view 
so that judges do not legislate, while Sir Henry Maine maintains 
a that they do, though by a species of fiction thev are supposed 
not to do 80, 
n The | : pro Ee 




















nee of jurisprudence is to treat of positive law, 
ie law of the lawyers. Positive law, in order to. be 
iat be a general command given by a political 
his” inferiors, the non-observance of which would 
ted with punishment, thus distinguishing it from the 
aw, the law of nature, the law of fashion and such 
ms which are commonly denominated law. 


w det us see if case-law comes within the definition of 
ositive law g given above. It has been said by Austin, that case- 
WS & are always implicated with the pecularities of the particular 
e in which they are applied. Each case is decided on its 











merits and the facts of one case do scarcely coincide with 
. But in deciding every case the judge applies the 
: acts of the case, and the points of law and 





liligence be distinguished. This application 
: XV Eb 











changes of 






a ; of law con: ; 
applied on : 




















| : to. ‘ake: such co on tructions | tally w wi 
= feeling of tl ie people to w hom such law applies. | ] 
the general principle of the exposition of law and no : 
peculiarities of the particular case which is to be taken “an 
as consimili casu in consideration of a subsequent case. 
Again sats law must emanate from the sovereign political : 
authority. Are the judges. the 
sovereign political enei ? P not. Judges, g genera 
speaking, administer law, they do not legislate. If this be $ 
then case-laws have no application to subsequent cases. Bi 
in British India, as wellas in England and America, we see th 
case-laws are used with almost as much force asa statute lav ; 
The thing is that those systems of law which have not grown out | fe ae 
of the Roman law, do by continual and ancient user, believe . aos 
the judges to exercise delegated authority -—the authority : 
which the sovereign has delegated to the judge. This felon 8 
which is in so much favour with many eminent jurists, does 
not find favour with Bentham, who contemptuously calls such — 
laws as “judge-made” laws as contradistinguished from laws 
properly so called which are made by the sovereign. cue 





In the primitive stage of Society, Sovereigns o the n 
dispensers of justice. The Hindus as w ell as the Greeks and oC 
other ancient races believe their laws to be of divine origin, DEE 
and their positive laws to have emanated from God or through — 
some divine agent, who is the King of Kings. This strict. 
conception of positive law was. also entertained by the ancient. 
races, with this reservation. ‘that ‘the: modern conception 
law as emanating from a human supet ior, was not know 
them, but their virtuous tendencies led them to ‘think 
whatever good comes out to this world must hi 
work of that Supreme Being, and they ascribe all 
good acts to God Himself. Law was conceived Eq ) 
the direct word of God, either heard or remembered 3 
the sages, and later on codified by them. The- ings 
only applied these laws in particular cases, and these 
were as much binding on the kings: ‘as on his subjects, ant 
has been laid down inthe Vedas that law is the King of King 
far more powerful and rigid than thev: 7 nothing « can nD 
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CASE-LAW. 


day by whose aid as by that of the highest 
ey eal w tak as B over the Ga Ihis 











e a 7 es and Themtstes of the Homeric 
sol is the Assessor of Zeus and he was 


ee can aniy ie sachet ina stage vo society 


i inception, we kings ruled over a very small 











n the, een: segs as mae land as they 
“| over the land, the possibilities of disputes were few indeed. But- 
ae with the growth of population and the individual occupation of- 

: - ; land, disputes grew larger and larger in number, and the 
i sovereign who was the dispenser of justice, found it impossible 
ote try all cases himself and was obliged to delegate his authority 
r tos some of his chosen subjects to help him in the dispensation 
of justice. Thus these chosen subjects, who were judges, 
dispensed | law in the king’s name, and to this day, in England 
the chancellor, as keeper of the king’s conscience, is said 
toe exercise his authority. The theological age has gone by, 
“but its tradition. remains, and by a continuous and uniform 
oe : manner we have become accustomed to the decisions of judges 
oo hay ng Þinding force upon us. To the primitives, law was not 









the ty Hib that law could be sien 





x ops. of ‘High Co ourts are to ee Siow ed sa ie 
and they have no right to dissent from them, In 
| oF ani Sarat Sundri Barmani v, Uma Prasad 
(2), it has been said by PARGITER, J» that the 
( ae the pwer court) with er ence to the ee 










L (1904) 8 C. W. rica 578 at p. rea 











ed and. especially as there was scarcely any claimant = 







es communicated to the king only, and from z 5 | oe : 
W hen or L ot 














quent y ears and whenever hi > thought proper refers to the. case 





of Mohesh Chandra a Bhattacharya v. Biswa Nath Bhattacharga = 
(2), decided by a Division. Bench of this court consisting of 


MACLEAN, ©. J., and BANERJEE, Jo In one portion of hi 






judgment he expresses the opinion that the view he has i 


adopted is not in conflict with that case; but, in another place 
he expressly dissents from it. And later on he states that ; 
English lawyers are prone to make mistakes in considering the 2 
jurisdiction of the Probate Courts in this country, and that it o . 


should be remembered that a Probate Court in India is also an e 


Equity Court. Then the judgment continues, we entirely 
deprecate these observations of Mr. Roy, the District Judge. K 


He was. bound to have loyally followed the decision of this l si 


Court, and he ought to have known that, in determining what 
the Act means he could not refer to the proceedings in the 
Legislative Council. We should add that his remark to the- 
effect that English lawyers are prone to make mistakes as — 
regards the jurisdiction of the Probate Court in this country. 
was wholly unwarranted and should never have been made. 
The delegated power exercised by judges in making case- 
laws was never made over by any express act of the Sovereign. 
It is the old tradition of delegation of power by Sovereign to 
administer justice by judges that has been handed down to us to 
the present day, and as laws were extracted from decided cases 
in days of yore so this implied power of making case-laws still 
hinges in our heart, and makes us believe in the authenticity 


of the “judge-made” laws. This, we more like to be guided 
by, when we remember that legislature cannot make change | os 
of law in every particle of social. improvement ; it is only. when b 


some material change becomes necessary that the legislature 


comes to our aid, but such small changes which our soci t 
occasionally requires are given by the case-laws, Hence x s 
see the juristic propriety of case-laws and its utility, Sees 

SURENDRANATH RAY. 


(2) 4897) L L. R., 25 Cal, 250. 
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LAXMANA 
ane l o Gh. 
the present case, an adopted son brought a suit in 1904, | RAMAP 
ere LLR., 32 Bom; 7 
| ‘ablish: the validity of his adoption. The denial took eg 
lace in. 1893 3, in certain revenue-proceedings, and also in 1894, 
tt re. was a division of property in equal shares between the 
7 loptive ‘mother and her co-widow. In 1897 too there were 
-other acts. indicative of a total disregard of the adopted son's 
rights. The defence to the suit was a denial of the fact of 
adoption. The High Court has held that the suit is barred 
by limitation. In so holding, the High Court is of opinion 
| that there is no distinction in principle between articles 118 
and 119, whether the suit is for a bare declaration or for posses- 


-Limitation Act, Sch. IL, article 119-~Adoption. 








is “sion of immoveable property upon title by adoption. The 

: learned Judges adopt the observations of AYYANGAR, J, in 

Ratnamasarit v. Akilandammal, (1, L. R, 26 Mad., 291, 311) 

that “article 119 does not separately provide for a suit to 

obtain a ceclaration that an alleged adoption sz fact took place, 

for the simple reason that the mere factum of adoption will 

not entitle one to a legal character unless the adoption is 
valid.” i 

| on Ninginoa v Ramappa, A. L. Ra 28 Bom., 94) where 

adoptive father’s widow held the property in her own. 

low, subject to the plaintiff's right to succeed her 

1, as her adopted son, the High Court intimated an 






















oF inion that the scope of article 119 was confined to a suit 
: where the question was not as to the actum but the validity 
ee of the adoption. True, there are no express words in the 
a article itself making it applicable to a suit for a declaration 
: ~ that an alleged adoption did in fact take place, but the ques- 
© ction is whether the omission would make any difference in 
: point c of limitation between a suit for a declaration in which the 
fi nis denied and one in which the validity is impugned. 
case under discussion answers the question in the nega- 
ive Ar icle 119, therefore, would apply equally to a suit in 
: which either | the factum or validity of an adoption is dented. 















VRIJBHUK AN DAS 

aoe V. 

eg BAL PARVATI. 
z LR., 32 Bom., 26. 


Vei i J BHUKAN DAS Mortgage dy Hindu widow without ign necessity — Destriicti Ont of pr 


DV, 
woo Dava RAM. 
L L.R., 32 Bom., 32. 





must be an absolute denial of his status as adopted son apa 
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alive D Te a ‘suit under « one . article, the: “adap 
son will be defendant, and in a suit under the other, he will be 
plaintiff, but each case contemplates that he will have 
prove a different set of facts. Under the latter article, ther 





from the actum which will entitle him to take action ; $ “the 
factum is taken for granted. ni 


Hindu Law—Inheritunce—lunerac ceremonies of mother, sons religi 
duty tà per ‘for m them—Such expenses are charge upon the son's estat 
A mother upon succeeding to her son’s estate, dev ised it ee 

to her daughter's daughter. The grand-daughter upon taking 

the property performed the funeral ceremonies of her grand- o 

mother. A reversionary heir sued to recover possession of- ka 

the property alleging that the mother took only a life-estate. 

Held, that the reversionary heir could recover possession 

subject to his recouping the grand-daughter the expenses ee 

incurred in the matter of the funeral ceremonies of the late 
incumbent. The decision is, in accordance with the notions 

of equity and justice, entertained by every Hindu Lawyer. 

The proposition now no longer admits of any doubt or- 

dispute that the performance of the shradha is mandatory 

and not simply directory. The expenses for such ceremonies 

must come out of the estate in the possession of the heir, and o 

although the son may have predeceased the mother, ‘the. -o 

estate is Azs. The reversionary © heir takes it as %5 estate, 

subject to the religious obligation attache l to it. | 













perly—. far ‘fpagee rebuilding property— Revers stoner entitled to re COU 
possession without having to pay for the ex, pen ses-—morigagee not e 
titled to remove the construction. aoa” 


Is a mortgagee from a Hinlu widow entitled to recover 
the costs of rebuilding the mortgaged property after destruc s 
tion, when the mortgage was made without legal necessity: 
to remove the materials before de i ag possession ? T 
Judges of the Bombay High Court answer the- question | 
the negative. . At first blush one may not quite appreciate 
the justice al the decision. He who seeks equity must d 


o 












rebuilding c of the cee penehied. Mae oe it 
| very case that an obligation to repay the money 
on act of the mere so far as the reversioner is 














tae ie it in “that soado if apan vihe widow : 
















ek ee the expenses, The Hindu lawi ino 
d the Statute law are the same. Neither gives ee 
ie mortgagee to rebuild the property when it is. 
any cause other than the wrongful act of the Eo 
ee section 68, Transfer of Property Act. CA 
Nepoleon, f 









VOTES AND CUTTINGS. . 
OUR JUDGES. 


HARRY RANDOLPH BLYTHE, 


They frame their great decisions 
“And by acute revisions 
~All fallacies lay bare. 






They bind them up, imposing, 
In calf-bound volumes stout, 
And always will, supposing 

The calves, themselves, hold out. 


(Green Bag 2 








WE welcome an annotated édition of the Police Aa (Ws Obes 
1861) which has been amended and consi a Bee 
by Act VIII of 1898, by Mr, H. C. Sinha, Pleader- 
Sylhet, who has already brought out useful editions- of p 
other Acts. The Police Act is in force almost. throughout 
the Bengal Presidency and in the Central Provinces and 
portions of it have been recently extended to the whole ere 
of the Madras Presidency. So far as we are aware the -o 
present is the first attempt to meet the necessity of having 













an annotated edition of this Act in which were to be found 
all the reported decisions of the various Indian High Courts — 
and of the Chief Court of the Punjab from 1861 down — 
to date. We also find in this book copious extracts from | 
the proceedings of the Legislative Council in connection. 
with the important changes introduced by Act VIII of 1898, 
the draft bill on the subject being the handwork of Sir. Antony ; 
Macdonell: The rules framed under the Act have not been- 
embodied in this edition but this is because of the rules being. aoe 
different in different provinces and their incorportation with 
numerous correction slips would have made the edition: a 
bulky and expensive one. The notes show much discri- _ i 
mination and a wide range of imformation and we have no = 
doubt. that the present edition would. be ver y valuable to th ise 
officers and Legal practitioners who have to deal with 5 
Police Act. a 
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| land Alienation Act (ff of 1993), section J-F OF ECLOSUP E 
a » chause—Llection ane decree. 





ist S atle E Banda District, where the Randelktiawd Aena 

tof 1923); came into force from the rst of July, 1903, on 17th 

903, he applied to be put in possession as proprietor. The Sub- 

ae ju ge referred the matter to the Collector under section 9 (3) of Act H of 

ae : 1993 The Collector havi ing put the decree-holder to election, he consented 

: to the foreclosure clause being struck out of the bond. He, however 
me insisted | on getting possession. 





Held (Ar KMAN AND KARAMAT HUSAIN, JJ.), that the decree-holder 
having elected to strike out the foreclosure clause was not entitled to 
possession, . 


‘Durga Charan Banerji, for the appellant. 
_Renode Bekari (for Satya Chandra Makerji), for the respondent. 
POTEA Appeal dismissed. 


-o Mortgage—Right Y morlgagee to give up the lien and sue for a simple March EBs, 1908 os 
at . money decree. : 

























7 _ JAGAN NATH Das 
srought a suit for a simple money decree on a bond. a R 

im against the mortgaged property alleging that. = AAN 

ailable. The ccurt below dismissed the suit on the — 

tion. 68 of Act IV of 1882, barred the suit. eld 

7 Hus: AIN, J. ), that the suit was maintainable (Musahaé Anai 

Inayatullah, L L. R., 14 All, 513, referred to.) 


; ` Gokul Prasad (with him S. C. Banerji) for the applicant. 


Revision 40 of 190 


_&. M. Ghosh (for S. C. Mukerji) for the opposite party. 
SE Application allowed. 


rtemet aaa 


-Registration Act, section 16— Compulsory registration —Evidence Act, March 25, 1908 


© Veien 92—Proof of gift Bane Sti 
Eja and BURKITT, J.) A deed of gift was executed two `% 


Registration Act came into force. Held, that it could PRIGHNA Ai MAR 


adn ited. in evidence unless it was registered.  Ave/d further, F. A, 171 i of 1906, 
o ae XVHI 








Marl qi 1908. > 


AVAT-ULLAH 


SM: 






#1907. 





Mt el 77; roos. 





E. S. A. 429 of 
eo 1907. 





March 31, 1908. 
ABDUL KADIR 
U. 


SHAFIK-UN-NISA. 


F. A. No. 151 of 
1996. 





AKBUL HUSAIN. 


F, A. FLO. 9r of | 











deed. a r gifi as he be: 
could not be. admit ‘din 
evidence. eae 


M oti Lal Nehru (with him: ra 


Succession Certificate Act-—Cer hiticate to an assignee of hae 7 

A debt was due to one Musammat Ummat-ul- Zohra deceased, T 
debt was assigned to Ay atullah by her heirs. Ay atullah applied Si 
succession € ertifici ate viae Act VIT of ee The ata aan o 8 








a cer tificate and so IA fad no power to tane he debt: 

(AIKMAN and KARAMAT HUSAIN, JJ.), that the assignee was- entiti 

the certificate prayed for. : A. 
Muhammad Ishaq, for the appellant. 


The respondents were not represented. ee ek coe 
Appeal allowed. 


Limitation Act, article 179—Apjplication to be brought upon the record E 
in accordance with law-—-Step in aid of execution. ee 


Nine out of ten decree-holders assigned their rights to recover mesne eo 3 
profits to Musammat Sundar, who applied to be brought upon the record, 
on the 28th of April, 1905, asking to be recognised as assignee of the 
decree-holders. Held (AIKMAN and KaRAMAT Husain, JJ) ‘that her 
application of the 28th of April, 1905, to bring her name on the record. in | 
place of the assignors was an application in accordance Sih law 

















proper court to take a step in aid of execution. » 
Held further, that an application to have a minor iau 

as repr esentative of the minor for pur poses of execution wa: : 

to take a step in aid of execution. wate Se eel 7 
Pitam Singh v. Tota Singh, | ea 29 All, 301, s applied a and foli ed: 
Sundar Lal, for the appellant. 3 a n 


T RB, Sapru, for the respondents. : 





A ppeal allowed. 


Mahomedan Law—-Dower—Prompt or deferred— Not once at hs 
time of marriage. e fee 





Held (BANERJI and RICH. ARDS, Jj. ), that-when on marriage betwe 
Mahomedan parties, it was not specified whether the wife’s dowel 
prompt or deferred, a portion of it must be considered prompt, an 


amount of it should be determined with reference to the position of the- 
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moun of the dow er. Teufth-un-nissa v, Ghulam Kambar 
506, seplied. 




















i bj, for the respondent. 





Appeal dismissed. 











=: Power of managing member to withdraw decretal amount À larch 37 1908. : 


Security not necessary. C i i a 
HRDHARI: A 










. decree for sale was passed in favour of one Bhole. The judgment- 
deb oa ee the money due under the decree. Bhole died leaving 
mE T two minor sons. Girdhari Lal, the adult son applied for 
half of his minor br others to vet the money. The courts 


+ 


his ing regard | to section ae oa) ee a refused to 





` Sital Pe asad Ghose, for the appellants. 


LES - ey he respondent was not represented. nee 
a PE Appeal allowed. 








= o hedemep lion esons nol parties in a suit por—Subsequent suit to vedeem—- April 1, žgos an 
ae P AMaintainable. a 


3 Ram Prasad obtained a decree for foreclosure against one Phul Singh, 
o who was the fi uher of some of the respondents and grand-father of the 
- others, * without impleading the respondents although the mortgagees had 
#notide of. the interests.of the respondents, In a suit for redemption © 
rint rests by the plaintiffs respondents, Ael (AIKMAN and KARAMAT 
; that thes sons not being ue to the suit ae me father 



















ekat Chandra Chaudhri (for Satish Chandra Banerji and Deoki 
NM andan Lal), for the appellants. 
Durga Charan Banerji (with him Æ. A. Howard), for the respondents. 


Appeal dismissed. 














g Certificate Act— Certificate for a portion of debi--cannot be Apre 8, 1908. 
granted, a 
. f MUKHTAR RAHMAD a 
A Mahomedan Dady died leaving several heirs, one of them being her a. me 
owas entitled to one-half of the dower due to «. MUQARRAB 


husband, the defendant, wl 






s obtained a Succession Certificate under PUSS 


89, in respect of the other half, although he was entitled only p A. No. 207 OF A 
He sued the husband for a portion of dower, making the 1906. 






















Held fiarthex® ‘that the o pay; abled in respect of the ena x 


cate Was not an item of charge which should be included in the plaintiff's. : 





costs of the suit, 





Abdul Majid and ahamia ek for the appellant. 
Abdul Raoof and A. E. O'Conor, for the respondent. . 
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+ Adverse possession— Sale by Makònièdan lady in possession i 
dower—No interest passes to vendees— Possession unlawy, 


One Kamal-ud-din died in 1875, leaving his widow, a son and. a daughter ee 
Jand a mother surviving him. Upon his death his widow took: possession ae 
“of his immoveable property in lieu of dower, and in 1880, sold this property : 

to Tulshi Ram and others, who are in possession up to the present time. 
Baldeo.Sahai who had purchased the interests of the son and daughter 
in Kamal-ud-din’s property paid into Court a sum of Rs. g06 in satisfac , 
tion of the widows dower, and the widow obtained payment of this 
money. Thereupon the present suit was instituted by, Baldeo. Sahai, for 
recovery of immoveable property of Kamal-ud-din. Held (S TANLEY, € 
n, and KARAMAT HUSAIN, J.), that the lien of a Mahomedan ‘widow, 
whose dower. remains ae on the lands of her deceased husband, wa 

















Bande Hasan v. ae ant W. N., rie p p 
v. Parbatt, W. N., 1907, p. 221, followed. 





Moti Lal Nehru, for the appellant. 








Sundar Lal, for the respondent. 
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INTERIM STAY IN CRIMINAL PROCEEDINGS, 





THE subject I have chosen is one not specifically dealt with 
by the Legislature, and there are no express decisions bearing 
on the question. One has therefore to gather the existence 
of such inherent powers on a general consideration of some of 
the provisions of the Code and the policy of the Legislature. 
It is clear from the provisions of the Code of Criminal Proce- 
dure that Criminal Courts have, under certain conditions, 
shortly to be mentioned, power to stay proceedings in cases 
pending before them. Sections 230, 240, 249 and 333 of the 
Code give powers to the trying courts to stay proceedings in 
pending cases. Section 230 enacts that “if the offence stated 
in the new or altered or added charge is one for the prosecu- 
tion of which previous sanction is necessary, the case shall 
not be proceeded with until such sanction is obtained, unless 
sanction has been already obtained for a prosecution on the 
same facts as those on which the new or altered charge is 
founded.” Under section 240, when a charge containing more 
heads than one is framed against the same person, and when 
a conviction has been had on one or more of them, the court of 
its own accord may stay the enquiry into, or trial of, such 
charge or charges. Ina case instituted otherwise than upon 
complaint, a Misgtrate of the first class, or, with the previous 
sanction of the District Magistrate, any other Magistrate, may 
for reasons to be recorded by him, stop the proceedings at 
any stage without pronouncing any judgment of acquittal or 
conviction. Inthe High Court before the return of the 
verdict, the Advocate-General may enter a xoble piosequi 


XIX 
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and thereupon all proceedings against the defendant shall 
be stayed. Sections 346 and 347 of the said Code empower 
Magistrates fo stop further proceedings in certain class of cases. 
The above sections deal with particular cases, and so far it is 
manifest that the trying courts have power to stay proceedings 
in-cases coming within the purview of those sections. 


A difficulty, however, presents itself in the consideration 
of the question whether the superior criminal courts—I am 
not using the word “superior” in the strictly legal sense—have 
power to stop further proceedings in a case or appeal before 
an inferior criminal court pending disposal of an application 
made before them for transfer of the said case or appeal or 
of a reference by it to High Court. Section 407 empowers 
the District Magistrate to withdraw from any Magistrate any 
appeal presented or transferred to him. Similarly section 
528 permits a District Magistrate or Sub-Divisional Magistrate 
to withdraw any case frdm, or recall any case which he has 
made over to, any Magistrate subordinate to him, and may 
enquire into or try such case himself, or refer it for enquiry or 
trial to any other such Magistrate competent to enquire into or 
try the same. The question naturally arises whether the courts 
moved under section 407 or 528, Criminal Procedure Code, can 
pass an ad interim stay pending consideration and disposal 
of an application made before them. The existence of such 
inherent power has, so far as I am aware, not been ques- 
tioned, notwithstanding the fact that the Code is silent on the 
point. In some quarter, however, such incidental powers are 
doubted, and it is therefore necessary to discuss the question 
at some length and examine the grounds urged in support of 
either view. 


It seems to me that every court has inherent powers to 
stay proceedings as ancilliary to a proper exercise of jurisdic- 
tion. Itis true that the Code of Criminal Procedure does 
not expressly confer such power, but this, in my opinion, 
does not in any way tend to curtail or take away, what 
seems to me inherent jurisdiction of courts to take necessary 
steps to prevent its ultimate order becoming infructuous. 
Otherwise the administration of justice wi!l become a solemn. 
farce, and parties who may ultimately obtain decisions in their 
favour will instead of reaping the fruits thereof, obtain merely 
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a barren success, The inconvenience, possibly injustice, of the 
opposite view would be extreme, though in making the 
observation I am not unmindful of what may be urged 
against this view, that if there be this inconvenience, and the 
court has no power to interfere, it is a matter for the Legis. 
lature to make the requisite change in the law. 


As held by the Privy Council in a recent case(!), “the essence 
of a Code is to be exhaustive on the matters in respect of 
which it declares the law and it is not the province of a Judge 
to disregard or go outside the letter of the enactment accord- 
ing to its true construction.” On any point specifically dealt 
with by it, the law must no doubt be ascertained by interpre- 
tation of the language used by the Legislature. In respect of 
such matters, the court cannot disregard or go outside the 
letter of the enactment. The Code does not, however, affect 
the power and duty of the court, in cases where no specific 1ule 
exists, to act according to equity, justice and good conscience 
though in the exercise of such power, it must be careful to 
see that its provision ts based on sound general principles and 
is not in conflict with them on the intentions of the Legis- 
lature. Courts have in many instances, where the circum- 
stances required, acted upon the assumption that the posses- 
sion of an inherent power to act ca debito jusittiae and 
to do that real and substantial justice for the administration 
of which alone it exists. 


The absence of an express provision permitting such 
ad interim stay is put forward as an argument against the 
existence of such inherent power on the exercise of such 
jurisdiction. In other words, it is urged that the court has no 
power in matter of procedure save those expressly conferred 
by the Code. 

This seems to proceed upon an entire misconception. For 
my part I am slow to believe that the court’s power is 
unequal to its desire to order that which it believes to be 
just. Is the court to sit tight holding its hands and allow 
injustice to be done? I entirely repudiate the theory that 
the power of courts are rigidly circumscribed by the provisions 
of the Code, that they have no power to make a particular 


(1) L. R., 29 I A 196. 
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order, though it may be absolutely essential in the interests 
of justice, unless some section of the Code can be pointed out 
as a direct authority for it. Such a theory is based on a 
misconception of the true functions of a Code, as to which 
reference may usefully be made to a well-known passage 
from Domat’s Civil Law which is quotéd in approval by Sir 
Barnes Peacock, C.J., in his judgment with the Full Bench case 
of Harro Chander Roy Chowdhary v. Sooradhonee Debia (°). 
“Since Laws are general rules, they cannot regulate the 
time to come, so as to make express provision against all 
inconveniences, which are infinite in number, and that their 
dispositions should express all the cases that may possibly 
happen; but it is only the prudence and duty of a Law-giver 
to foresee the most natural and most ordinary events, and 
to form his dispositions in such a manner as that, without 
entering into the detail of the singular cases, he may 
establish rules common to them all, by discerning that 
which may deserve either exceptions or particular dispo- 
sition. And next it is the duty of the judges to apply the 
laws, not only to what appears to be regulated by their 
express dispositions, but to all the cases where a first ap- 
plication of them may be made, and which appeared to be 
comprehended either within the express sense of the law or 
within the consequences that may be gathered from it.” 
These observations unmistakably shew that courts have 
apart from the provisions of the statute, inherent powers to do 
that which they deem just, proper and equitable under the cir- 
cumstances. I may also add that the exercise by courts of 
what is called their “inherent power” or “incidental power” 
is familiar in other systems of law, and such exercise is 
justified on the ground that it is necessary to maké its 
ordinary exercise of jurisdiction effectual, because “when 
jurisdiction has once attached, it continues necessarily and 
all the power requisite to give it full and complete effect can 
be exercised unti] the end of the law shall be attained.” 
It is now settled that courts have inherent powers apart from 
those conferred by statute to pass such orders as may be neces- 
sary for doing full justice to the requirements of the case. For 
instance in a Madras case (%), it has been held that there 


(2) 9 W. R., 402. 
(3) I. L. R, 28 Mad., 28. 
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is always a power in the court to prevent an abuse of process. 
The court has still the power to say when a witness attends 
that the witness shall not be examined or that he shall be 
examined in open court. Every court of competent jurisdic- 
tion has power “to prevent abuse of its process, by staying or 
dismissing, without proof, actions which it holds to be 
vexations. (4). Courts have inherent jurisdiction to recall 
and cancel orders which it had set forth per curtam. In 
Syad Tuffazal Hossein Khan v. Raghu Nath Prasad (®) the 
Judicial Committee of the Privy Council remarked. “To pro- 
ceed so far as the practice of his court will allow him, to 
recall and cancel an invalid order, is not simply permitted to, 
but is the duty of a judge, who should always be vigilant 
not to allow the act of the court itself to do wrong to the 
suitor. It would be a serious injury to the suitor himself to 
suffer him to execute an inoperative order.” The existence of 
inherent power was also recognised by the Allahabad High 
Court in a Full Bench case (£). The decision of the Madras 
High Court in Mahadeva Rao v. Sekin Ram Sahtb (7) is 
somewhat instructive. In this case pending a suit for recovery 
of property, an application for a temporary injunction was 
made. The Subordinate Judge dismissed the application. 
An appeal was filed against his order, and pending return 
of the notice an zøerim injunction order was made by the 
High Court. The question was raised, whether the High 
Court had jurisdiction to make an iferim order pending 
the return of the notice. Sir Arnold White, C. J, was of 
opinion that there was no provision anywhere either in the 
Code or reported decision that restrained him from holding 
that he had the power. He then remarked: “ As at present 
advised I should be inclined to nold that the power to make 
the order asked for exists apart from any express provision 
of the Code in part of the inherent jurisdiction of the appellant 
t.ibunal incidental to the exercise of its jurisdiction.” It is 
unnecessary to multiply instances. These decisions shew that 
courts are not rigidly circumscribed by the provisions of the 

(4) I. L. R., 28 Mad, 560 

(5) 7 B. L R, 186. 

(6). Dib. Ra 15 Ally95: 

(7) 14 M. L. J., 470. 
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Code and that they have what may be termed “inherent 
power” apart from the provisions of the Code to act according 
to equity, justice and good conscience in cases where no 
specific rule exists. 

Iam inclined to think that once a superior court has 
seisin of the matter, it acquires full power over the subject 
matter of the application. Can it be seriously contended 
that the court having the matter before it has no power to 
pass any incidental order, pending disposal of the said matter? 
Such incidental powers are necessary for the ends of justice, 
And so far as I am aware there is nothing either in the Code 
or judge-made law militating against the existence? of such 
inherent power. It does not stand to reason to contend that 
a court having full power to withdraw the case or appeal 
ultimately has no power to make an ¢#tertm order. The 
larger powers which are absolute include, in my opinion, the 
smaller and incidental power of passing necessary order to 
give full effect to what may be eventually passed. I shall 
now proceed to point out the manifest hardship and incon- 
venience of the opposite view. A, an accused moves a Sub- 
Divisional Magistrate to transfer a case pending before a 
Sub-Magistrate, If stay be not ordered, it will be yet open 
to the lower court to proceed with the case. Such court may 
grant an adjournment if it think fit. Refusal to do so will 
not be an irregularity. And I have known Magistrates declin- 
ing to hold “pendency of an application before a superior 
court” asa “reasonable cause” justifying an adjournment. It is 
very rarely that our Sub-Magistrates view with favour, the idea 
of a transfer, and in the absence of a stop order they not in- 
frequently proceed with the case. An instance in point 
occurred three years ago, ‘The then acting District Magistrate 
declined to order stay, brushing aside my contention about 
the existence of such inherent power and the unfortunate 
result of it was that while the application for transfer was 
pending before the District Magistrate, the Sub-Magistrate 
proceeded with the case declining to grant an adjournment. 
The strangest part, however, was that the Sub-Magistrate 
who had meanwhile sent up the record to the District 
Magistrate, mechanically recorded the depositions of the 
remaining witnesses, while the matter was still engaging the 
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attention of the District Magistrate. I refer to this shewing 
that there are Magistrates who not being restrained by any 
order would insist on their proceeding with the case. 
Suppose the case is ultimately transferred and then what is 
to become of these proceedings. Once a case is transferred, 
the trial has to be held denovo. It is also possible to conceive 
of instances where the lower courts actually close the case 
and pronounce judgments to the prejudice of the party 
applying for transfer. It may be that the order for transfer 
is passed just on the date the lower court pronounces its 
judgment without that court or the party ever knowing of it. 
Can the proceedings leading up to the conviction be quashed ? 
I am afraid I have to answer the question in the negative. 
The court having the power to refuse an adjournment, it 
cannot be urged that refusal under the circumstances con- 
stitutes such an irregularity as to vitiate the conviction. I 
think | have indicated sufficiently the manifold hardship 
that an opposite view will entail. Moreover the opposite 
view is fraught with evil and seems to me to be entirely 
opposed to the spirit of modern decisions which recognise 
the existence of inherent or incidental power. 


High Courts have in some instances ordered fulerim stay 
pending a transfer application. The powers of the High 
Court are regulated by the Code of Criminal Procedure and 
also by the Charter Act and the Letters Patent. It may 
be said that the High Court being a superior court, there 
is a general presumption against constructing a statute as 
ousting or restricting its jurisdiction. At first sight there seems 
some force in this view. Section 15 of the Charter Act and 
sectian 29 of the Letters Patent dealing with criminal jurisdic- 
tion do not expressly confer any power to stay. And yet 
the High Courts very often do stay proceedings. I may 
also point out that when an application is filed before 
the High Court or District Court, under section 25 of the 
Code of Civil Procedure which in a way corresponds with 
section 528, Civil Procedure Code, to withdraw any suit, 
such courts generally stay proceedings pending the hearing 
of the application. Section 25 does not expréssly confer any 
such power. Since the establishment of courts, such a 
practice has steadily grown-up so much so that this practice 
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which has become hallowed by time has all the reverence of . 
law and is deserving of respect. 


I cannot conclude this article without pointing out that 
the High Courts have in some cases stayed criminal proceed- 
ings arising out of a civil litigation pending disposal of the 
latter. Reference may be made to 23 Cal., 610, and 26 Bom., 
785, and 31 Cal., 858, and 30 Mad., 226. The above decisions 
proceed on the broad principle of expediency and a genuine 
desire not to harass the parties before the civil litigation, that 
gave rise to the criminal proceedings, is disposed of. 


There is one other short matter which I may consider 
before concluding this article. Under section 438, the 
Sessions Judge or District Magistrate may on examining the 
records of any proceeding make a reference to the High 
Court in cases where he himself cannot directly set aside the , 
proceedings. Canhe direct stay pending such reference? 
A case in point arose in this District, obtaining of a sanction 
which was confirmed in revision. A party instituted Criminal 
proceedings. The Sessions Judge being of opinion that sanction 
ought not to have been granted, made a reference to the High 
Court and passed an :nżerim stay of the criminal case. In this 
case (8) the prosecution was launched in Chenglepet District 
and the High Court held that the Sessions Judge had no such 
power. The High Court said: “This order is clearly ultra vires, 
the court of the Madurantakam Sub-Magistrate being outside, 
the territorial jurisdiction of the Sessions Judge of South 
Arcot, even assuming that the Sessions Judge could stay 
proceedings before any criminal court in his own Sessions 
division pending the disposal of any proceedings before him” 
under section 435. It is to be regetted that the High Court 
did not expressly decide the question. : 

In conclusion, I may state that in the absence of any 
statutory restrictions, courts have powers to pass such 
ad interim: orders consonant with the general scheme of the 
Act and the spirit of recent decisions recognising the existence 
of inherent powers on matter not specifically dealt with by 
the Legislature. 


R. SRINIVASA AITYANGAR. 
(8) I L. R, 26 Mad., 137. 
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ENGLISH. 


Defamation—absolute privilege. BOTTOMLEY 


CHANNELL, J, has neatly put the doctrine of absolute ee CHE 

privilege in cases of defamation thus :—“ In the public interest 908] 77 Las Jos 
it is not considered desirable to enquire whether the acts or a 
words of certain persons are malicious or not. That is really 
the true doctrine of absolute privilege, which, so far as it is 
a privilegé—it is, rather, a right of the public—is a privilege not 
to have conduct enquired into to see if it is malicious or not. 
The reason why this privilege is conferred is that persons 
who ocsupy certain positions should be perfectly free and 
indepen lent, and that their independence should be secured by 
preventing their acts from being brought before tribunals merely 
by making the allegation that they have acted maliciously.” 
As Lopes, L. J, said, “ This ‘absolute privilege’ has been 
conceded on the grounds of public policy to ensure freedom 
of speech where it is essential that freedom of speech should 
exist,” Royal Aquarium v. Parkinson, | 1892], 1 Q. B., 451. It is 
in the public interest therefore that the right of free speech is 
allowed to prevail over the right of reputation. “ We un- 
hesitatingly recognise the fact,” remarks Cooley, “that in many 
cases, however damaging it may be to individuals, there 
should be and must be legal immunity for free speaking, 
and that justice and the cause of good Government would 
suffer if it were otherwise. With duty often comes a 
responsibility to speak openly and act fearlessly let the con- 
sequences be what they may; and the party upon whom the 
duty was imposed must be left accountable to conscience 
alone, or perhaps to a supervising public sentiment, but not 
to the courts” (Law of Torts. Vol. I, P. 424). See also 
Odgers, Libel and Slander, 215, 218 


[i 
K 





Contract—promise to marry—made during hfetime of wife—public policy. SPIERS 
; v 
CHANNEL, J. intimated an opinion last year in Wilson v, HUNT 
Carnley, 23 Times L. R. 578, that a contract to marry between Lt907 77 L J 
? z 7 RK, Bos 32i, 
two persons one of whom is at the time already married to 
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the knowledge of the other might be valid where the other 
consort was an incurable lunatic, or the promise was made at 
the death bed and upon the request of the dying consort. 
PHILLIMORE, J. in a learned Judgment has now reviewed the 
authorities and expressed the opinion that such a contract is 
against public policy and is void in all cases. In the case 
before him the promise was made by a married man whose 
wife at the time was an invalid and subject to heart complaint. 
The wife however, lived for more than eight years after the 
date of the promise, for breach of which promise the plaintiff, 
between whom and the defendant immoral relations had 
commenced after the promise, brought this action. It was 
found as a fact that the defendant only promised marriage to 
the plaintiff in order to gain immediate possession of her 
person and she knew that such was his object. The learned 
Judge held that the action could not be maintained. Public 
policy is often a treacherous ground of decision, but in this 
case the ruling, we apprehend, is unexceptionable. 


A case where the plaintiff is not shown to have been aware 
of the defendant being a married person may stand upon a ` 
different footing, Wild v. Harris, L. R, 7 C. B. 999; 
Millward v. Ltitlewood L. R., 5 Ex., 775. But where the 
plaintiff is aware of the defendant’s status no plea of estoppel 
or warranty of capacity can be raised. To adopt the words of 
an American Judge quoted by PHILLIMORE, J, “Only in the 
most corrupt condition of society could such agreements be 
tolerated as lawful. They are, in themselves, a violation of 
marital duty, and the persons who make them are morally 
unfaithful to the marriage tie. A contract so deeply at war 
with the best interests of social life and which can neither be 
proposed on the one side nor listened to on other without 
a consciousness of moral wrong—a contract, too, incapable of 
performance except upon a contingency so remote as not to 
be expected, and which it is a sin to anticipate for such a 
purpose—such a contract should certainly not be recognised as 
valid in a court of justice” Paddock v. Robinson, 14 Am. Rep. 
112, The mere fact that the promise is to marry after the 
previous marriage has been put an end to, does not make any 
difference. As another American Judge, also quoted by 
PHILLIMORE, J, said. “It is wholly fallacious to suppose that 
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a contract is not illegitimate if the act agreed to be done would 
not be illegal at the time of its contemplated performance. 
Such is not the law. A contract is totally void, if, when it is 
made it is opposed to morality or public policy. The institu- 
tion of marriage is the first act of civilization and the protec- 
tion of the married state against all molestation or disturbance 
isa part of the policy of every people possessed of morals and 
laws. But this relationship, in order to execute the purpose 
for which it is established, requires the undivided devotion of 
each of the parties to it to the other, and the consequence 
is that it is invaded and impaired by any thing which has a 
tendency to alienate such devotion,” (Worce v. Brown, 20 Am 
Rep. 388; 2 Williston Cases on contracts, 543), see also 
Lawson on Contracts, 121-2. 


Will—condition against entering naval or military service-—public policy. IN re, BEARD 


[1907]77 L. J., Ch. 


A testator devised certain property to his nephew, *‘ pro- 265. 


vided that he does not enter into the naval or military 
services of the country,” in which event it was provided that 
the bequest was to take effect in favour of another nephew. 
SWINFEN EADY, J. ruled against the validity of the condi- 
tion. “In my opinion” he said, “there can be few, if any, 
provisions more against the public good and the welfare of 
the State than one tending to deter persons from entering 
the naval or military service of the country. Sucha provision 
strikes at the very security of the State, which must depend 
for its protection against external enemies on the armed 
forces of the crown, both naval and military; and the law 
looks not to the probability of public mischief occurring in 
the particular instance, but to the general tendency of the 
disposition. If conditions imposed be really and in prin- 
ciple against the public good, and clearly and directly op- 
posed td the public welfare, they are certainly void. Salus 
reipublice suprema lex.” 


Doubtful questions of policy must be left to be settled by 
the Legislature, but here the condition was clearly against 
the public good. The crown has a right to the services of 
all its subjects io war, and a condition tending to deterany 
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such subject from doing his duty, if called on, the law cannot 
uphold. The decision therefore, we apprehend, is wholly 
sound. 


+ 





IN RE LUCAS AND Compensation—land acquisition—natural adaptability of land. 
CHESTER FIELD 


GAS AND WATER Questions frequently arise as to the matters that ought to 
BOARD. : a, as : ; 
[1907] 77 L- J- be taken into consideration in estimating the value of land 
. B., 374 which is being compulsorily acquired. ‘lhe Indian Land 
Acquisition Act provides that the market value of the land 
has to be ascertained. (Section 23). This was explained in the 
case of Prem Chand Burral v. Collector of Calcutta, I. L. R, 2 
Cal., 103, to mean the value not according to the present dis- 
position of property, but laid out in the most lucrative and 
advantageous way in which the owners could dispose of it. 
Collector of Poona v. Kashi Nath, I. L. R, 10 Bom. 585; 
Munji v. Khetsey, I. L. R, 15 Bom. 279. As was explained 
in the later case of Rayendio v. Secretary of State 1. L. R, 
32 Cal, 343, “future utility is a thing that people have an 
eye to in buying land, the market price of land is affected 
by it. Such future utility, must be estimated by prudent 
business calculations, and not by mere speculation and 
unpractical imagination. Cf Secretary of State v. Charles- 
worth I. L. R, 26 Bom, 1 P. C. These authorities are in 
harmony with English precedents in which stress has been 
laid on the “special adaptability” of the land. Bray, J. 
accordingly rules that in estimating the value of land to 
be compulsorily acquired by a Water Board under statutory 
powers, the natural and peculiar adaptability of the land for 
the purpose of the construction of a reservoir is a proper 
matter for consideration as an element of value, although 
such a reservoir could not be constructed without the con- 
currence of the board and no purchaser could be found for 
the land other than a person who had obtained parliamentary 
powers. j 


In such a case, the fact that the Water Board itself might 
apart from the statutory powers, have become possible pur- 
chasers, who would have given a special price for the land, 
ought to be considered in estimating its value. It must be 

" remembered however, that the probable use to which the land 
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may be put after its acquisition, and any increase of value 
therefrom must be entirely excluded from calculaticn. See 


Cripps on Compensation pp. 102—117, Hudson on Comifensa 
tion, vol. 1, P. 293. 


NOTES AND CUTTINGS. 





WE had occasion sometime ago to express our satisfaction 
at the pdéint decided in the case of Kaftan Singh v. Thakur 
Das (3 A. L. J. R, 234) having been referred for 1e-considera- 
tion to the Full Bench. We regret now to have to report 
to our readers that the said reference has proved aboitive 
(Bhant Mal v. Makhanlal reported elsewhere.) The Chief 
Justice declined to appoint a bench for the disposal of the 
Full Bench reference upon the grounds that he and BURKITT, J. 
had decided the matte: after careful consideration and it was 
not desirable to reopen it. The Division Bench to which the 
case came-back thereupon dismissed the appeal. We feel 
bound to say that the case has ended in a very unsatisfactory’ 
manner. We do not for one moment question the desirability 
of there being uniformity of practice in matters of procedure. 
But all the same it must be temembered that where the matter 
is one of procedure, the maxim szare decésts has ro application ; 
and a prompt correction of errors can only add to the dignity 
and prestige of a court and not detract therefrom. It has 
been repeatedly said in support of the ruling in Kattan Singh 
v. Thakur Das that an auction purchaser is the representative 
of tHe judgment-debtor, But it is not every question that 
arises in connection with any execution proceedings which 
fall within the purview of section 244, Act XIV of 1882. 
The question must be one which relates to the execution 
discharge or satisfaction of a decree and it must arise as 
between the parties to the suit in which the decree was passed 
or their representatives. If it is one that arises between 
two parties each of whom claims to be the representative of 
only one of the parties to the suit, or between, say, the judg- 
ment-debtor and a representative of the judgment-debtor 
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section 244 obviously can have no application (Gour Mohan v. 
Dino Nath, 1. L. R, 25 Cal, 49; Manganlal Mulji v. Doshi 
Muli, I. L. R., 25 Bom., 631. Bakhtawar Lal v. Baru Mal 
4 A. L. J. R.,492; ch Kastura Kunwar v. Gaya Prasad, tbid 47), 
It is also clear that the decree-holder not being interested in 
any dispute between the judgment-debtor and the auction 
purchaser, such dispute does not raise any question relating 
to the execution, discharge or satisfaction ofa decree. Upon 
no view of section 244 therefore can the precedent of Kaitan 
Singh v. Thakur Das, be supported. That the ruling is con- 
trary to the intention of the Legislature, a perusal of Art, 138. 
II Schedule, Act XV of 1877 makes abundantly plajn. It is 
deeply to be regretted therefore that learned Judges should 
sacrifice reason and principle to precedent, and not always 
give effect to their own independent judgment. 





Two important Full Bench references have been recently 
heard in our court. It will be remembered that in Hashmatg 
Atı v. Muhammad Umar (4 A. L. J. R, 209) a Division Bench 
had ruled that Mahomedans were not entitled to the benefit of 
section 4 of the Partition Act No. IV of 1893. This view did 
not find favour with STANLEY, C. J., and BURKITT, J., and so 
in F. A. 92 of 1906, Nawab Sultan Begam and others v. Babu 
Debi Prasad, a reference was made to a larger bench, The 
reference was heard on the 21st April by STANLEY, C. J. 
BANERJI and AIKMAN, JJ., and the view that fs believed to 
have found favour with the learned Judges was that the expres- 
sion “undivided property in section 4 could not be restricted to 
the joint-property ” of a Hindu family of coparceners, The deci- 
sion is unexceptionable, though we cannot help feeling that at 
least one of the Honourable Judges responsible for the -earlier 
decision should have been invited to take part in the delibera- 
tions of the Full Bench. 





In the Second Full Bench, reference (F. A. 137 of 1906, 
Rai Bahadur Lala Ram Charan Das and others v. Gaya 
Prasad and another) the question for determination was 
whether the natural guardian of a minor was the latter's 
agent duly authorised” within the meaning of sections Ig 
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and 20 of the Intian Limitation Act. In Tak Singh v~. 
Chhutta Singh (1. L. R., 26-All., 598), it was held by STANLEY, 
C. J, and BURKITT, J. that the natural guardian of a minor 
was not such an agent within the meaning cf section 20. All 
the authorities, however, do, not seem to have been placed before 
their Lordships, as the respondent was not represented, nor 
was it brought to their notice that one of the cases they pur- 
ported to follow, namely, Maharana v. Vadi Lal, (1. L. R., 20 
Bom.. 61) had been subsequently overruled by a Full Bench 
of the Bombay High Court in Axnapaganda v. Sangadigyapa 
(I. L. R., 26 Bom, 221). There is. no doubt, some Calcutta 
authority in favour of this view though the case of Narendra 
v. Kat Charan, (1. L. R., 29 Cal, 647) goes to show that there 
has been a turning of the tide even in Calcutta. The Madras 
High Court has for a long time upheld the more comprehen- 
sive interpretation of the word “agent” in sections 19 and 20, 
and since the Privy Council case of Beti Maharani v. The 
Collector of Etawah (1. L. R, 17 All., 198), ıt does not seem 
that the word “agent” in those sections can be limited to mean 
only what has been called a contractual agent. All doubts 
upon the matter the Legislature proposes to settle by provid- 
ing expressly for acknowledgments and payments by guardians 
of minors in the new Limitation Bill. Whether the law under 
the present Limitation Act is different is the question upon 
which the reconsidered opinion of the Allahabad High Court 
is now being awaited with much interest. 


Judicial fesis-—A very serious view of the Judicial jest is 
taken by the Solicitors Journal which speaks of the “ prevailing 
epidemic of jokes in court.” According to our learned contem- 
porary, “ this cracking of jokes and playing for the laughter of 
the gallery in which some judges and many members of the 
bar indulge, tends to derogate from the dignity of the court.” 
But surely the jocular habit is no new thing in the courts. 
Mr. Justice Hawkins, for instance, was quite as ready to 
crack a joke as any living occupant of the Bench, and more 
laughter was created by Sir Frank Lockwood than all the 
present leaders of the Bar are ever likely to cause. Probably 
the greater publicity given to legal proceedings leads people 
to believe that jesting has increased in the courts, “The 
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court is very much obliged to any legal gentleman who 
beguiles the tedium of a legal argument with a little honest 
hilarity ”—so said Chief Justice Erle a good many years ago. 
It is the quality of the jokes that really matters. 


A little joke of Mr. Justice Eve’s is the text from which our 
learned contemporary has preached its sermon. There would 
appear to be an idea that Chancery is much too serious a 
place to joke in. Asa matter of fact some of the brightest 
of the judicial wits—Knight Bruce, Westbury, Bacon, James 
and Chitty—have been Chancery judges. Was it nota Vice- 
Chancellor—Malins, to wit—who, when an egg was thrown at 
him on the Bench, had the presence of mind to say, “This 
must have been meant for my brother Bacon”? It wasina 
Chancery court, too, that Sir Frank Lockwood made his first 
joke at the Bar. “What do you come here for?” asked Lord 
Romilly. ‘Three and one, my lord,” was the memorable reply. 
Mr. Birrell has described this as the last joke ever made in the 
High Court of Chancery. It’s a hard saying, especially from 
one who was himself a Chancery practitioner. 

Though a Court of Justice is not, as Mr. Justice Butt 
once -remarked, a church, an incindent in the career of Mr. 
Justice Stephen shows that law anl laughter may sometimes 
be ill-allied. Both the parties to a slander case, that came 
before him, were employe.l at Billinsgate and counsel for the 
defence made merry of the inviting fact. The plaintiff was 
represented by Mr. H. F. Dickens K. C. then a young 
member of the Bar, who, seeing the judge and jury being 
carried away by the humour of the situation made a serious 
effort to bring out the injury done to his client. At once Mr. 
Justice Stephen’s sense of fairness was aroused. He summed 
up in favour of the plaintiff and, after the jury had retuyned 
averdict for Mr, Dicken’s client, sent this note from the 
Bench: “ Dear Dickens—I am very grateful to you for prevent- 
ing me from doing a great act of injustice.” 

(Madras Law Times). 
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[Important cases will be reported hereatfter.] 


Res judicata—Question of tithe—Decision by Assistant Collector—Suit for 


declaration. 
Defendant's appeal. 


A question of title raised by the then defendants in a suit for arrears 
of rent valued at less than Rs. roo was decided against them by the Assist- 
ant Collector and a decree passed. The plaintiffs then brought the pre- 
sent suit for a declaration that they were the owners of the land. The 
suit was valued at Rs, 250. Held (BANERJI, J.), that the decision of the 
revenue court operated as res judicata, to the determination of the pre- 
sent sult. Salig Dube v. Deoki Dube, A\WV.N., 1907, p. 1, Bent Pande v. Raja 
Kusal Kishore Prasad, A. W. N., 1907, p. 6, followed, and Ram Charan 
Singh v. Harshankar Singh, IL L. R., 18 AIL, 59. referred to. 


Govind Prasad, for the appellant. 
AM, L. Agarwala (with him Gulsari Lal), for the respondents. 


Appeal allowed. 


+ 


Minor—Sale by— Vendee discharging morigage-debt—Mere volunteer. 


Bhagwan Das and Chhote Lal owners ofa shop mortgaged it to Matru- 
Mil and Basdeo ‘They died leaving sevetal heirs, one of whom was a 
minor. The heirs executed a sale deed of the said shop in favour of the 
plaintiffs for Rs. 600, out of which Rs. 231 was paid to discharge the mort- 
gage of Matru Mal and Basdeo, and Rs. roo were paid in cash to the 
minor. The Registrar refused to register the sale-deed and consequently 
the plaintiffs brought this suit to recover the amount they had paid. 
Held (BANERJI, J.), that the sale by the minor being a void sale, the vendees 
acquired no interest in the property, and the payment made by them was 
only gratuitous and they could not recover the money so paid from the 
moitgaged property. 

Sarat Chandra Chaudhri (for J. N. Chaudrt), for the appellants, 

Gulsari Lai, for the respondent 


Appeal dismissed, 
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April 24, 1908. Construction—niorigage deed—ITinplied covenant to pay. 


BHAGWAN PRASAD The mortgagees of certain simple moitgage deeds sued after the death 

of the original mortgagor, his sons, who were members of a joint Hindu 

family, for simple money decree in the Court of Small Causes which dis- 

Civil Revison missed the suit on the ground that there was no personal liability. eld 

No, 100 of 1907. (RICHARDS, J }, that every mortgage carried with it the personal liability to 

: pay the money advanced, Jfusahth Zeman Khan v. Inayat-ul-lah Khan, 
L L. R, 14 All, 513, followed. 


Gokul Prasad, for the appellants. 


v. 
PARSIDH SINGH. 





Guisari Lal, for the opposite party. 
Application allowed. 





April 24, 1908. Morleage—Occupancy tenancy —Ejectinent—right af mos leagee whether 


lost, 
MUHAMAD ISMAIL 
AND OTHERS An occupancy tenant executed a usufructuairy mortgage of his holding 
Y on 2nd August 1897, but the tenant continued in possession. In execution 


i niadarae of a decree for arrears of rent, the zamindar ejected the tenant. Thereupon 
the mortgagees sued for possession. He/d, (RICHARDS, J.) that the mort- 
S. A. No. 204 0f gagees’ rights detet mined with the tenancy and the suit for possession was 
Aes not maintainable. The mortgagees were, however, entitled to possession 
of the plots not covered by the ejectment decree. Harnandam Rat v. 
Nakchedt Rat, A. W. N., 1906, p. 302. 
Muhanunad Ishaq, for the appellants. 
Govind Prasad, for the respondents. 





Appeal and objection dismissed. 


April 24, 1908. Morleage—Moveable property— Kegistration Act—~ Section g8. 


5 pat roe Held (RICHARDS, J.), that the mortgage of a Stone Sugar Cane Press, 
HA ” Bie as 
WAR assuming it to be a moveable property, was not illegal, but was recognised 


Y by section 48 of the Registration Act, and a decree for the sale’ thereof 


JoKkHU UPADHIA could be passed. : 
AND OTHERS. 





G. L. Agarwala, for the appellants. 
S. A. No. 215 of _— 
1907. Kalindt Prasad, fo. the respondents. 


Appeal allowed. 
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ERRONEOUS DECISION ON A POINT OF LAW, 
. RES JUDICATA. 





IT. 


Having in the former part given a resume of the case- 
law on the subject, let us next proceed to consider how far 
the views taken by our courts are warranted by the provisions 
of the Code of Civil Procedure. Bar by suit, bar by judgment 
and bar by verdict are the three main branches of the doc- 
trine of res judicata. Section 43 of the Code of Civil Proce- 
dure deals with the first of the above branches, whilst the 
other two are provided for by section 13. The gist of the 
last branch vz, bar by verdict is that an actual decision on 
any matter directly and substantially in issue in a suit is 
conclusive of that issue in every subsequent suit brought on 
any cause and for any purpose or object. This branch has 
sometimes been improperly styled “estoppel by verdict” and 
that has given room to some confusion as is apparent from 
the observation of MUTHUSAMI AYAR, J., in the case of 
Parthasaradi v. Chinna Krishna(+). “The term estoppel by 
verdict” he concludes “indicates that such estoppels are con- 
fined to questions of fact only and no authority has been 
cited to warrant the application of the rule to the determina- 
tion of an issue of law.” The learned Judge apparently 
thought that, estoppel being an inference from facts, the term 
estoppel by verdict excluded matters of law. But there is 
nothing in the term or in section 13 of the Code of Civil 
Procedure, as will be shown presently, to limit the application 


(DL L R, 5 Mad., 304 
XXII 
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of the rule of res judicata to the determination of an issue of 
fact only, 


This rule of bar by verdict was left unnoticed by section 2 
of the Code of 1859. But it was acted upon by our courts on 
general principles of English Law and the Code of 1877 
supplied the deficiency, which was made more comprehensive 
by the Code of 1882, section 13 of which runs thus :— 


“No court shall try any suit or issue in which the matter 
directly and substantially in issue has been directly and | 
substantially in issue in a former suit between the parties or 
between parties under whom they or any of them claim, 
litigating under the same title, in a court of jurisdiction 
competent to try such subsequent suit or the suit in which. 
such issue has been subsequently raised and has been heard 
and finally determined by such court.” 


The section as thus framed deals with two things ; first, trial 
of suits ; and secondly, trial of issues. A suit ends in a dismis- 
sal or decree in whole or in part, and an issue ends in a finding. 
Section 13 lays down that not only is a suit which has been 
once tried and determined not again maintainable but also an 
issue which has been once raised and decided shall not be 
tried again. What is therefore necessary under section 13 
for the doctrine of res judicata to apply, is identity of matter 
in issue in the two suits. 


Issues arise when material propositions of fact or law 
are affirmed by the one party and denied by the other. Issues 
therefore are of two kinds: issues of fact, issues of law (2), A 
third kind has also been recognised, vts., issues of mixed law 
and fact. The matter in issue may, therefore, be one of fact, 
or of-law or of mixed law and fact. Again the section 
speaks of fhe “matter which may be one of fact or of law or 
of both. The term ‘matter’ “in issue” is nowhere defined 
by the Legislature, though the term ‘fact in issue’ is defined 
by section 3 of the Indian Evidence Act of 1872. The use of 
the word “ matter” in section 13 cannot , therefore, have been 
otherwise than intentional. So upon a natural and gramma- 
tical construction of sections 13 and 146 of the Code, it is 
clear that if the matter directly and substantially in issue in 


(2) Sec. 146 C P.C. 
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the previous suit whether it be one of fact or of law or of 
both, be the same as in the subsequent suit, the matter is res 
judicata, . 


We have already seen that if the question decided in the 
previous suit be one of mixed law and fact,-the Calcutta and 
the Madras High Courts are agreed that the decision is final 
and operates as a bar. The conflict only arises when the 
question is one of pure law. The Bombay High Court says 
that a matter of law can never be res judicata The Allaha- 
' bad High Court and the Calcutta High Court in their earlier 
decisions and the Punjab and the Oudh Courts follow the 
strict rule of law laid down by section 13 of the Code. The 
recent decision of the Calcutta High Court in Adsuiunnissa v. 
Shama Charan (3), makes the applicability of the doctrine of 
res judicata to the present question, dependant upon the 
identity of the cause of action in the two suits. According 
to the Madras High Court, an erroneous decision on a 
point of law is res judicata, only if the object-matter of the 
two suits is identical and not when the subject-matter is 
different. This view was also recently affirmed by the same 
court in the case of Mangala Thammal v. Narayanasaimy (+), 
where their Lordships observe :—“ It has long been settled 
by authority in this court and cannot, we think, now be 
questioned that an erroneous decision by a competent tribunal 
of a question of law directly and substantially in issue 
between the parties to a suit does not prevent a court from 
deciding the same question in a subsequent suit according to 
law. * * = The court cannot of course allow the correct- 
ness of the decree given in the former suit to be questioned 
in the later suit on the ground that the former suit was 
decided under a mistake of law, nor can it pass a decree, the 
effect of which would be to set at naught in whole or in part 
the decree in the former suit as it was asked to do in 
Keveeriammal y. Sastri Ramier (t)? “A voidable judgment” 
says Dr. Bigelow, “is perfectly” valid until it is set aside or 
- reversed and a judgment is, for the purpose of the decision, 
as conclusive upon the law involved in the cause as upon the 


(3) I. L. R., 32 Cal,749 
(4) 17 Mad., L. J., 250 (£) I. L R., 26 Mad., 104. 
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facts. Otherwise the doctrine of res judicata would in many 
cases be a mere delusion (°),” 


The words object-matter and subject-matter find no place 
in section 13 and the phrase cause of action was omitted in 
the later Codes by reason of the difficulties experienced by the 
courts in construing the same and a more wide one, “ matter 
directly and substantially in issue " was substituted. Identity 
of the matter in issue is all that is required under section 13 
for the application of the doctrine. Buta matter in issue is 
quite different fromthe subject-matter of a suit, the identity of 
which is not required for the application of the doctrine of res 

judicata, “It is the matter in issue and not the subject-matter 
of a suit” observed COLLINS, C. J. in Kunji Amina v. Raman 
Menon (7), “that forms the essential test of res judicata? Sir 
Barnes Peacock in delivering the judgment of the Privy 
Council in Prtapur Raja v. Buchi (8), remarked :—“ It was 
contended on the part of the plaintiffs that cases do not 
establish that an estoppel is binding unless the suit relates 
to the same subject-matter, but it appears to their Lordships 
that the cases which have been referred to do not establish, 
that position.” Similarly their Lordships of the Allahabad 
High Court, in coming to a conclusion whether, under the 
Statute Law in India, identity of the subject-matter is or is 
not essential, whenever a plea of res zudtcata has to be consi- 
dered, observe :—“ We cannot fail to take notice of the 
difference between the language in which section 2 of Act 
VIII of 1859, and that in which section 13 of Act XIV of 
1882, is couched. There is no express allusion to subject- 
matter in section 13. The result or the fruit of the litigation 
at which parties are aiming is no longer a matter forthe 
consideration of ourcourts. What is to be considered, if l 
the metaphor may be extended, is the root of the difference 
between them, and the courts are now forbidden to try any issue 
in which the matter directly and substantially in issue had been 
directly and substantially in issue in the former suit. This 
is more in accordance with the principles on which the rule of 
res judicata is founded (?)” Thus identity of the subject- 
matter of the two suits is not an essential requisite to sustain 


(6) Big on Estop., p. 52. (7) L L. R, 15 Mad., 494. 
(8) L. R., 12 L A., 16. (9) L L. R., 24 All, 112. 
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a plea of res judicata. So also identity of the object and the 
relief in the two suits is not considered necessary for the 
operation of the rule of res judicata, Ifthe facts are the same 
an unsuccessful attempt to secure a relief or redress ofa 
higher or more complete nature has been held to preclude 
a party from subsequently seeking a lower or lesser remedy. 
In Barrs v. Jackson ('°), the Court of Appeal held that a 
sentence of an Ecclesiastical Court in a suit for administration, 
which depended upon the question which of the parties ts 
the next of kin to the intestate, was conclusive upon that 
question in a subsequent suit in the Court of Chancery 
Division, between the same parties for distribution, Nor 
will a change in the form and the cause of action, affect the 
operation of the rule. Dr. Bigelow observes that the fact 
that form of action and the precise remedy sought is not the 
same, will not prevent the existence of an estoppel. In Al 
Moideen v. Kombi (11), the court said :—“ It has been held 
that the plea of res judicata is a bar not only to the trial of a 
suit but also to the trial of any one of the issues in a suit, 
which may haye been heard and finally decided and which 
may form the ground or one of the grounds of the decision, 
and that itmay bar the trial of such an issue though the 
ground of actioa in second suit is not the same as the first.” 
The Privy Council case of Krishna v. Brajeswart (1%), is in 
point. There one C, claiming to be the adopted son of A, 
brought a suit, against certain putnidars who had obtained 
leases from B, in order to have those leases set aside on the 
ground that B having only a life interest in the estate, had 
no power to grant them. One D, intervened in that suit 
alleging that he was the heir of A, and was, therefore, entitled 
- to dispute C’s alleged adoption. An issue as to the alleged 
adoption was raised and was decided in favour of C. That 
decision was confirmed in appeal. Subsequently D, claiming 
to be the heir of A, brought a suit to set aside the adoption 
of C, and the committee held that the former decision operat- 
ed as a bar. In the above case, the subject-matter, the object- 
matter and the cause of action in the two suits are all quite 
different and yet their Lordships said :— By the general law 


(10) 1 Phil, 582. (ir) L L. R., 5 Mad., 239. 
(12) L. R, 2 IL A,, 283. 
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where a material issue has been tried and determined between 
the parties in a proper suit and in a competent court, it cannot 
in their opinion be again tried in another suit between them.” 
Mr. Freeman, referring to the identities of subject-matter, 
object-matter and the cause of action says:— “While a 
concurrence of these identities usually attends when one case 
is determined by the decision in another, yet nothing is 
indispensable to impart a conclusive effect to a former judg- 
ment as will be manifest by a reference to a few of the 
reported cases, except identity of issue or issues involved.” . 
Thus we see that the doctrine of res judicata requiring identi- 
ty of the matter in issue, will therefore apply, even when the 
subject-matter, object and the relief, and the form and the 
cause of action are different, and that the operation of the 
rule cannot be avoided by the fact that the former decision 
was based upon an erroneous view of the law or a view of 
the law which though, rightly or wrongly, then believed to be 
sound has since been disapproved or overruld by a Full 
Bench. The above view is fully supported by the observa- 
tions of Lord Hobhouse in the case of Malikarjun v. Nat hari 
(18), He says :—“ It (the court) made a sad mistake it fs 
true ; but a court has jurisdiction to decide wrong as well as 
right. If it decides wrong, the wronged party can only take 
the course prescribed by law for setting matters right; and 
if that course is not taken, the decision however erroneous 
cannot be disturbed,” 


But the rule of law on the present question, as deducible 
from the American cases stated by Dr. Bigelow favours, 
in a way, the view taken by the Madras High Court: He 
says:— The rule in these and other cases, to state it formally 
is that a matter of fact or generally speaking of * law 
once adjudicated by a court of competent jurisdiction, 
concurrent or exclusive, however erroneous the adjudica- 
tion, may be relied on as an estoppel in a subsequent suit 
+*+ * * when either party or the privies of either 
party allege anything inconsistent with it; and this when 
the subsequent suit is based on the same or different 
cause of action”, And in the next para he adds :—-“ But 
although verdict estoppels apply in a different as well 

(13) L L. R., 25 Bom., 337. 
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as the same cause of action, it must not be supposed that the 
parties would be estopped by a judg ment in one cause of 
action from disputing in another cause of action, the doctrine 
of law applied to the first. The facts decided in the first case 
cannot be disputed and for the purpose of conclustveness of 
these facts and no further, the law applied must be accepted. 
Thus if a decree in a suit to declare a mortgage invalid pro- 
ceeds upon the constitutionality of a statute, the parties cannot 
afterwards deny the validity of the statute in question when 
the mortgagee attempts to foreclose. But it could hardly be 
said that they could not raise the same question again in a 
suit upor a difterent subject-matter ('4).” But in the foot-note 
to the last sentence, the author adds that the subject is not 
without its difficulty. 


C. S. BHASHYAM AYANGAR, 
Pleader. 
(14) Big on Eslop. too, ror. 


(To be continued ) 
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CASES AND COMMENTS. 


Elephani—Property in. 

THE old Roman Lawyers discussed the question as to 
how and when property «arose in wild animals and when it 
ceased, with a fulness which is wanting in other systems of law. 
For instance, we read in Justinian that “wild beasts, birds, fish, 
that is, all animals which live either in the sea, the air, or on 
the earth, so soon as they are taken by any one, immediately 
become by the law of nations the property of the captor ; for 
natural reason gives to the first occupant that which had no 
previous owner. And tt is immaterial whether a man takes 
wild beasts or birds upon his own ground, or on that of 
another....... Whatever of this kind you take is re- 
garded as your property, so long as it remains in your keeping, 
but when it has escaped and recovered its natural liberty, it 
ceases to be yours, and again becomes the property of him 
who captures it. It is considered to have recovered its natural 
liberty, 1f it has either escaped out of your sight, or if, although 
not out of sight, it yet could not be persued without great diffi- 
culty.” Lib., II., Tit., I, 12, And again we are told further on 
that ‘with respect to animals which are in the habit of going and 
returning, the rule has been adopted, that they are considered 
yours as long as they have the intention of returning, but if 
they cease to have this intention, they cease to be yours, and 
become the property of the first person that takes them. 
These animals are supposed to have lost the intention, when 
they have lost the habit, of returning. It is not very often - 
that cases arise in India calling for the application of these 
or similar rules. One such, however, came in recently from 
Assam before the Calcutta High Court it is the one noted on 
the margin. The facts were that an elephant belonged to the 
plaintiff. According to the custom in Assam, the elephant 
was turned into the jungle to graze with the legs hobbled. 
One day it disappeared. Search was made for it but it could 
not be found. Several months elapsed and then it was 
captured by the defendant. Plaintiff then sued the defendant 
to recover it. The defence was that at the time of its recapture 
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the animal was wild and therefore it had ceased to be the 
property of the plaintiff. The lower court found that on 
being recaptured the animal resumed its domestic habits. 
The High Court decreed the plaintiff's claim, STEPHEN and 
HOLMWOOD, JJ., observe that there are under such circums- 
tances various tests of judging whether an animal is wild. One 
in animus revertendi. “Tf the animal has gone away and may 
be supposed to be likely to return to a state of captivity it is 
obviously not wild.” Another is whether on being recaptured 
it has or has not to be treated like a wild animal (Peed v. 
Scott Campbell, 3 C. L. R, 515). Now in the present case the 
fact that it resumed its domestic habits on being recaptured 
was treated by the court as a “conclusive proof that it was not 
wild and that the property in it had never ceased under the 
general law relating to wild animals.” Whether the judgment 
would have been the same if the animal had taken sometime 
after its recapture to revert to domestic habits, is a different 
question. 





Decree against a Shebut(—sale of Debuter lands in execution. 


The judgment-debtor in this case who sued for mesne pro- 
fits was the Shedatt of anidol. He defended the suit as Shedazt. 
In the decree also he was described as Shedatt. The question 
then arose whether deduter lands could be sold in execution. 
Maclean, C. J, and Doss, J., held, that they could. Doss J., 
delivered a learned and instructive judgment in which he dis- 
cusses the legal position of a SAedazt with thoroughness, His 
Lordship pointed out that the SAebarts’ possession was the pos- 
session of a manager and then he went on to observe “If the 
rents and profits collected during the period for which the 
decree-holders have been kept out of possession, have been 
applied wholly for the purposes of the idol, then there can 
scarcely be any doubt that the estate of the idol must compen- 
sate the loss, sustained by the decree-holder. Doss, J., further 
compared the liability of the estate of an idol for wrongs com- 
mitted by its SAedazt in the reasonable management of its pro- 
perties to the liability of a corporation for the wrongs committed 


by its agents in the course of their duties, and for the benefit 
XXII 
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of the corporation. (The Mercy Dock Trustees v. Gibbs, L. 
R., 1 H. L., 93) and again to the liability of a trust estate for 
wrongs committed by the trustee in the ordinary management 
of the trust estate (1900, 1 Ch, 199). See Parsotam Gtr v. 
Dat Gir, I. L. R, 25 All, 296, on a similar point. 





NOTES AND CUTTINGS. 
Mr. Justice Ryves. 


The announcement that Mr. Ryves is to get an appoint- 
ment on the Bench of the Calcutta High Court will be 
received with unfeigned pleasure by his many frierids here. 
Mr. Ryves was called to the Bar in 1888 and was enrolled as 
an advocate of this Court in 1889. The Allahabad High 
Court podsessing only the appellate side does not offer a 
wide scope for the education of a beginner in the elements 
of original practice. Mr. Ryves, therefore, practised for some- 
time at Saharanpur. Later when he joined the High Court 
his progress in the profession was exceptionally rapid. 
Beattie exclaims 

Oh! who can tell how hard it is to climb 
The steep where Fame’s proud temple shines afar. 


But in Mr. Ryves’ case the toilsome ascent has been a 
‘prim-rose path.’ For in a very few years of his beginning to 
practise in the High Court the lucrative post of Government 
Advocate was within his reach by the appointment of Mr. 
Chamier to the Judicial Commissionership of Oudh. His 
work as such is yet too recent to be properly made the sub- 
ject of criticism, but his unfailing courtesy, urbanity and 
fairness have always been highly appreciated by his colleagues 
as well as opponents. Mr. Ryves also officiated for sometime 
as the Judicial Commissioner of Oudh and won the golden 
opinion of every one who came into contact with him. And 
now that fortune has favoured him, and he has attained the 
object of a laudable ambition, we hope that the new Judge 
will be able to maintain the traditions of the Hon’ble Court 
to which he is now. to be translated. We offer him hearty 
congratulations and wish him every success. 
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THE LAWYERS COMPANION, THE LAWYERS’ REFER- 
ENCE, THE INDIAN EVIDENCE AcT—by T. V. Sanjiva 
Row, Madras, 1908. 


There is no more indefatigable maker of law-books in 
India than Mr. Sanjiva Row, and as we have had occasion to 
remark more than once before, his works are all of distinct 
merit. ° In fact, his publications are now so well-known that 
no detailed notice is called for. All that is necessary is to note 
from time to time the new fields towards which Mr. Sanjiva 
Row is directing his industry and research. Five parts of the 
Lawyers Companion have been published since we wrote last, 
and the Acts which have been annotated are the Contract Act, 
The Negotiable Instruments Act, The Easements Act, The Land 
Acquisition Act, The Interest Act and The Usury Repeal Act. 
All these Acts have been annotated with Mr. Row’s characteris- 
tic thoroughness and neatness. There is, however, a special 
feature to be noticed in the last part, namely, a very well- 
arranged digest of the Case-Law on Interest, where matters like 
the rule of Damdupat, interest on mortgage deeds, interest 
at contract rate, post diem interest, penal interest, &c., will be 
found fully dealt with, Mr. Sanjiva Row announces that in 
the next number of the Lawyer’s Companion he will begin the 
new Civil Procedure Coce, and we have no doubt all subscribers 
of this valuable series will be glad to hear that a convenient 
and carefully prepared edition of this most important Act is so 
spéedily to be placed into their hands. Mr: Sanjiva Row is 
also bringing out separately a case-noted edition of The udian 
Evidence Act in his usual style. We suppose it is the pub- 
lication by Mr. Narayanaswamy Aiyar of his Law Vade 
Mecum which has prompted Mr. Sanjiva Row to embark on 
this new undertaking. What, however, is not clear to us is 
why lhe Indian Evidence Act should not form a part of « fe 
Lawyer's Companion Series, It is inno way less important 
than the Limitation Act or The Code of Civil Procedure, and if, 
as Mr. Sanjiva Row has apparently decided, important Acts 
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upon which standard commentaries already exist, are to be 
included in his series, a place for the Husdence Act should 
most certainly have been found there. 

The Lawyers Reference has now been divided into two 
parts, namely, Civil and Criminal. We have no doubt the 
change is an improvement and Mr. Row’s subscribers will 


appreciate it. 





THE INDIAN CONTRACT ACT—by Sir Henry Cunningham, 
M.A., and Sir Horatio Shephard, M.A., tenth edition, Madras, 
1908. Price Rs. 19. ° 

The tenth edition of a standard commentary like that 
on the Contract Act by Mr. Justice Cunningham and Mr. 
Justice Shephard does not call for any special notice. Ordi- 
narily it would be sufficient to say thata new edition had 
been published of a book to which generations of lawyers in 
India had looked up for instruction and guidance in the past. 
But in the present case a special circumstance has intervened, 
and that is why the new edition cannot be disposed of in such 
a summary fashion. Since the publication of the ninth edition 
of this commentary on the Contract Act, Sir Frederick Pollock 
has issued his edition of the same Act, and we are bound to 
say that Cunningham and Shephard’s commentary suffers in 
comparison with this later commentary. There is an absence 
of the critical and explanatory matter which is the special 
feature of Sir Frederick Pollock’s work. Messrs. Cunningham 
and Shephard have referred to a larger number of cases, but 
they have not always tried to elucidate points which are not 
covered by authority. Nor have they always noted how far 
the numerous English cases referred to are applicable in British 
India. Messrs. Cunningham and Shephard’s edition, however, 
is in its own way awork of acknowledged merit and it has 
stood the test’ of time. We welcome a new edition which 
seems to have been carefully brought up to date, so far as the 
Official Reports in India are concerned. Of all commentators 
on the Acts Mr. Sanjiva Row alone seems to have attempted 
a complete digest of the Indian case-law; the others for 
reasons which are not clear to us, do not refer to the non- 
official reports. 
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HIGH COURT N. W. P. 
OUR REPORTERS’ DIARY. 
[Important cases will be reported hereafter. | 


Civil Piocedure Code, section adg-—-Sutl by purchaser for possession— April 24, 7908. 


whether matntartiable—Lauttatton. SS 


ZORAWAR SINGH 
ln execution of a decree certain property was sold by auction and Y. 


purchased by the decree-holder himscif, on the zoth of August, 1900, and BHAGWANT AND 
sale certificate was gianted on the 1st December, 1900. The purchaser AEE 
brought the present suit for possession, on the 19th of March, 1906. S. A. NO. 216 OF 
fleld (RICHARDS, J.), that the suit was barred by section 244, Civil Pro- 1907. 
cedure Code, and that the plaint could not be treated as an apphcation 

for execution as article 178 of the Limitation Act applied and the apphica- 

uon would not be within time. . 


Jagabandu Pham (for S. C. Baner7zt), for the appellant. 


The respondents were not representcd. 
Appeal dismissed. 


Surt to set aside a decree—wherher maintatnable April 24, 1908. 


One Chiranji Lal brought a suit against Bhup Singh on foot of a bond CHIRANJI LAL 
and obtained an ex parte decree. Subsequently Bhup Singh apphed to v. 
the Court, under section 108, Civil Procedure Code to have the decree set ` SHUP SINGH: 
aside alleging that the summons had not been duly served upon him. S A. No. 180 OF 
The application was dismissed. Bhup Singh then brought the psesent 1906. 
suit to have the deciec set aside as having been fraudulently obtained. 
Held (STANLEY, C J., and KARAMAT HUSAIN, J.), that a suit to set aside 
a decree of a competent court, as fraudulent without a payer for othe: 
relief could not be mamtained. 


Gobind Prasad (for Satya Chandra Mukerji), for the appellant i 
Te) Bahadur Sapru, for the respondent. 
Appeal allowed. 

Magsstrate—third class—Power to hear a complaint of grievous hurt, April 27, 1908 

: f 

Musammat Ganesha lodged a complaint m the court of the Joint MUSAMMAT 

Magistrate of Mirzapur on the 3rd of October, 1907, to the effect that Ram GANESHA 

Saran had caused her grievous hurt On the 31st October, the Joint a 

RAM SARAN. 


Magistrate transferred the case for trial to the Sub-Divisional Magistrate, eee 


who in his turn transferred the case to the Court of a Magistrate of the CR. Rer. No. 129 
OF 1908. 


April 27, 1906. 


PREMRAJ AND 
ANOTHER 


V. 
KARAMAT HUSAIN 


S. A. No. 624 
OF 1907. 


April 27, 1908 ` 


MUSAMMAT 
FATIMA BEGAN 
Y. 
MUSAMMAT 
AMBIA BIBI. 


e 


F, A. F. O. No. 


84 OP 1907. 
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3rd class. He heard the case, and acquitted the accused. Æeld (KNOX 
J.), that the order passed was without Jurisdiction. 


The parties were not represented. 


Order set aside, but no further action jaken. 





Lease —Non-payment of rent by lessor—Sutt for ejectmens. 
Defendants’ appeal. 


One Mukta Prasad granted a lease of certain property to the defend- 
ant, Premraj and Bhagwati Prasad, on the 18th February, 1903, at a rent 
of a thousand rupees, a year. It was provided in the lease that the rent 
should be paid to one Bakhtawar Singh, who held a decree against the 
lessor for a sum of Rs. 5,000. The rent fell into arrears and in consequence 
Mukta Prasad was obliged to pay the amount of his decree to Bakhtawar 
Singh, Mukta Prasad filed the present suit, for ejectment of the lessees, 
on the ground that they had failed to pay the rent. eld (STANLEY, C.J., 
and KARAMAT HUSAIN, J.), that as soon as the lessees faled to pay ient 
to the decree-holder, Mukta Prasad was in a position to maintain a 


suit for the recovery of it. 

Lachhint Narain v. Kattan Das, S. A. No. 859 of 1906, decided on the 
7th of February, 1908, followed. 

Gulsari Lai, for the appellant. 


Gobind Prasad (with him Benode Bihari), tor the respondent. 
Appeal allowed. 





Civil Procedure Code, section §58—Dismissal for default—Pleader not 
knowing Engush—Application for restoration. 

In an appeal pending before the District Judge, two pleaders were 
engaged. When the appeal was called on for hearing, one pleader 
was engaged in another court and the other could not argue the 
appeal as the grounds were in English, of which language he was 
ignorant. The Judge thereon treated the case as if no appearance 
had been made on behalf of the appellant and “dismissed the appeal 
with costs for default.” The appellant applied for restoration of the 
appeal under section 558, Civil Procedure Code. The officiating Disirict 
Judge held that the appeal had not been dismissed for default, and 
declined to hear the apphcation. //eld (AIKMAN, and GRIFFIN, JJ.), 
that the application ought to have been entertained, as the case was 
treated as if no appearance had been put in. 


Harendra Krishna Mukerji, for the appellant. 
Shaftuszantan, for the respondent. 


Appeal allowed. 
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Civil Procedure Code, section 588 (18)—Order rejecting application for 
substitution of names—Afppealable—ilegiiimacy, burden of proof, 


Applicants’ appeal. 


A plaintiff appellant died during the pendency of his appeal His 
first cousins applied to be brought on the record as appellants. The 
defendants disputed the applicants’ rights on the ground of their being of 
illegitimate birth, The District Judge dismissed the application. The 
applicants appealed. For the respondents a preliminary objection was 
raised that no appeal lay as section 367 Civil Procedure Code applied only 
when there were rival claimants. ÆHeld (AIKMAN, and GRIFFIN, JJ.), that 
an appeal lay under section 588 (18), Civil Procedure Code. Meld, further 
that it was for the defendants to prove the case of illegitimacy, which they 
setup. Sydéaya v. Saminadayyar, 1. L. R., 18 Mad, fais followed. 


Hartbans Sahat, for the appellants. 
Baldeo Ram Dave (with him Kalindi Prasad), for the respondents. 
Appeal allowed. 





Mortgage— Sale of equity of redemption— Suit for redemption—Dental of 
sale by mortgagee—Transfer admitted by mortgagor—effect of. 

Plaintiff's appeal. 

Khetal and Metal madea usufructuary mortgage to Ram Dhan, on 
28th June, 1893. On 15th May, they sold the equity of redemption to 
Muhammad Yusuf, who sued the mortgagee for redemption. Metal and 
the son of Khetal were also parties to this suit, and they admitted the 
genuineness of the sale-deed but the mortgagee denied it. The court 
below dismissed the suit. Meld (KARAMAT HUSAIN, J ), that a mortgagee 
could not question the genuineness of a sale when the sale was admitted 
by the vendor. Yad Ram v, Umrao Singh, l. L. R., 21 AIL, 380, and 
Kants Fatimay, Waliullah, 4 A. L. J., 689; Bhagwat Dayal Singh v. 
Debi Dayal Sahu 5 A. L. J., 184 to 187,and C/innasany Reddiar v. 
Krishna Reddy, 16 Mad., L. J., 146, referred to. 


Surendra Nath Sen, for the appellant. 
Jagbandu Phani (for S. C. Banerji), for the respondent. 
Appeal allowed. 





Ciutl Procedure Code, section 257 A-—Agreement to pay interest without 
sanction of Court—votd—Collectors order awarding interest lo a 
decree-holder while the decree does not—uitra vires. 


Judgment-debter’s appeal. 
A decree for sale upon a mortgage was passed on the 2nd of April 
1895. The decree directed that interest should run on the decretal 


April 27, 1908. 


HANWANT SINGH 
AND OTHERS 
V. 
RAMGOPAL SINGH 
AND OTHERS. 


F. A, F. O. No. 
62 OF 07. 


April, 28, 1908. 


SHAIKH MUHAM- 
MAD YUSUF 


EZA 
RAM DHAN 
AND OTHERS. 


S. A. 162 of 1907 


April, 29, 1908. 
NAUBAT SINGH 


Vv. 
TEJPAL AND 
OTHERS. 


amount for three years only from the date ofthe decree and thatno EFA. 185 18: of 1907. 


April, 30, 1908. 
AIZAZ ALI AND 
ANOTHER 


U. 
LACHHMI NARAIN 
AND ANOTHER 





Civil Revision 
70 of 1907. 
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interest was to be paid afte: that period. Application for execution of 
the decree was made and as the property was ancestral the Case was 
transferred to the Collector under section 320, C. P C. The Collector in 
the exercise of the powers conferred on hım by section 34 C. P. C., granted 
a lease of the property for 8 years To this grant, the decree-holders 
objected and thereupon the Collector directed by his order that interest 
should be paid on the amount of the decree at the rate of § per cent per 
annum which was taised to 6 per cent per annum by the Commissione. 
The decree-holder subsequently applied for execution and claimed mterest 
at 6 per cent per annum. Meld (BANERJI, and RICHARDS, JJ.), that the 
orders of the Collector and the Commissioner were without jumsdiction 
and were ulfra vires. Held, further that even assuming that there was 
an agreement between the judgment-debtor and the deciee-holder to pay 
interest, the agreement would be void under section 257 A. ‘Civil Proce-+ 
dure Code as it was not sanctioned by the Court which passed the decree. 


Govind Prasad, for the appellant 


E. A. Howard, for the respondents. 
Appeal allowed. . 


naman ameemreed 


Civil Procedure Code—Order refusing to review a sudgment—No revision 
or appeal. 

Plaintiff's application. 

(STANLEY, C. J., AND KARAMAT HUSAIN, J.), that an order refusing 
to review a judgment was not open either to appeal or revision bya higher | 
Court. Ram Lal v. Ratan Lal, A. W. N., 1904, p. 130, followed. 

Parbati Charan Chatterji, for the applicants 

J. N. Chaudri (with mm Sarat Chandra Chaudh+ t), for the opposite 


side. 
Application dismissed. 


THE 


- Allahabad baw Journal. 





VOL. v4 ALLAHABAD, ist JUNE, 1908. No. II 


ERRONEOUS DECISION ON A POINT OF LAW, 
RES JUDICATA. 





ITT. 
(continued from page 159). 

Having considered the question with reference to section 13 
of the Code, let us next briefly examine the grounds on which 
the opinions of our courts are based. The doctrine of res 
judicata is of universal application and is based upon the 
maxim, Nemo debit bis vixerit bro una eadem consa—which is 
itself an outcome of the wider maxim, Jnterest rei publice ut 
sit finis litium, The principles on which the doctrine of 

. res judicata is based are, therefore, two in number; the first one, 
public policy, that it is in the interests of the State that there 
should be-an end to all litigation; the other, the hardship that 
a man should be vexed twice for the same cause. The rule 
of law enunciated in section 13 is founded upon the above 
maxims. It is not, as observed by the Madras High Court 
in Parthasaradi v. Chinna Krishna (15). considerations of 
convenience alone that suggested the rule of res judicata, The 
Allahabad High Court and the other courts which share in 
its opinion find no adoption in the matter but to follow the 
strict rule of law laid down by section 13 and the principles on 
which it is based. But according to the Madras High Court 
perpetuation of a wrong decision is a serious matter. In the 
recent Calcutta case of Alimunnissa v. Shama Charan (t°), 
MACLEAN, C. J., bases his decision on this as well as on other 
grounds. “To hold otherwise,” he concludes “ would be to 


(15) I. L. R., 5 Mad., 304. (16) I, L. R., 32 Cal., 749. 
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hold that there is one law for the parties in the Full Bench 
case and another law for the parties in the present case.” 
According to him it would seem that the maxim, what is the 
law for one must be the law for all, should govern such 
cases. Of course uniformity, consistency and certainty 
are the essence of law. The above maxim has allits force and 
significance when parties come to court for an adjudication of 
their rights for the first time. But when once a court rightly 
or wrongly comes to a conclusion it would be defeating the 
very object on which the rule of res judicata is founded to ask 
the court to apply the maxim again and to arrive at a different 
conclusion on the ground that the former decision was based 
on an erroneous view of the law. The above remark equally 
applies to another principle relied on by the learned Chief 
‘Justice, véz., “cases must be decided upon the law as it stands” 
when the judgment is pronounced and not upon what it was 
at the date of a previous suit, the law having been altered 
meanwhile.” Besides it is a well established principle that 
the parties should be presumed to be bound by law which 
existed at the date of a particular transaction. It is on this 
principle that the doctrine once a mortgage always a mortgage 
adopted by the Madras High Court, though erroneous as 
pointed out by the Judicial Committee in Thambusamier’s 
case, has been held to govern mortgages executed subsequent 
to 1858 and prior to 1875 and between 1878 to 1882 when 
Transfer of Property Act became law(17), The Privy Council 
case of Abdul Asis Khan v. Appyasami (18), may be referred to 
with advantage. There an execution purchaser in 1876 of the 
right, title and interest of the holder of a zamindart, sued for 
possession of the subject of sale on the ground that he pur- 
chased an absolute interest in it, having regard to the decision 
of the Privy Council in Sartaj Kuari v. Deoraj Kuari Ce. 
and the Pitapur case (2°), The High Court of Madras held 
that only the life interest of the then sasindar passed and in 
affirming that decision the committee said :—“ The reversal of 
a previously accepted interpretation of law did not displace its 
application to the construction of the contract contained in 
the certificate of sale. Their Lordships after quoting with 


(17) 14 Mad. L. J., 347. 
(18) L L. R., 27 Mad., 131. (19) I. L. R., 10 AIL, 272. 
(20) I. L. R., 22 Mad., 383. 
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approval the dictum of Willes, J., in Loved v. Guibert (79), viz., 
“that the rights of parties to a contract are to be judged by 
that law which they intended rather which they may, justly, 
be presumed to have bound themselves” dismissed the suit 
remarking “that the parties must be taken to be bound them- 
selves by the law as it was at that time understood.” Another 
piece of argument advanced by the learned Chief Justice in 
support of his conclusion is rather not convincing. He says :— 
“Tt has been conceded that if the law had been altered mean- 
while by statute the objection could not prevail ; it is difficult 
to see why it should prevail because the law has since been 
determined to be otherwise by judicial decision.” There is a 
vast difference between an alteration of the law by statute 
and a change in the law by means of a judicial decision. 
Statutory legislation is a direct change consciously introduced 
into existing legal system by the Supreme Political authority. 
The legislature enacts a code and the application of the 
“provisions of a code is the province of the Courts of Justice. 
It is the duty of the Judge to ascertain and apply the law to 
areal set of concrete facts the concurrence of which the 
legislature only contemplates at distant possibility or proba- 
bility. When a Full Bench disapproves or overrules a prior 
decision it does not lay down any new law but only construes 
rightly the existing law as contained in the code. But 
statutory legislation alters the rights of parties ; old rights are 
taken away from them and new ones are conferred. The Mad- 
ras High Court in Natmappav. Chidambara (**), observes :-— 
A change in the law or a different interpretation of it by the 
appellate authorities cannot operate to reopen matters which 
had,previously become res judicata. : 


The main ground relied on by the Madras High Court as 
well as the Calcutta High Court is that perpetuation of an 
error is a serious evil. But the question is whether it is not a 
more serious evil that opportunities should be affirmed. 


' Of course considerations of equity would seem to suggest 
that a wrong decision on a point of law should not preclude 
parties from reagitating the same question in a subsequent 
suit. It may really be a hardship and inconvenience in in- 


(21) [1865]6 B and S., roo at 133. (22) I L. R, 21 Mad., 18 ° 
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dividual cases. But where the words of a statute are clear 
and unambiguous no reasoning ab txconvenienti could prevail ; 
and besides it is a well-settled, principle of law that it is 
always better to suffer a mischief which is peculiar to one 
than an inconvenience which may prejudice many. 


“The application of the strict letter of the law.” observed 
WHITE, C. J, in Kurri v. Kurri (#3), “untempered by 
equitable considerations may, no doubt, at first, result in 
hardship to individuals. But as soon as it is known to be 
well that the strict letter of the law will be applied, case of 
individual hardship will cease to occur, and full effect will be 
given to the considerations of public policy on which the 
enactment in question is based.” 


Moreover it is for the legislature to determine whether the 
enforcement of the strict letter of the law as contained in the 
code, is or is not too dearly purchased by occasional hardship. 
A court of law has only to inquire, what the legislature has . 
thought fit to enact. The Judicial Committee with reference 
to the construction of section 13 of the Code observed =- 
“ The essence of a code is to be exhaustive on the matters in 
respect of which it declares the law, and it is not the province 
of a Judge to disregard or to go outside the letter of the 
enactment according to its true construction.” (34) It has 
been already pointed out that section 13 lends no support to 
the view adopted by the Bombay, and the Madras High 
Courts and that of the Calcutta High Court in its recent 
decision. It has also been pointed out that the difference made 
by the Madras High Court between object-matter and subject- 
matter as regards the applicability or otherwise of the 
doctrine of res judicata to the question under discussioh is 
not warranted by section 13 ofthe Code. A strict construction 
of section 13, leads to the result that an erroneous decision 
on a point of law is res judicata and that seems to be the 
better view. 

In the Civil Procedure Code Bill published in 1908 an 
attempt was made to set at rest the existing conflict of 
opinion and to give effect to the decision of the Allahabad 
and the Catcutta High Court. The rule in general terms 


(23) L L. R., 29 Mad., at 344 (244) L R, 29h A, 196. 
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ran thus :—“ The adjudications by a finding of fact or of law 
or of both expressed in a final and subsisting judgment, 
decree or order of a competent court, against which no appeal 
is pending, shall as a plea be a bar, and as evidence be 
conclusive in any suit or other proceeding to be subsequently 
decided subject to the following conditions.” The framers 
in their statement of object and reasons said :—“ It is pro- 
posed to affirm the view entertained both at Allahabad and 
Calcutta, that a pure finding of law may operate as res 
judicata. This coincides with the English practice of holding 
parties to be estopped by a former judgment however 
erroneous,” “if it stands unreversed by a competent court. 
though it is open to them to contend that the judgment 
does not actually represent the finding. 


In the new Act also no such alteration is made then 
leaving the matter as it stood. 


It would have been better that the question had been 
settled one way or the other. 


C. S. BHASHYAM AYANGAR. 
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ENGLISH. 
BRITISH CASH Maintenance of suit— Trade rivals—Protection of customers—Coniraci of 
AND PARCEL CON- indemnity. 
VEYERS : ; 
v MAINTENANCE as a bead of tort is growing obsolete. 


oo ee There was a time when the law sought severely to repress 
PANY [1908] 1 K.B, “a taking in hand, bearing up or upholding of a quarrel or 
foe side, to the disturbance or hindrance of common‘ right”: 
Coke. Litt, 368 6. The purchase ofa chose in action was 
deemed maintenance, and so the giving of evidence without 
being summoned todo so. But public policy changes with 
the courses of the sun, and the law in England has been 
modified in accordance with modern ideas of propriety. 
Said Lord ABINGER in Prosser v. Edmonds, 1 S. and C. Ex., 
481,497, “All our cases of maintenance and champerty are 
founded on the principle that no encouragement should be 
given to litigation by the introduction of parties to enforce 
-hose rights which others are not disposed to enforce.” What 
che law seeks to restrain is the stirring up of litigation and 
strife, the encouraging of others either to bring actions or 
to make defences which they have no right to make, Findon 
v, Parker, 11 M. and W. 675,682. See also Bradlaugh v~. 
Newdegate, 11 Q. B. D, 1, and Alabaster v. Harness, [1895] 
tı Q. B., 339. As the Privy Council said in Fischer v. Kamala 
Naicker, 8 M. I. A., 170,187, “ There must be something against 
good policy and justice, something tending to promote un- 
necessary litigation, something that in a legal sense is 
immoral, and to the constitution of which a bad motive 
in the same sense is necessary.” Various exceptions have 
therefore been engrafted upon the ancient common law doc- 
trine, two of which were especially referred to by the Court 
of Appeal in deciding this recent dispute between trade 
rivals. These are: (1) “No transaction can constitute 
maintenance if the Court treats it as valid: and enforces obliga- 
tions under it” (ger MOULTON, L. J.); (2) “It.is not main- 
tenance to uphold a party in litigation in whose result the 
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party accused of maintenance has a real and dona fide in- 
terest.” (fer BUCKLEY, L. J.). In this case contracts of in- 
demnity given by the defendants to their customers, whom 
they had drawn away froma rival firm, were held to have 
been made in legitimate defence of their trade interests 
and not to fall within the law of maintenance. The English 
law of Maintenance and Champerty has not been introduced 
into India, Raw Coomar v. Chunder Canto, 1. L. R., 2 Cal. 
233, P.C.; Mayor of Lyons v, East India Company, 1 M. I. 
A., 176. The Indian Courts have to administer justice 
according to equity and good conscience, and do not inter- 
fere unless corrupt or other improper motive may be shown. 
Chedambara v. Renjakrishna, 13 B. L. R, 526. P.C. The 
latest Indian case on the cognate topic of Champerty is 
Bhagwat Dayal Singh v. Debt Dayal Sahu, 5 A, L. J. R, 
184., P. C. 





Fasement— Party-wall—Damage by smoke—Nutsance. 


A house was constructed with a wall furnished on the 
outside with fire-places and flues which were useless for the 
purposes of that house, but capable of being used for the 
purposes of an adjoining house, should'any such be erected. 
The outward half of this wall (such wall being treated as 
divided from top to bottom throughout its whole length by a 
vertical place in the centre thereof) was subsequently sold 
as a party-wall to be owned in'divided moieties by the vendor 
and purchaser. The purchaser built a house in sucha way 
as to use the fire-places and flues on his side of the party-wall. 
Subsequently cracks developed in the masonry surrounding 
one of these flues, whereby smoke found its way into the 
other house and did damage to the decorations and furniture. 
A perpetual injunction having been claimed by the present 
owner of this house, the question arose if the defendant was 
liable in respect of nuisance. Under the circumstances, 
PARKER, J., held, “there must be implied in favour of the 
plaintiff and defendant respectively a reservation and grant 
of such easements as would be necessary to enable the 
plaintiff to use the flues connecte! with his own fire-places, 
although he had sold part of them to the defendant, and to 
enable the defendant to use the flues connected with fire- 


Jongs v. PRIT- 


CHARD [1908] 1 
Ch , 630. 
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places on his side of the wall, although part of them had 
been retained by the plaintiff Apart from negligence or 
want of reasonable care and precaution, neither party is, in 
my judgment, subject to any liability to the other in respect 
of nuisance or inconvenience caused by an exercise of the 
rights or easements so impliedly granted or 1eserved.” As 
the defendant was not using the flue for a purpose for which 
it was not constructed there could be no nuisance, Garrett on 
Nutsances, ed, 2, pages 129, 130. On behalf of the appellants 
Rylands v. Fletcher, L. R, 3 H. L., 330, was cited, but the 
smoke ħad not been collected for a special purpose, it was 
produced in the ordinary domestic use of the defendant’s 
house, and the defendant was not bound to keep it at'his 
peril, any more than a man is so bound as regards water for 
domestic use, Ross v. Fedden, 7 Q., B., 661, Nechols y. Marsland, 
2 Ex. D. 1. As a general rule, again, easements impose no 
personal obligation upon the owner of the servient tenement 
to do anything, the burden of repair therefore falls upon the 
owner of the dominant tenement. “By the common law 
of England,” said Lord MANSFIELD, “he that hath the use of 
a thing ought to repair it,” Zaylor v. Whetehead, 2 Doug. 749. 
A distinction has been taken between a natural easement 
and one where the enjoyment of the easement is had by 
means of an artificial work. If in the latter case damage 
results from the work being out of iepair, the dominant 
owner is held liable, Lord Egremont v. Pulman, M. and M., 
404; but cf. Nathan v. Rouse, [1905] 1. K. B. 527. But the 
liability here is not by reason of an obligation to repair, it 
arises out of trespass. If, for instance, a dominant owner has 
a right to carry his smoke away by a pipe overhanging „his 
neighbour’s land, and this pipe developes a hole, the escape 
of smoke through it to the injury of the servient owner may 
be a nuisance. The dominant owner would not be really 
exercising his easement, for the pipe would no longer be an 
efficient pipe for the purpose of carrying away the smoke. 
Gale on Easements, ed. 8, page 476. PARKER, J., accordingly 
held that each party was responsible for his own moiety of 
the wall, and, no negligence or want of reasonable precaution 
on the part of the defendant having been established, the 
action failed. 
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Insurance— Principal and agent—False representation by agent—avoiding KETTLEWELL v. 

policy—right of assured to recover back premium. poche pee 

‘ J 

The plaintiff effected a policy with the defendant insurance eon 

company upon the life of her brother. The policy contained a 
a clause that “all alterations must be made and signed at 
the chief office.” The plaintiff paid a year’s premium and 
wished to drop the policy, but did not do so, as she was in- 
formed by an agent of the company that if she kept on the 
policy for four years more she would get a free policy. This 
statement was untrue and was made without the knowledge 
or authority of the company, but the plaintiff, relying upon it, 
paid thé premiums for the further period of four years and 
then asked for a free policy. Upon the company refusing 
this, she sued to recover back the amount of the four years’ 
premiums. The Divisional Court granted her a decree (see 
L. R., [1907] 2 K. B., 242) and this decree has been affirmed 
by the Court of Appeal. As to the liability of the company 
for the agent’s representation, there could be no question. 
“If the agent is there, ” said Lord ALVERSTONE, “ to do the 
business for the benefit of the company, the company are 
responsible for representations made by him in the course of 
the discharge of his duties.” It is equally clear that where a 
false representation is made and money is paid upon the faith 
of it, the money can be recovered back, British W. and G., 
Assurance Company v. Cunliffe, L. R. 5 P. C. 394. But it was 
argued that this principle would not apply to a valid policy of 
life assurance, especially as the contract had been partly per- 
formed, the plaintiff having had valuable consideration, namely, 
the right of action to enforce payment of the sum assured 
if the life had dropped during the four years. But the learned 
Chief Justice (with whom Sir GoRELL BARNES agreed) ruled, 
“it is not right to speak of a liability which has not in fact 
produced any benefit to the assured as an executed contract, 
I do not think that the mere existence of a risk makes it so, 
There is always a liability for the time being where there is a 
voidable contract.” BUCKLEY, J., however rested his decision 
upon the ground that a principal cannot retain a profit made by 
the fraud of his agent, whether the principal authorised the 
fraud or not see Barwick v, Enghsh Joint-stovck Bank,L.R.2 Ex., 
259; Sweft v. Jewesbury, L'R. 9 Q.B., 301. The plaintiff did not 
XXXV 
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seek restitutio in integrum by avoidance of the contract ; she 
was claiming back the monies which she had been induced to 
part with by fraud, and the company, having this money in their 
pocket, could not keep it as against her. 


ay 


NORTON v. Practice—Stay of proceedings—Abuse of process of Court--Inkerent 
NORTON, [1908] jurisdiction of Court—Cause of action in India—Su.tin Englana— 
77 L. J. Ch, 312. 


Oppression and annoyance. 


Mr. Eardley Norton is a public man in India, and like 
other public men elsewhere does not seem to have been happy 
in his domestic relations. In October last, he happeñed to be 
in Engiand on a holiday and his wife bad him served with 
summons there of an action she had instituted against him 
and the trustees of their marriage settlement, for an account 
of the trust estate and of what was due to her under the 
provisions of the settlement. The marriage had taken place in 
India, the estate was in India, the defendants ordinarily resided 
in India, and all the evidence as to the transaction to which 
the action related was obtainable in India and not in Eng- 
land. The defendant applied for stay of proceedings, but 
the application was refused by SWINFEN EADY, J. The Court 
of Appeal has reversed the learned Judge upon the ground 
that though the action was not shown to be frivolous and vexa- 
tious, yet it was an abuse of the process of the Court. The in- 
herent jurisdiction of a Court to stay action is well established 
if the ends of justice require it, where, for instance, it is clear that 
there will be oppression or waste or vexation if the plaintiff pro- 
ceed with the suit. Thornton v. Thornton, 11 P. D., 176; Logan 
v. Bank of Scotland, [1906] 1 K.B., 141. But the jurisdiction has 
to be exercised with extreme caution; “it is one,” said WAR- 
RINGTON, J., “which the court ought not to exercise if by so 
doing an injustice will be caused to the plaintiff, and the real 
question which I have to decide is whether by preventing 
what, in my judgment, is a grievous injustice to the defendant, 
I shall at the same time be causing an injustice to the plaintiff. 
If I should be doing so, then I think it would be my duty to 
refuse this application.” Ægbert v. Short, [1907] 2 Ch., 205.- , 
The jurisdiction therefore will not be exercised merely because, 
in the words of WILLIAMS, L. J., there will be greater expense. 
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and greater inconvenience to the litigants in the one place 
than in the other. But the learned lords justices held in this 
case that the plaintiffs natural home, as she was not separated 
from her husband, was with him in India, that the cause of 
action had accrued there, and the action was brought in Eng- 
land not dona fide for the purpose of obtaining justice, but for 
the purpose of harassing and annoying the defendant, and of 
obtaining something to which the plaintiff might notin justice 
be entitled; it was an attempt by the plaintiff to gain an 
advantage over her husband by putting him into the dilemma 
of eithe® giving up his practice in India for a considerable 
period or submitting to her demand and settling with her on 
her own terms. The action was not found to be frivolous or 
vexatious, and a mere bye-motive, without fraud, does not 
necessarily entail dismissal of the suit, King v. Henderson, 
[1898] A. C., 720. It may therefore be doubted if the dis- 
cretion exercised by the court of first instance should have 
been questioned by an appellate court. In India under the 
present Code of Civil Procedure, such a suit must be instituted 
where the cause of action arises or where the defendant ordi- 
narily or voluntarily resides, If, however, the suit may be 
instituted in two different courts, action may be taken under 
section 24. Tula Ram v. Harjiwan, I. L. R. 5 All, 60. 





NOTES AND CUTTINGS. 


ON Thursday the 28th May, a Full Bench consisting of 
STANLEY, C. J., KNOX, BANERJI, AIKMAN and GRIFFIN, JJ. 
sat to reconsider the ruling in the case of Kalian Singh 
v. Thakur Das, 3 A. L. J. R, 234. The judgment has been re- 
served, but it is hoped that the questions to which we referred 
on page 14 will now be settled. 





A learned correspondent has taken exception to our 
_ comment on the case of /n re Beard on page 145 ante. He 
writes, “ Whereas the crown has a right founded on immemo- 
rial usage and following as an incident of natural allegiance 
to call upon every able-bodied male citizen above a certain 


d 
a 
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age to take up arms in time of war, the crown, in the absence 
of a law of conscription, can have no right to require that 
all or any of its subjects should make the art and practice of 
war, their profession in life. When therefore in time of war 
the crown calls upon a subject to take up arms he becomes 
duty bound to do so and cannot be said to have any option 
in the matter.” According to our acute correspondent, 
therefore, where there is no option, a condition restraining a 
legatee from doing his duty is unlawful, but where there is an 
option the condition is against public policy. Even if the 
distinction be a substantial one in theory, for all Jpractical 
purposes in both cases the condition is ‘unlawful’ within the 
meaning of section 23, Contract Act, and it should be remem- 
bered that even if there were any statutory prohibition in 
the one case, which was absent in the other, the reason of 
that prohibition would have to be sought in public policy. 
In fact, public policy is the wider term and covers various 
forms of illegality, but it cannot serve much useful purpose 
to get astride of what an old English Judge called an unruly 
horse, and try to define and demarcate bounds which neither in 
practice nor in theory are deemed to be of any consequence 
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NAZAIR KANUN-I-MAL FOR 1906—-NAZAIR KANUN HIND 
PRESS, ALLAHABAD.—-We had occasion to review the Nazir 
Fatijdari Mukammal for 1902, in Urdu in December, 1904. .The 
energetic translator has now brought out an Urdu Edition of 
revenue rulings for 1906 It is needless to say that the trans- 
lation is as faithful and intelligent as that of criminal rulings 
published in 1904. The litigants have begun to take interest 
in the current case-law and consequently there is a 
demand for Urdu editions of reports. We have no doubt 
that the translations of Munshi Banke Behari will satisfy the 
demand. We are, however, bound to say that the paper on 
which the book is printed is not good and we suggest that in 
future better paper should be used. 


qa 
¥ 
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HIGH COURT N. W. P. 
OUR REPORTERS DIARY. 


[Important cases will be reported hereafter. | 


Alor tgage— Right of sitb-morigagee to sell. 


Held (STANLEY, C. J., and KARAMAT HUSAIN, J.), that a sub-mort- 
gagee of mortgagee rights in immoveable property is entitled to a 
decree for sale of the mortgagee rights of his mortgagor. am Shankar 
Lal v. Ganesh Prasad, lL L. R., 29 All, 385, applied. 


Civil Procedure Code, section 622— Specific Relief Act, section g— Suit dis- 
missed for default. Plaintiff’s remedy. 

A suit unde: section 9, Specific Relief Act, was dismissed for default, 
and an application for restoration was rejected on the ground that sufficient 
cause had not been shown. eld (AIKMAN, and GRIFFIN, JJ.), that the 
High Court would not interfere in revision as (1) no question of jurisdiction 
was involved, and (2) another remedy, namely, a regular suit on title, was 
open to the plaintiff. 

C. R. Alston (fo. E. A. Howard), for the petit’oner. 

B. C. Mukerji (for S. C. Banerfi), for the opposite party. 

Application rejected. 

[cf Civil R. 44 of 1907, decided April 11, 1908, En, ] 


FTindu Law—Shehaut—Apporntment— Evidence. 


ffeld (BANER}1, and RICHARDS, JJ.), that according to Hindu Law 
when the worship of a Thakur has been founded, the shedbar/sif must be 
held to be vested in the heiis of the founder, in default of evidence that he 
has disposed of it otherwise, Goswami Sri Girdharj1, v. Ramantlalpt 
ILL. R., 17 Cal, 3 (P. C.) followed. 

‘Nechal Chandra (with him M. L. Agarwala and J. N. Chaudrt), for 
the appellant. 

Sundar Lal (with him Harbans Sahat), for the 1espondents. 

Appeal allowed 


Pre-emption—Satle of resumed muafi—owners of—whether coshares 
in the village. 


Suit foi pre-emption. The property sold was 1esumed serafi land. 
The plaintiff was a cosharer in the Zamindar? but not in the particular plot 
sold. The plot was distinct from the samindari and was not included 
in the Zamindart. Held (BANERJ1 J.), that the vendors, the owners of the 
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resumed stuafs could not be regarded as share-holders in the village 
within the meaning of the wajib-ul-arzs. Kallian Mal, v. Madan Mohan, 
I. L. R, 17 All, 447, applied, and 4// Husain Khan, v. Tasaddug Husain 
Khan, A. W. N., 1905, p 219, distinguished, 


Te) Bahadur Sapru, for the appellant. 


Sital Prasad Ghosh, for the respondents. 
Appeal dismissed. 





Adverse possesston—Co-owner—possession of-—originally joint. 


One Ram Prasad was the owner of a certain house. He died about 
30 years ago leaving a widow and two daughters. On his death, his 
widow obtained possession and upon her death 21 years ago, Musammat 
Gomti, one of the daughters took possession and lived in the house up 
to her death about three years ago. The plaintiff, Musammat Varbati, 
the other daughter resided with her husband elsewhere. Plaintiff 
brought this suit for possession against Gomti’s husband. The District 
Judge dismissed the suit on the ground of limitation, finding that on the 
death of the widow of Ram Prasad, Musammat Gomti “alone succeeded 
to the possession of the shop. I find on the facts that Musammat 
Parbati has never at any time participated in the possession of or 
exercised any acts of proprietorship over the shop in question.” 

Held (STANLEY, C. J., and KARAMAT HUSAIN, J.), that exclusive 
possession by a co-owner of property which originally had been admitted- 
ly joint does not ger se amount to adverse possession as against his 
co-sharers, Shaikh Asud Ali v. Shaikh Akbar Alt, 1 Cal., L. R., page 
364, and Baroda Sundari v. Annoda Sundari, C.W. N., Vol. III page 
774), referred to. 

Sundar Lai, for the appellant. 


Ishag Khan, for the respondent. 
issue remitted, 





Hindu Joint Jamily~Partition—Morigage—Bond renewed in favour 
of two separated meimbers—Discharge—Right of divided members to 
sue for money. 


By a partition among three Hindu co-parceners A, B, and C it was 
declared that C was entitled toa third share in a mortgage deed which 
stood ostensibly in favour of A and B. Subsequently 4 and Z in lieu of 
this deed and in consideration of a further advance obtained from the 
mortgagor a fresh bond, Thereupon C sued 4 and Æ for a third of the 
consideration of the old bond. He/d (STANLEY, C. J., and KARAMAT 
HUSAIN, J.), that the plaintiff was entitled to a share as the old bond had 
been discharged by the execution of the new bond. 


Gulzart Lal, for the appellant. 


S. C. Banerji, for the respondents. 
Appeal dismissed, 


+ 
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Hindu Law— Widows right to maintenance—No charge or agreement— 
Possession of property without consent of heirs. 


K purchased certain pioperty ġerami in the name of his grandson 7 
who predeceased him. ’s widow / took possession of this and some 
other properties of A. On a suit by an assignee of Ks heirs to recover this 
property, Ae/d (ST‘NLEY, C. J, and KARAM1T HUSAIN, J.), that in the 
absence of any charge of special agreement, a Hindu widow could not 
appropriate property without the consent of the heirs and owners, simply 
on the ground that she had a right to claim maintenance. 


Benode Bihari, for the appellant. 


S. C. Banerji, for the respondent. 
Appeal dismissed. 





Limitation Act, Art. g1—Sham transaction—sutt for declaration—No 
relies for setting aside the deed—effect of. 

When a plaintiff brings a suit for a declaration that certain sale deed 
executed by him was a sham transaction, it is not necessary for him to 
sue to set it aside and article 91 of the Limitation Act has no application 
to such cases. 

Kalinadt Prasad, for the appellant. 

The respondents were not represented. 


Appeal decreed. 





Act XII of 1851, section 174, lease granted under—after Act II of 1901 
( U. P.) came into force—Act I of 1887 (U. P.), section 11—Proceed- 
ings to be concluded under repealed Act. 


A decree for arrears of rent was obtained on March 23, 1899, and 
execution by attachment and sale of judgment-debtor’s property was 
applied for on July 11, 1901. After several adjournments, on October 18, 
1902, the Collector, puiporting evidently to act under Act XII of 1881, 
section 174, granted a lease for 11 years to a third party. Judgment- 
debtpr sued the lessee to have the lease cancelled and possession restored, 
on the ground that Act XII of 1881 had been repealed when the lease 
was granted and Act II of 1901 did not authorise a Collector to grant 
such leases. He/d (STANLEY, C.J.. and BANERJI, J.), that under Genera] 
Clauses Act (I of 1887), section 11, the execution proceedings taken 
under the old Rent Act could be concluded under that Act, and the 
lease was not invalid. 


Ishaq Kha’, for the appellant. 


S. C. Banerji (for Tej Bahadur Supru, with him Muhammad Ishaq), 


for the respondent. 
` Appeal dismissed. 
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Mahomedan Law—Lunatic— Sale by de facto guardian, mother and wife— 
Benefit of lunatic. 


M, a Mahomedan, was a lunatic. His mother and wife, being de facto 
guardians of his person and property, and purporting to act as his warts 
discharged some of his debts by selling some land belonging to him 
to A on June 20, 1867. A sold the same toB on May 19, 1877, who con: 
structed a house on the land ata cost of Rs 1500. M died on March 19, 
1903, whereupon, on March 19, 1906, M’s daughter sued B for recovery 
of the site of the house. Held (STANLEY, C. J., and BANERJI, J.), that, 
under the circumstances, the act of the de Jacto guardians, done for the 
benefit of the lunatic, could not be questioned. I. L. R., 34 Cal., 36, and 
I. L. R., 26 All, 22, were referred to, and the suit was dismissed with costs. 


Af. Ishag Khan (with him J. N. Mukerji), for the appellante 


WM. L, Agarwala and S. C. Banerji, for the respondent. 
Appeal dismissed. 
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Agra Tenancy Act, s. 179-—~-Code of Civil Procedure, section 102— Decree or 
order, appeal, 


In a suit for profits against a Lambardar the defendant raised various 
pleas as to the mode in which accounts were to be taken. At an adjourned 
date the plaintiff was absent and the Assistant Colléctor dismissed the 
suit for default. The plaintiff’s appeal to the District Judge was dismissed 
on the ground that no appeal lay. On second appeal, edd (GRIFFIN, J.), 
that the dismissal being one under section 102 of the Code of Civil Pro- 
cedure no appeal lay. ansad Ali v. Nihal Chand, 1. L. R., 15 All, 359, 
and Zohra v, Mangu Lal, l. L. R., 28 AIL, 753, followed. 


Jagobandhu Phani (for Satish Chandra Banerji), for the appellant. 


Guigari Lal, for the respondent. 
Appeal dismissed. 
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RECOVERY OF DEPOSIT ON THE SALE OF LAND. 





I PROPOSE to discuss in this paper the law relating to the 
recovery of deposit on the sale of land and certain other 
matters incidental thereto. The law on the subject obtaining 
in India is to be found in section 55, cl. (6) (4) of the Transfer 
of Property Act and section 18 of the Specific-Relief Act. 
These sections are vaguely worded and probably for this reason 
the Indian Courts have had to resort to English cases upon 
which the sections referred to above would seem to be based. 


Now, deposit is usually money paid at the time of entering 
into a contract of sale both as a part payment and as earnest 
for the bargain. “ The deposit serves two purposes: If the 
purchase is carried out it goes against the purchase money ; 
but its primary purpose is this—it is a guarantee that the 
purchaser means business ” (Per LORD MACNAGHTEN in 
Soper v. Arnold (+)). The practice, as was pointed out by, 
Fry, L. J., in Howe v. Smith, of giving something to signify 
the conclusion of the contract, sometimes a sum of money, 
sometimes a ring or other object to be repaid or redelivered 
on the completion of the contract appears to be one of great 
antiquity and of general prevalence. It was familiar to the law 
of Rome where the rule was that the defaulting buyer for- 
feited the earnest money and the defaulting seller was bound 
to restore it two-fold. Earnest whether given in money or not 
must be something really given by the buyer and kept by the 
seller, a mere symbolic ceremony, such as one party drawing a 
coin across the other’s hand, will not do; Bleskinsopv. Clayton(?), 

(1) 14 A. C. 429 at p. 435. 


(2) 7 Taunt, 597. 
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We shall now consider the effect of deposit or earnest 
money in cases where either party disputes the validity of the 
contract or on other grounds refuses, neglècts or is unable to 
perform it. We shall first take the case in which the purchaser 
is the defaulting party. 


The rule is that in case of the non-performance of a valid 
contract by the purchaser, the deposit is forfeited, Ax parte 
Barrell, in re Parnell (3). Andas a deposit is considered not 
only as part-payment but also as earnest of performance, so it 
is forfeited even if there be no condition to that effect in the 
contract. Thus in a case where there was no stipulation as 
to the forfeiture of the deposit and the purchaser* having 
accepted the title became bankrupt and the trustee in bank- 
ruptcy disclaimed the contract, the vendor was allowed to 
retain the deposit ; James, L. J., observing, “ The trustee in this 
case has no legal or equitable right to recover the deposit. 
The money was paid to vendor as a guarantee that the con- 
tract should be performed. The trustee refuses to perform 
the contract and then says, give me back the deposit. There 
is no ground for such a claim.” (ex parte Bars cll, supra). 


In a later case the facts were: on a sale of real estate the 
purchaser paid 4 500 which was stated in the contract deed 
asa deposit and in part-payment of the purchase-money. 
And the contract further provided that the purchase should 
be completed and that if the purchaser should fail to comply 
with the agreement the vendor should be at liberty to resell 
and to recover any deficiency in price as liquidated damages, 
The purchaser however was not ready with his purchase- 
money and after repeated delays the vendor resold the pro- 
petty for the same price. The purchaser then brought a suit 
for specific performance or in the alternative for the return 
of his earnest money. It will be observed that the position of 
the purchaser was as strong as it possibly could have 
been. Money was expressly paid both as a deposit and 
as part-payment. The vendor had resold the estate at the 
same price and had suffered no damage by doing so. 
Moreover, the purchaser had never openly repudiated the 
contract. The proper remedy of the seller, again, was 
provided for in the deed itself. Nevertheless the court held that 

(3) L. R, 190 Ch, 512, 
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the purchaser could not recover. COTTON, L. J. after quoting 
the observation of JAMES, L.J., just referred to, with approval, 
laid down, “that the deposit was a guarantee for the perform- 
ance of the contract, and that the plaintiff having failed to 
perform his part of the contract within a reasonable time, had 
no right to a return of the deposit (Howe v. Smith, 27 Ch. 
D., 89). This case has been followed in Allahabad (Bishan 
Chand v. Radha Kishan (*). The circumstance, however, 
that a purchaser is not entitled to specific performance is by 
no means conclusive against his right to recover the deposit. 
In order to enable the vendor to retain the deposit, there must 
be acts on the part of the purchaser which not only amount 
to delay sufficient to deprive him of the equitable remedy 
of the specific performance but which would make his 
conduct amount to a repudiation of the contract (Per 
COTTON, L.J. in Howe v. Smith). See Ibrahim Bhai v. Fletcher 
(3) and Balwont Appaji Whatkar v. Bira 3), on the same point. 
The test was laid done by Fry, L.J. as follows :—“ Where the 
purchaser has been guilty of such delay whether measured 
by the rules of law or equity, as deprive him of his right to 
specific performance and of his right to maintain an action 


for damages, I hold that the purchaser has no right to the 
deposit.” 


So, again, if the purchaser, having accepted the title, 
pays the deposit but afterwards fails to provide the residue 
of the purchase-money and the vendor thereupon gives 
the purchaser notice that the contract is rescinded, the 
purchaser cannot recover the deposit, if the title turns 
out to be bad, Soper v. Arnold (*). The reason, as pointed 
out by LORD HERSCHELL, L. C., is “that in such a case the 
purchaser having accepted the title would have taken the 
conveyance if he had paid tbe money, after which he would 
have been precluded from raising the question of title. Why 
then should he be allowed to raise it, because the: contract 
remained incomplete through his own default.” 


In order to entitle the vendor to retain the deposit he 
must show that he has faithfully fulfilled his own part of the 
(1) 19 All, 489. (2) 21 Bom., 827 at 853. 

(3) 23 Bom., 58. (4) t4 App. Cal, 429. ` 
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contract, and has not done anything amounting to a waiver 
on his part of his right to take advantage of the forfeiture. 
If he has himself prevented the purchaser from fulfilling the 
contract at the time appointed, or has himself asked for 
‘delay, or has induced the purchaser to incur the forfeiture 
by fraudulent statements, he will not be permitted to take 
advantage of such forfeiture, Carpenter v. Blandfora('). Further 
the vendor must not be guilty of any conduct which 
debars him in equity from retaining the deposit. Thus 
in a case where the vendor falsely denied the contract 
in toto, and it appeared that the purchaser while he failed 
to pay the balance of the consideration money on the 
stipulated date had not repudiated the contract, having 
regard to the conduct of the vendor, the court ordered 
a refund of the deposit to the purchaser, Alokesht Dassi v. 
Hara Chand’). 

If the purchaser before obtaining a conveyance die intes- 
tate and without an heir, it seems probable that the vendor 
might retain both the estate and the deposit (Dart on 
Vendor and Purchaser, 6th ed., 623). Upon a purchase by a 
lunatic, the vendor cannot be required to refund the deposit, 
unless he contracted with notice of the lunacy, Beaver v. 
MacDonnell (3). 

It might be usefully added here, though it does not ap- 
‘pertain strictly to the present subject, that a stipulation for 
the forfeiture of the deposit in case of the non-completion of 
the contract by the purchaser, does not preclude the vendor 
from suing the purchaser for the recovery of the dam- 
ages resulting from the breach of contract ; but if the deposit 
has been paid to the vendor and forfeited, it must be treated 
as so much money paid to the vendor on account of such 
damages, Ockenden v. Henley (*), unless otherwise clearly 
intended by the parties, Esser v. Daniell (5). Under some cir- 
cumstances the forfeit of the deposit can be treated as liquid- 
ated damages, Lea v, Whitaker (8). 


We will now proceed to consider the cases in which the 
deposit can be recovered. The rule is that where there is no 


(1) 8 B. and C., 575, (2) 24 Cal, 897. 
(3) 9 Ex., 309. (4) 27 L. J. Q. B., 361. 
(5) 10 C. P. 538, (6) L. R. 8 C. P, 70. 
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contract, or no contract which can be enforced, e.g., by reason 
of its being not prope:ly authenticated in writing, the pur- 
chaser is entitled to have his deposit returned. Such is also 
the case if the contract is incapable of completion, or is 
abandoned or rescinded by mutual consent, Gosbell v. Archer. 
(1), Gangadet v. Asaraim(?) but without interest as money receiv- 
ed upon a consideration which fails. Walker v. Constable (3), 


Where there’ is a valid contract of sale, and it remains 
unfulfilled by reason of default on the part of the vendor, the 
deposit can be recovered. So it has been held in cases where 
the vendor fails to make a good title to the property agreed 
to be sold, Wilde v. Fort (4), or Where, having regard to the 
terms of the contract, the purchaser is justified in refusing to 
accept the title which the vendor is able to give, Cato v. Thomp- 
son (5), or where the vendor has a naked legal title, or an equit- 
able interest only, Madberley v. Robins, (8) unless there is an 
express agreement to the contrary, Ashwotlh v. Mounsey,(7) 
and so it is if the estate is shown to be subject to an equitable 
incumbrance, Aélrst v. Edwards, (8). Thus where a pur- 
chaser paid a deposit on a contract for the purchase of 
a lease of a house, and afterwards discovered that the house 
was comprised with another in an original lease, under 
which the lessor had a right to re-enter for breach of covenants 
in respect of either house, it was held that the purchaser might 
rescind the contract and sue for the deposit and expenses, 
Blake v, Phimi(?). Again, deposit was held to be recoverable 
where the vendor of a lease failed to procure the landlord’s 
consent to an assignment as required by the lease, Lloyd v. 
Crispe (1°). So also, where a deposit was paid under an agree- 
ment for a contract of sale, and the vendor insisted upon the 
purchaser signing a contract with unusual and unreasonable 
terms, Mooser v. Wishker, (++). So again if the vendorrefuses to 
grant a proper conveyance as where he insists on describing 
the premises sold to him by auction by reference to another 


(1) 4L J. K. B., 78. (2) 4 A. L. J. R., 778. 
(3) Bos. and P, 306, (4; 4 Taunt, 334. 
(5) 9 Q. B. D., 616. (6) 1 March, 258. 
(7) 23 Lo J. ER 73 z (8) 3 Bos. and P,'181. 
(9) 3 C. B. 976. (10) 5 Taunt, 249. 


(i1) L: R..6 C. Pi, 94: 
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deed which was not shown to or seen by the purchaser, and of 
whose contents he had no notice, it was held that he coulc 
recover back the deposit, and he was not bound to tender 
to the vendor a conveyance engrossed for execution with 
residue of the purchase money, Essazt Adamyt v. Bhinit (*). 

Now if the contract goes off by the breach of the vendor 
the purchaser has two courses open to him. He may either 
rescind it or treat it as subsisting. If he adopts the former 
course he is entitled to have his deposit back with interest. 
If he adopts the latter and if the contract be proved to have 
been binding upon the vendor, he may, in a suit for damages 
for non-performance of the contract, recover his expenses of 
preparing, stamping, and entering into the agreefnent, of 
investigating and endeavouring to clear up the title, of search- 
ing for incumbrances, of comparing the abstract with the 
deeds, of preparing the conveyance (if the sale goes off by 
reason of a concealed incumbrance), and interest upon his 
deposit and upon the residue of his purchase-money if lying 
idle and the deposit itself. It has been decided by the House 
of Lords in Batin v. Fothergill, (*), approving Flureau v. 
Thornhill (8), that on a contract for the sale of land the 
purchaser is not entitled to damages for the loss of his bargain 
where the vendor, through want of title or otherwise, having 
acted Jona fide, is unable to convey the estate, but can recover 
métrely his expenses incurred in relation to the attempted 
purchase. This rule was at first followed in Bombay in 
Pitumbar Sunderji v. Casstbai (*), but the contrary view has 
since been taken, see Nagardas v, Ahmad Khan (5) and Ran- 
chhod v. Maninohandas(°). 

Further, if the contract goes off by the breach of the vendor, 
the purchaser acquires a lien over the property agreed to be 
conveyed for the amount of his deposit and the purchaser does 
not lose his lien if he has reason to rescind.the sale on the 
ground of misrepresentation or the like, Torrance v. Boulton, 
(7), Weston v. Savage (8). Thus where a contract for the pur- 
chase of land empowered the purchaser to rescind the 
contract on the happening of a specified event, which he did, 


(1) 4. Bom., P. C. 125. (2) LR 7 a LCs 
(3) 2, W. B. L., 1078. F Jı Bom.,272. 
(5) 21 Bom., 175, 185. 6). 32 Bom, 165. 


(7) 14 Eg., 124. (8) 10 Ch. D., 736. 
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he was held still entitled to retain a lien for the deposit which 
he had paid, Ardeshir v. Vajesang, (1) distinguishing Venka- 
tanara Sinthuln v. Peramma,(*). The charge thus created 
is not lost to the purchaser by his taking other or additional 
securities for his money, Rose v. Watson, ($). The lien usually 
extends to ‘1) the deposit, AZpcock v. Beatson, (*), (2) interest 
thereon at 4 per cent per annum, Lord Anson v. Hodge, (°) 
(3)-sums paid under the contract as interest on the unpaid 
purchase-money, (4) interest thereon, Rose v. Watson, supra, 
and (5) the costs of an unsuccessful action by the vendor 
against the purchaser, Turner v, Marriot. (8). The lien 
attaches from the moment the deposit is paid and avails 
against a volunteer or a transferee for valuable consideration 
with notice, bat not against one without notice. In a suit for 
the recovery of deposits the period of limitation begins to run 
from the time of making the deposit and not from the time 
when the default is made. A purchaser cannot be compelled 
to take the stock in whica the deposit might have been 
invested, unless the investment was made with his assent or 
under the authority of the court. Such assent cannot be 
inferred from the fact of notice having been given to him 
thereof ard no reply having been made to that notice, Robes i 
v. Massey, (1). If acheque be given for the deposit, an action 
on the cheque may be resisted upon any ground which would 
have enabled the purchaser to recover at law the deposit if 
actually paid. 

KAILAS NATH KATJU. 


(1) 3 Bom. L. R., 190. (2) 18 Mad., 173. 


(3) 10 H. L. C., 672. (4) 13 Ch. D., 386. 
(5) 5 Sim, 227. (6) L. R. 3. Eq. 744. 
. (7) 13 Ves., 561. 
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Code of Ciril Procedure, sections 551, 574—Judgment, 


A BENCH of the Allahabad High Court has held, in this 
case, that the provisions of section 574 are not applicable in 
their entirety to the case of an appeal dismissed under section 
551, of the Code of Civil Procedure. This is in direct conflict 
with a decision of the Calcutta High Court in Rami Deka v. 
Brojo Nath Sarkar. 1. L. R, 25 Cal., 97, and a ruling of the 
Bombay Court in Puttappa v. Yellappa, 5 Bom., L. R, 
233. In support of their view, the learned Judges of the 
Allahabad High Court refer to ‘the immediately preceding 
sections, in particular section 571.’ It is not quite clear what 
the learned Judges mean by this. It ts true, their Lordships 
say in their judgment, “In the present case, it appears that 
the learned Judge had the record before him and heard the 
appellant’s pleader. There is nothing to show that he did 
not apply his mind to the facts of the case, and the grounds 
taken before him.” The Judge was bound to hear the appel- 
lant’s pleader under section 551, but the mere fact that he did 
so hear the pleader did not relieve him from the necessity 
of writing a judgment according to law, that is to say, accord- 
ing to section 574. Is there anything in the language of 
section 574 to show that it does not apply to judgments written 
in cases dismissed under section 551, Civil Procedure Code ? 
We submit not. Both the sections 551 and 574 occur if the 
same chapter and there is nothing in either to show that the 
provisions of the latter apply to cases in which the Judge has 
both the parties represented before him and not to those in 
which the judge has only the appellant before him, and has 
not called upon the respondent to enter appearance. Section 
571 deals with the stage at which the appellate court may 
deliver judgment. Under that section the judgment is to be 
delivered ‘after hearing the parties or their pleaders and 
referring toany part of the proceedings.’ The use of the 
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words parties or their pleaders can not be in contradistinction 
to the language used in section 551 under which for obvious 
reasons the Judge has to hear only the appellant or his pleader. 
The respondent,*though served with notice, may not put in 
appearance or the Judge may not call upon the respondent 
to reply. In either case the Judge will be bound to follow 
section 571, and deliver judgment according to section 574. 
He can not ignore either section because he has not heard both 
the parties. Similarly when the Judge hears the appellant 
under section 551, and can not hear at that stage the respond- 
ent, he is bound to deliver a judgment according to law, and 


, it doeS not appear why he is not bound to follow section 574. 


The juxtaposition of the sections to which the learned Judges 
seem to attach great importance does not seem to support 
the view taken by them. It can, for instance, be hardly con- 
tended that section 572 of the Code, which provides for the 
language in which the judgment may be written, applies only 
to judgments delivered in appeals in which both the parties are 
before the court and not to those delivered in appeals in which 
the Judge has before him the appellant only under section 551 
C. P. C., and has not chosen to issue notice to the respondent. 
The decision, it is respectfully submitted, is not at all satis- 
factory, and will we apprehend, lead to dissatisfaction in the 
mofussil. Already the provisions of section 574 C. P. C. 
are not strictly observed, and we shall not be surprised if we get 
in future more sketchy and laconic judgments than we get in 
not a few cases now. 





Transfer of a district inthe Central Provinces to the jurisdiction of the 
High Court at Caleutta—Jurisdiction. 

The district of Sambhalpur was lately included in 
the Central Provinces. Upon the partition of Bengal a few 
districts, among them being Sambhalpur, were transferred 
from the Central Provinces Government to the Bengal Govern- 
ment. Upon an appeal coming on before the High Court 
at Calcutta from Sambhalpur the validity of the notification 
by which the Governor-General! effected the transfer of the dis- 
trict was questioned and it was contended that the High Court 
had no jurisdiction to hear the appeal. The Court (Stephen, and 
Mookerjee, JJ.) overruled this plea disagreeing with the opinion 
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of Sir Courtney Ilbert in section 104 of his treatise on the 
Government of India that section 3 of 28 and.2ọ9 Vic. ch. 15 only 
empowered the Governor-General in Council to make an order 
transferring any territory from the jurisdiction of one court to 
that of another and that the effect of the second branch of the 
section is only to enable the Governor-General to authorise 
the court to which such transfer has been made to exercise 
its jurisdiction. The learned Judges preferred to accept-the 
authority of Sir Henry Maine and followed his opinion: in in- 
terpreting the later statute of 1865 with reference to the earlier 
Statute of 1861 which had been repealed, and which gave the 
Crown power to transfer a place from the jurisdictiort of one 
to that of another High Court. One of the objects of the later 
statute of 1865 was to transfer such power from the crown to the 
Governor-General in Council. The judgment of Mookerjee, J. 
contains a very able discussion as to how far it is permissible 
to interpret an existing Statute with reference to a repealed 
Statute. 





R. BELCHAMBERS Agreement under section 257, A.—Civil Procedure Code—d udg ment-debt 


ee extingushed—_Agreement not void, 
SARAT CHANDRA 


GHOSE. In a judgment which reviews the earlier authorities of the 
12 C, W.N., 674. Court in India upon the subject, Maclean, C. J., held with the 
concurrance of Doss, J., that when some judgment-debtors, 

executed an instalment bond in favour of the decree-holder, 
hypothecating certain property as security for the amount 

due under the decree, and gave to the decree holder the 

option of executing the decree on failure of payment of any 

instalment, such bond was not void under section 257A, 

Civil Procedure Code. The provision for keeping alive the 

right to execute the decree did not make the deed such an 

agreement as 1s contemplated by section 257A, Civil Procedure 

Code. MACLEAN, C. J., looked upon it as ‘a contract between 
the parties that, for the consideration set forth, the defendants” 
hypothecated certain property to secure the balance of a 

certain debt.” In the Allahabad Full Bench case of Latjt Singh 

v. Gaya Singh, I. L. R, 25 All, 317, BANERJI, J., explained the 

whole law very lucidly. ‘Where the judghhent-debt’ observed 

His Lordship is ‘extinguished, in whole or in part, by the sub- 

stitution for it of a contract of moitgage, such a contract can- 


® 
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not be regarded as an agreement to give time for the 
satisfaction of a judgment-debt within the purview of 
section 257A, as a judgment-debt to the extent to which 
it has been extinguished is no longer in existence. ” 
Whatever may have been the differences of view among 
the various courts at one time, there would seem to be now 
unanimity so far as the general principle of the section is 
concerned. (See Tikaram v. Ananth Nath, I. L. R., 25 Bom, 
252 and Venkata Subramanta v. Karan Kannan, I. L. R., 26 
Mad., 19. 


Supgrintendence by High Court, section 15, Charter Act—J/nterfe ence 
with a Presidency Magistrates order. 


A complaint was filed before a Presidency Magistrate 
charging the accused with the offences of breach of trust and 
cheating. The Magistrate put a few questions to the com- 
plainant and then without examining him further or allowing 
him an opportunity of proving his case passed the following 
order : “Says (z. e, prosecutor says) he did not understand 
he was being cheated until all accused ran away on 19th 
December. This shows that there was only a vague under- 
standing as regards repayment. Civil matter—dismissed— 
section 203.” The High Court was moved against the order 
in its revisional jurisdiction. For the opposite party (ze, the 
accused) it was urged that the High Court had no jurisdiction 
under the Code to interfere with the order of the Presidency 
Magistrate. On this point there is a conflict of decisions (see eg. 
I. L. R., 26 Cal., 746, 27 Bom., 84, 33 Cal, 1282) and Mr. 
Justice WOODROFFE, did not think it necessary to decide the 
point as in his opinion the High Court had ample powers of 
Superintendence under section 15 of the Charter Act. The 
learned Judge observed: “For my part, I amof opinion that 
there is no form of judicial injustice which this court, if 
need be can not reach. It would be unfortunate if it were 
otherwise.” His Lordship would not agree with the view 
of Mr. Justice MITRA, ‘that we can exercise that power 
(the power under section 15 of the Charter Act) only in 
cases of non-ewercise or illegal exercise of jurisdiction” 
(6 C. L. J. 705) if the word ‘can’ in this observation meant 
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e 


. E 
to-absolutely exclude the court’s power of interference inany but 


the cabesmentioned. In the opinion of Woodroffe, J., which he 


supported by citing an unreported-decision of BANERJI and 
HANDLEY, JJ., the Charter Act should be interpreted in a very 
extended meaning so as to give the High Court ample power of 
superintendence over the subordinate courts. GEIDT, J., who 
was the other member of the Bench agreed with his colleague. 





Section 145 of the Code of Criminal Procedure— Section 9 of 

the Specifice Relief Act. 

Can an unsuccessful party to proceedings under section 
145 of the Code of Criminal Procedure maintain a civil suit 
for possession under section 9 of the Specific Relief Act? 
The Allahabad High Court (STANLEY, C.J., and KARAMAT 
HUSAIAN, J.), answer this question in the affirmative and 
the Calcutta High Court in the negative. The dispossession 
of the plaintiff in a suit under section 9 of the Specific Relief 
Act must have taken place ‘ otherwise than in due course of 
Jaw. No importance seems to have been attached to these 
words in the section in the Allahabad decision. It would 
however appear that the plaintiffin the Allahabad case was 
found to have been in possession on the 10th of October, 1905, 
and the order of the Magistrate appears to be dated the 23rd 
of October, 1905, when the defendant was found to be in pos- 
session and thus the dispossession of the plaintiff was ante- 
cedent to the order of the Magistrate. In this view it is 
possible to maintain that the plaintiff had been dispossessed 
otherwise than in due course of law. The Allahabad case is 
thus very much like the Bombay case, Nagappa v. Sayad 
Badruddin, I. L. R, 26 Bom, 353, in which also as pointed 
out by STEPHEN, J., in the Calcutta case the date of the 
alleged act of dispossession was anterior to proceedings under 
section 145 or at all events to the date mentioned in the order 
under section 145.” It is consequently submitted that in 
the Allahabad case it was not necessary to. decide the 
question which would appear to have been decided. The 
judgment of MOOKERJEE, J., in the Calcutta case enters into an 
elaborate discussion of the law on the subject and the decision 
appears to give due weight to the words ‘otherwise than in due 
course of law’ in section 9 of the Specific Relief Act, . 
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His Losdship the Chief Justice has obtained one month’s 
privilege leave. 





BANERJI and RICHARDS, JJ., delivered judgment in 


Bachan Singh v. Karan Singh, S.A. 1100 of 1905, on the 12th 
June, and expressed a strong dissent from the decision in 
Dhanka v. Umiao Singh, 4 A. L. J. R, 802. Their lordshios 
in effect held that the entry of a cb-sharer’s name in the revenue 
registers did not, under section 201, sub-section (3), Agra 
Tenancy Act, raise a merely prima facie presumption in favour 
of the plaintiff in a suit for profits, but that the entry was con- 
clusive for the revenue court, and the party disputing the cor- 
rectness of the entry must have the question of title decided 
by the civil court. We have no doubt that this decision cor- 
rectly expresses the intention of the legislature, and it may be 
hoped that in course of time the Full Bench of the local High 
Court or the legislature will put this matter beyond the region 
of controversy. But the question is what is to happen.in the 
meantime? Here are two decisions of two Division Benches 
of the High Court, one ruling the direct contrary of the other? 
This is a state of things very much to be regretted, for it com- 
pletely unsettles the law. In Basdeo v, Smidt, I. L. R, 22 All, 
55, 64, STRACHEY, C. J. expressed the opinion that where there 
was conflict of authority it was open to a judge to adopt the 
view which he thought right. Until] therefore the conflict on 
this particular point is settled, the law, to adopt a classical 
phrase, will vary with the length of the Chancellor's foot, and 
it is quite possible (as has indeed happend in the past) that in 
one court-room a case will be decided in one way, and in an- 
other the same case will be decided in a different way. It will 
be a pure matter of toss up before which judge a particular 
case goes, and this difference of opinion among judges will 
result in the ruin of many a poor suitor. 





WE are extremely sorry to hear of the death of Mr. 
Greeven, Judicial Commissioner of Lucknow. Mr. Greeven 
was a Civilian of twenty years standing and in the ordinary 
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course he would be looking forward to a seat on the High 
Court Bench at Allahabad. He was an able and well-read 
lawyer and had in him the making of a successful judge, 
Patient, industrious, courteous, intelligent, well-informed and 
experienced, he was an acquisition to the Judicial Commissioner’s 
Court and his death ts a great loss to the judiciary in these 
Provinces. He was for many years Legal Remembrancer to 
the Local Government and went to the Government of India 
for a time on special duty in connection with the Civil Proce- 
dure Bill. A remarkable series of articles on the Bill appeared 
in the Pioneer a few years ago and it was then said that he 
was the author of them. Mr. Greeven’s 1eading was not con- 
fined to law, he was by temperament a scholar arfd he knew 
more subjects than one and knew them well too. He was sym- 
pathetic towards the people of this country, and his loss will 
be regretted by a large circle of his Indian friends and acquaint- 
ances. He had been appointed to preside over the com- 
mittee for the redistribution of judicial work in these Provinces 
and it is said that he was engage! in writing out his report 
when he was overtaken by his last illness. For sometime 
back his health had been failing, but nobody ever imagined 
that the end was so near. We offer our condolence to the 
members of the family of the deceased. 





WE learn that the expected work on “ Civil Procedure” by 
Mr. Justice Woodroffe and Mr. Ameer Ali which has been in 
preparation for several years past will probably be ready in 
August next. The Book which promises to be as thorough and 
exhaustive of its theme as the Authors’ “Evidence Act” will 
possibly extend to some 2,000 pages. Its character is that of 
a commentary and not a mere digest of cases, like the Annual 
Practice, an | the changes in the present law effected by the 
new Code will, we expect, be fully explained by the learned 
Authors. 


} 
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[Important cases will be reported hereafter. ] 


Hindu Law—mortgage by uncle—for personal benefit. I4 May, 1907. 


Appellant held a decree against his uncle Gendan and got him arrested a 
in execution. Gendan Lal in order to pay him executed a mortgage- 
bond hypothecating a joint family property to the respondent. The jomt LACHMIAN DAS. 
family consisted of himself and appellant. The creditor sued appellant 
who pleaded that his uncle could not hypothecate joint family property 
to pay up æ decree which he (appellant) held against him. 

Held (STANLEY C. J. AND BANERJI J.) that appellant’s plea must 
prevail, Distinction between powers of a manager who is a father and a 

_manager who 1s not a father pointed out. 

Tej Bahadur Sapiu (with him Gokul Prasad), for the appellaut. 


Durga Charan Banerji, for the respondent. 


RAM RATAN 


tenran 


S. A. NO. 716 OF 
1907. 


Appeal decreed. 





Wortgage—Lorecloswre decree—Appeal by (1) some defendants— Re- 
. +e . Jay 45, T907. 
mand order against all—Civii Procedure Code, sections 108, 561, aoe 
562. l MAHADEO PRASAD 


4 sued seven persons for a foreclosure deciee on foot of a mortgage Jal Dat AND 
bond. First court held the mortgage to be invalid and gave only a OTHERS. 
money decree, Three defendants appealed and plaintiff filed objections. s, a. 442 OF 1907, 
The appellate court held the mortgage valid, dismissed the appeal, allowed 
objections, and remanded the case to the first court to enable it to make 
a proper and complete decree for foreclosure against all the necessary 
parties, This order was affirmed by the High Court. Thereupon the 
first comt made a decree for foreclosure against all defendants. Two of 

4+ _ these defendants who had been no parties to the appeals, and against 
whom the second decree was erparfe applied under Civil Procedure 
Code, section 108, and urged that 4, having submitted to the money 
decree against them, could not subsequently obtain a foreclosure decree. 
This contention was rejected by Subordimate Judge, but sustained by 
District Judge. Meld (STANLEY, C. J. and BANERJI, J.) that in the 
same suit there could not be two decrees one for money, the other fo. 
foreclosure and that the foieclosme decree against all the defendants 
was justified by the order of remand, specially as the case had been 
reopened at the instance of the defendants who had applied under 
section 108 C, P. C. 
Govind Prasad fo» the appellant 
N, C. Banerji for the respondent. 


Appeal decreed, 


May 22, 1980. 
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S. A. 296 of 1907. 


May 25, 1908. 
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Vendor and purchaser—Breach of convenant—Refund of consideration— 
Act XV of 1877, ach. IT, Art. 97, 116. 
Defendant’s appeal. j : 
The defendant sold to the plaintiff half of a village, on 16th September, 
1899. In respect of % of that share one Nangi was recorded in possession 
in heu of maintenance. The plaintiff purchased with knowledge of her 
rights and obtained a relinqushment from her. The courts in spite of the 
ielinquishment refused to record the name ofthe plaintiff The plaintiff 
brought a suit for possession against Nangi, but that suit was dismissed 
on 23rd November, 1900. The plaintiff brought the present suit for 
recovery of proportionate amount of sale consideration and damages on 
oth July, 1904. Among other covenants there was one to the following 
effect :— i 
Agar kisi wajeh sé mushtari ko kabza na nul to woh nalish karké 
kabza le le awr main zimmedar harja aur kharcha ka hounga. 
‘Held (STANLEY, C. J., and BANERJI, J.), that that was a covenant for 
title and the defendant was liable to refund the proportionate amount of 
sale consideration. Æeld, further that the suit was for compensation for 


breach of covenant and the suit was not governed by article 97 but by 
article 116, Limitation Act, sch. II. 


Mohanlal Nehru, (with him S. C. Bunerji) for the appellant. 


S. N. Sen, (with him Parbat: Charan Chatterji and Gulzar 
Lal), for the respondent. 


Appeal dismissed. 





Code of Civil Procedure (Act XIV of 1882), sections 816, 318— 
Limitation, whether from date of grant of sale certificate 


Decree-holder’s appeal. 


Appellant (decree-holder) purchased certain immoveable property at 
auction, in execution of his decree, on 2oth November, 1897. The sale 
was confirmed on sth January, 1898. On 15th Setember, 1905, he made 
an application for the grant of a sale-certificate, and on 21st March, 1906, 
it was granted to him. On 3rd January, 1907, he made an application 
for delivery of possession to him under section 318, Code of Civil Pro- 
cedure. The judgment-debtor objected that the application was time- 
barred. The first court over-ruled the objection, but on appeal, the 
District Judge sustained it Decree-holder appealed. 

Held (AIKMAN, and GRIFFIN, JJ.) that the application was time- 
barred, having been made more than three years from the date of the con- 
firmation of sale. E. S. A. 1401 of 1907, decided on 12th May, 1908, 
followed. 


Govind Prasad, for the appellant. _ 
S. C. Chaudhri, (for Sundarlal), for the respondent. 
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INFLUENCE OF CUSTOM ON MUSSULMAN 
JURISPRUDENCE. 


IN all early systems of law, Religion bears an important 
influence either in moulding their form or in imparting to 
them an {mperative and binding character. In the very open- 
ing lines of the famous institutes of Justinian, ‘ Jurisprudence’ 
is defined as “the knowledge of things human and divine, 
the science of the just and the unjust.” (Institutes of Justi- 
nian: Moyle’s Translation Bk. I. ti. 1. 1) Though in early 
Rome, law and religion had a close connection with each other, 
still their early separation accounts, according to Sir H. Maine, 
for the excellence of the Roman law. It was compiled, says 
that eminent jurist while usage was still wholesome and a 
hundred years later it must have been too late.” (Maine’s 
Ancient Law, page 20). But it must be confessed that the 
high standard of excellence attained by the Roman system was 
due to the wholesome influence and interaction of social phi- 
losophy and Jurisprudence upon each other. To the Romans 
“Jurisprudence was philosophy and all philosophy ;” and the 
failure to distinguish sufficiently between Jurisprudence and 
other sciences, notably ethics, resulted in logical faults, espe- 
cially of definition, which mar in no small degree the excel- 
lences by which the Roman law is on other grounds distin- 
guished (Moyle’s Justinian, Introduction, p. 59). But in the two 
other Ancient Systems of Jurisprudence, the influence of Reli- 
gion was more marked. Both Hindus and Mahomedans base 
their laws on Religion : in fact their laws are thoroughly satu- 
rated with religion. Mahomedan law in particular is essentially 
a theocratic code. “In the Mussulman system,” says Amir Ali 
J, “law and religion are almost synonymous expressions and 
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so intermixed with each other that-it is wholly impossible to 
dissociate the one from the other; in other words what is 
religious is lawful ; and what is lawful is religious” (Amir Al’s 
Mahomedan Law Vol. I p. 216). But in the history of all 
those nations who base their laws on Divine revelation there 
comes a time when either from a sense of the untruthfulness of 
their origin, or from the growing needs and changing conditions 
of the society, more probably the latter, the delusion of the 
all-comprehensiveness of their system’ slowly and gradually 
wears out and they have to supplement their Divine ordinances 
with rules drawn from sources other than religious. In this 
stage of national development, custom which is always a 
potent factor in the evolution of the legal institutions ofa 
people and is indeed a rule of life in ignorant and semi-civilised 
multitudes, invariably comes into play. That this has been 
the case in Hindu law, has been emphatically declared by 
Smrithi writers and judicially determined by our courts of 
Justice. Manu tells us that “immemorial usage is transcendant 
law” and that “holy sages, well knowing that law is grounded 
on immemorial custom, embraced as the root of all piety, good 
usages long established,” (Manu VIII section 41) Their 
Lordships of the Judicial Committee of the Privy Council 
observed in the Ramnad case :—“ Under the Hindu. system 
of law, clear proof of usage will outweigh the written text of* 
law.” Collector of Madura v. Mootu Ramalinga Sutupathi (! 2) 
But as such express pronouncements are not generally found 
in the writings of the Jurists of Islam or in the decisions of the 
Courts of Justice dealing with Mahomedan Law, except in a 
certain class of cases from the west coast and the Punjab, it is 
well to examine the ancient Mahomedan authorities whether 
they countenance any such rigid exclusion of customs not 
founded on Divine revelation. Mahomed himself is reported 
to have said, “I leave with you two guides which if you 
follow faithfully you will never go astray, the Koran and my 
Practice (Sunnat).” But the Prophet himself felt the incom- 
pleteness of his Code, for while appointing Moawia Ibn Vaztd 
to the Governorship of Yemen, he asked him: “ How will you 
try the cases brought before your court”? “ By applying the 
law given by God,” answered Moawia, “Aad if you do not find 


(1) 12 M. L A, 436. 
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any provision in that law concerning the matter?” “I shall 
be- guided,” he said, “ By the action or conduct of his prophet.” 
“And if that is not sufficient? asked Mahomed. “ Then,” 
replied the Governor, I shall apply the law of kiyas,” 


_ There are evident traces that Mahomed drew largely upon 
the Pre-Islamaic usages and customs. And Mahomed asa 
legislator was eminently practical. He knew how much of the 
customs of his time it would be prudent to embody in his 
universal code, and wherein he could introduce statutory im- 
provements without doing any violence to the passions and 
prejudices of his time. Ancient custom was in jarring discord 
with interests he was deeply concerned in. Two instances will 
suffice. Mahomed’s many children all died in infancy. The 
only heir he left was Ali, his son-in-law and the husband of 
his only surviving daughter, Fatima. It was evident that 
the interests of the young commonwealth could suffer no 
internal dissensions and disputes as to succession to the 
‘khalifa’ after Mahomed’s death. Still Mahomed did not 
name either Ali or Fatma’s children to succeed him. Why? 
Because ancient customs never recognised succession through 
a female line, and Mahomed was not bold enough to intro- 
duce an innovation which would be regarded as a revolution 
by his tribes and which would disturb the unity of the 


“Islamic brotherhood. Another hardship which told on his 


worldly prospects was the denial of the right of representa- 
tion by the Pre-Islamic law. Mahomed’s father died 
while he was very young and when his grand-father died 
afterwards, his uncles excluded him from succession and 
Mahomed was sent adrift into the world and he was depen- 
dent on the generosity of a rich widow for his start in life, 
Stil] when he had the power to effect a change in these cruel 
customs, he did not do so, but perpetuated the harsh and 
unjust rule by the permanence he gave to itin his code. 
Although the rules he promulgated are declared to have been 
ostensibly communicated to him by the Angel Gabriel, still 
in effect these were very largely based upon the customary 
usages of the various tribes of the Arabian peninsula and 
were made to wear the garb of religion because religion is a 
potent and never-lailing factor in securing unquestionéd 
obedience in immatured aud ignorant minds. Nor was the 
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real state of facts successfully masked by this veil of religion. 
Almost in the very Ist century of the Hegira, there arose a 
group of religious schismists, known as Motazals who gave 
a rude shock to the belief in the Divine origin of the Koran 
and ‘proclaimed that the Koran had a human and nota 
divine source.’ “ At a later epoch ze., in the year 212 of the 
Hegira (about 935 A. D.) during the reign of the Abbasides, 
the then khalif, Mamoun, being a convert to that belief, pro- 
mulgated an edict in which he upheld this religious view.” 
(Mr. Theordore P. Ion at p. 45, Michigan Law Review for 
November 1907). Mr. Amir Ali to whom we owe the little 
we know of these sectaries calls Mamoun the noblest khalif 
of the house of Abbas. It was he, according to thaf learned 
writer, who adopted the advanced doctrines of the Mutazals, 
the ‘rationalists’ of Islam and tried to introduce their 
teachings throughout the empire but the fanaticism of the 
people proved too powerful for him. Mr. Amir Ali fur- 
ther tells us that it was this khalif who on his accession 
to the ‘khalifa’ ‘resolved to place the children of Fatima 
on the throne’. How much the belief in the super- 
human origin of the Koran had its hold on the mind 
of the advancer of the Fatimide claims may be gauged 
when it is stated that it was this monarch who was in- 
duced under the Mutazal influence to assume a legislative 
power ‘unknown to his predecessors’ and unrecognised in 
the Koran. (See Prof Wilson’s Anglo-—-Mahomedan Law 
second edition pp. 483-484). Be this as it may, it is quite 
clear that Mahomed passed over most important depart- 
ments of law which are, from the point of view of a modern 
jurist, considered to be the most essential parts of an ideal 
code. While his rules are very full and elaborate on marriage 
and divorce, very precise on Inheritance, the Koran is entirely 
silent on gifts, endowments, and pre-emption, the three 
subjects which, as Prof. Wilson says, play a large part in the 
Anglo Mahomedan case law. The Mahomedan jurists who 
flourished under the early Caliphs amplify the Koranic rules 
and fill up the lacuna in the system. “In short,” in the words 
of Mr. Theodore P. Ion “did the Mahomedan jurists of the 
early days of Islam in interpreting that part of the Koran 
dealing in the legal matters, or.the sayings and action of the 
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prophet not borrow from the laws, written or customary, in 
force at the’ time in the Arabian peninsula or the adjacent 
countries such as Syria, Egypt or Palestine which fell under 
their dominion during the first century of the Islam ; namely 
less than a hundred years after the appearance of Mahomed 
as Prophet ” % (Michigan Law Review for November 1907 p. 
47). But they kept a pious conspiracy as to the sources from 
which they borrowed, almost always introducing their changes, 
reforms and developments, under the conventional garb of tra- 
ditions and analogical deductions. In this respect they form 
a marked contrast to the Hindu Smrithi writers, These latter 
are perfectly frank in their statement that “the time-honoured 
institutfons of each country, caste and family should be 
preserved intact, though there may be difference of opinion 
as to customs which are consistent with the express rules 
of the Smrithis themselves. But a Muhamadan jurist never 
distinguishes a custom from a divine precept never attempts 
to show how a particular custom had its origin and never 
describes the circumstances which prompted its adoption 
into the written code. Hence the great difficulty under 
which the historical jurist labours who wants to trace the 
minute and conflicting ramifications of the Moslem system 
to their origin and to show how the various parts of the 
system fit in with each other as an organic whole. To the same 
cause probably must be attributed the failure of that eminent 
jurist, the late Sir H. Maine who, although he acknowledges 
that Mahomedan law, theoretically founded on the koran, 
has really more interest for the jurist than has sometimes 
been supposed, was not in a position to elucidate his investi- 
gations in Ancient law and Institutions with well chosen 
examples illustrative of the early stages in the rise and growth 
of the positive law in Muhammadan communities and was 
almost obliged to draw his parallels from the Hindu and the 
Roman laws. 


To instance one of the many customs which supplemented 
the Divine book but which was really masked under the cover 
of traditions we have only to refer to the well known division 
of dower into prompt and deferred. That Mahomed himself 
did not originate afy such division is patent from the follow- 
ing citation which is all to be found in the Koran concerning 
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that matter. “It shall be no crime in you if ye divorce your 
wives so long as you have not touched them nor settled -any 
dowry on them, and provide for them (he who is at his ease 
must provide accoraing to his circumstances and he who is 
straightened according tohis circumstances) necessaries accord- 
ing to what shall be reasonable. This isa duty incumbent on 
the righteous. Butif you have divorced them before you have 
touched them and have already settled dowry on them, you 
shall give them half of what you have settled, unless they 
release any part or he release part in whose hand the knot 
of marriage is ; and if you release the whole, it will approach 
nearer untq piety. And forget not liberality among you 
for God seeth that which you do (Koran Sara IT v. 237-38). 
Here the dower is mentioned only incidentally in connection 
with divorce and an injunction is directed against resuming 
the whole of it, coupled with a recommendation to leave the 
whole in the hands of the wife; but a division of it into 
prompt and deferred, the former portion immediately payable 
and the latter after death must have had its origin some 
time anterior to the death of Mahomed and due to a defer- 
ence to a widespread custom to that effect. 


Another singular custom whose observance had the effect 
of varying the Koranic rule of inheritance and therefore went 
a step further is the principle of ‘ Acdariyyah. This is 
well summarised by Prof. Wilson as follows, “In one 
case according to Zaid and those who follow him a true 
grand-father is allowed to treat a competing, inheritor first as 
a sharer and afterwards as a Residuary, in order to secure for 
himself a larger portion than he could have under any of three 
alternatives ; namely, where the deceased was a woman, and 
the other inheritors were husband, mother and sister. In that 
case, he is allowed first to reckon the sister as a sharer which 
she would be if he himself elected to content himself with 
his one sixth as sharer and then to divide with her the frac- 
tion produced by adding her original share to his order in the 
proportion of two to one that being the proper proportion 
when both are counted as Residuaries. But the share so 
obtained is subject to subsequent diminution by the process 
called ‘ Increase, (Wilson’s Anglo-Mahomedan Law 2nd. Edn. 
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p. 300). The following arithmetical illustration will make 
the matter clearer than pages of explanation. Suppose a wo- 
man to die leaving her surviving her husband, mother, a sister 
and a true grand-father. Applying the above principle of 
division, it will be found that the composite share of the 
grandfather is, in the Ist instance % of (%4+%)=% of %= 
4/9 and the other sharers are, 

Husband who gets % 

Mother who gets 4 

Sister who gets 2/9 
but 4/9, 14, 1%, and 2/9 make up 27/18 and hence by applying 
the well-known doctrine of increase, the true grandfather’s 
share firlally becomes 8/27 but according to the strict Koranic 
ordinance, the true grandfather’s share, in the absence of the 
father is % which in the particular case before us becomes 
reduced to 1/9. Here the recognised custom of “acdariyyah” 
which is allowed to over-ride the injunction of the Prophet 
gives the true grandfather the larger share of 8/27 of the 
whole estate. 


Again Koran does not expressly mention that a father 
excludes a sister from succession. It is possible and indeed 
probable that being an apostle of woman’s rights, his silence 
was due to his partiality for them. Indeed he must have long 
lingered over without coming to a decision: but the ancient 
customary rights of the father were too strong to be dislodged ; 
and the author of Sirajyyah comes to the conclusion that the 
father’s rights could not be postponed. 


S. VENKATACHARIAR, B.A. M.L., 
(To be continued.) 
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West v. BRISTAL Nulsance—Crensote used in paviny road— Damage to plants in adjoining 


TRaMWways Coy. land— Tramway Company—Statutory authority— Exceptional use of 
[1908] 2 K. Bite tand. 


THE Court of Appeal have applied the principle of Fletcher 
v. Rylands, L. R, 3 H. L., 330, to a rather curious case which 
came up before them. The defendants were a Tramway 
Company, who were by their special Act under an obligation 
to pave certain parts of a road, on which the Tramway was 
laid, with wood paving. They used for this purpose wood 
blocks crated with creosote. Now the creosote gave off fumes 
which injured plants and shrubs belonging to the plaintiff, a 
market gardner, whose premises were near the road. The 
plaintiff sued for damages, and it appeared in evidence that a 
different mode of wood paving might have been employed ‘by 
the defendants, which though not quite so suited to the locality 
in question which was damp, would not have injured any‘ 
plants and shrubs ; also that there would have been no fumes 
of the creosote if the paving operations had been carried out 
by the defendants at another time of the year. The jury 
found that the injury to the plaintiffs plants and shrubs was 
caused by the wood paving used by the defendants, that it 
was not absolutely necessary for the defendants to pave the 
road as they did, and at the time they did, and that it«vas 
reasonably necessary for them to pave it as they did and at 
the time they did, according to the knowledge of the defend- 
ants at the time, but that in the light of the evidence given 
at the hearing it was not reasonably necessary. The Divi- 
sional Court gave judgment for the plaintiff. PHILLIMORE, 
J., said “Creosote is like the wild animals in the old cases, 
the water in Fletcher v. Rylands, and the electric fluid in 
National Telephone Company v. Baker, [1893] 2 Ch., 186, and 
if the use of creosote is dangerous, the defendants have no 
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authority to use it.” No case of negligence was made out 
against the defendants, but they were not protected by 
the Statute, since the obligation placed upon them was to use 
wood pavement, but not to use a particular kind of wood 
pavements which was dangerous. Reference was made in 
the Court of appeal to the curious case of Filburn v. People’s 
Palace and Aquarium Company, 25 Q.B.D., 258, but it is doubt- 
ful if the doctrine with regard to the common experience of 
mankind enunciated therein applies to chemicals. The real 
question seems to have been whether the defendants had made 
a natural or a non-natural use of the land. The law upon the 
point is thus summed up by Mr. Garrett in his book on 


- Nuisances. Ed. II, p. 129: “ Where the owner of land uses 


his land for any purpose for which it may in the ordinary 
course of enjoyment of land be used, he will notin the 
absence of negligence on his part, be liable, though damage 
result to his neighbour in the ordinary enjoyment by the 
latter of his property ; for it lies with the latter to protect 
himself from the operation of natural laws. But, if the owner 
of land uses it for any purpose which from its character may 
be called non-natural or extraordinary user, such as, for 
example, the introduction to the land of something which 
in the natural condition of the land is not upon it, he does 
so at his peril, and is liable if sensible damage results to 
his neighbour's land from its escape, or if the latter’s legitimate 
enjoyment of his land is thereby materially curtailed.” This 
statement of the law is accepted by LORD ALVERSTONE, 
C. J., and is in consonance with the authorities. See, for 
instance, Bamford v. Turubey, 3 B. and S., 62,83. The doc- 
trine of Fletcher v. Rylands is apparently to be applied with 
some qualifications in India. See Madras Railway Coy. v. 
Zemindar of Caroatenagaran, L. R, 1 I, A. 364. It has 
been repudiated in some American jurisdictions, (Burdich on 


Torts. 447,448). Mr. Salmond takes the rule to be one of 


vicarious liability, not applicable where there has been no 
negligence onthe part of any one. Law of Torts, P. 200. 
This is not the view that has generally been taken of the 
decision in Fletcher v. Rylands. But the doctrine is clearly 
not to be extende@ ; Pollock, Torts, Ch. XII ; Bigelow, Torts, 
Ch XIX, 
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NASH v. IRMAN. 


[1908] 2 K. B. 1. 
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Tnfant—necessaries—actual requirements. 


“ An infant, like a lunatic, is incapable of making a con- 
tract of purchase in the strict sense of the word ; but ifa 
man satisfies the need of the infant or lunatic by supplying 
to him necessaries, the law will imply an obligation to re- 
pay him for the services so rendered, and will enforce that 
obligation against the estate of the infant or lunatic” says 
FLETCHER MOULTON, L. J. “ The consequence is that the 
basis of the action is hardly contract. .Its real foundation ts 
an obligation which the law imposes on the infant to make 
fair payment in respect of needs satisfied. In other words 
the obligation arises re and not consensu,” That is why the 
Indian Law talks of “certain relations resembling those 
created by contract” (See Indian Contract Act, Ch. V. s., 68.) 
The obligation arises in respect of necessaries supplied. The 
plaintiff, therefore, who sues an infant must show, first that 
the goods supplied were suitable to the condition in life of 
the defendant and secondly, that they were suitable to his 
requirements at the time, Thatis he must establish either 
by evidence adduced by himself or by cross-examination of the 
defendant’s witnesses as the case may be that the defendant 
had not at the time an adequate supply from other sources. 
Where therefore a tailor supplied a freshman of Trinity 
College, Cambridge with cloths of the value of 4 145-10-3 
including 11 fancy waistcoats at 2 guineas each and examined 
a traveller to prove that he had gone to Cambridge and hearing 
that the defendant was spending money freely and was likely 
to be a good customer had solicited him for order and supplied 
goods which were charged for at the usual prices, the court 
of appeal affirming RIDLEY, J., held that there was no evidence 
to go to the jury that the goods were necessaries, COZENS- 
HARDY, M. R., pointed out that the law on the subject had been 
developed and altered in the course of the last century, 
Older authorities” therefore can no longer be usefully 
referred to. The law is clearly laid down in Joknstone v. 
Marks, 19 Q. B. D. 509. LORD ESHER, M, R., said in this 
case“ It lies upon the plaintiff to prove not that the goods 
supplied belonged- to the class of necessaries, a5 distin- 
guished from that ‘of luxuries, but that the goods, supplied, 
were necessaries to the infant. The circumstance that the 
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the infant was sufficiently supplied at the time of the addi- 
tional supply is obviously material to this issue, as well as fatal 
to the contention of the plaintiff with respect to it.’ LINDLEY, 
L, J., said “If an infant can be made liable for articles which 
may be necessaries without proof that they are necessaries, 
there is end to the protection which the law gives him. If he 
has enough of such articles, more cannot possibly be necessary 
to him.” Though the general rule of evidence is that the 
burden of proving a matter which by the nature of the 
case cannot lie within the plaintiff's knowledge is not upon 
the plaintiff (Best on Evidence, p. 247), yet where an infant is 
concerned such evidence must form part of the plaintiffs case. 





Defamation-—Ltbel—Personal imputation— Fair comment 


The nature of the defence of fair comment in an action to 
recover damages for a libel was much discussed in this case. 
BUCKLEY, L. J., pointed out, “Where justification and fair 
comment are pleaded as defences the latter is a weapon which 
comes into action if and when the former has failed. The 
defence of fair comment assumes that the matter to which it 
relates would be defamatory if it were not protected by the 
defence of fair comment. A fair and oná fide comment on a 
matter of public interest suffices to protect that which would 
otherwise be defamatory. Comment which tends to prejudice 
may still be fair; it may convey imputation of bad motive so 
far as the facts truly stated justify such an imputation. It is 
for the jury to say whether the facts justify the imputation or 
not.” The Master of the Rolls made observations to the 
same effect. FLETCHER MOULTON, L. J., analysed the defence 
and laid down the following propositions :—({1) “Comment in 
order to be justifiable as fair comment must appear as com- 
ment and must not be so mixed up with the facts that the 
reader cannot distinguish between what is report and what is 
comment.” Andrews v. Chapman, 3 C.and K., 286. (2) “In 
order to give room for the plea of fair comment the facts must 
be truly stated. If the facts upon which the comments pur- 
ports to be made do not exist. the foundation of the plea fails; 
Joynt v. Cycle Trade Publishing Co, [1904] 2 K. B., 292; (3) 
“Comment must not convey imputations of an evil sort except 
so far as the facts truly stated warrant the imputation ; Camp- 
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bell v, Spottiswoods, 3 B. and S., 769. Among other cases that 
may be usefully referred to in this connection are Mertvale v. 
Carson, 20 Q. B. D., 275, and Dakhyl v. Labouchere, reported as 
a foot-note on page 325, [1908] 2 K. B., Upon the defence 
generally, see Odgers on Ledel and Slander, Ch. VIII. 
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“A Trienniel Key to the Current Index of Indian Cases 
by T. V. Sanjiva Row—The Indian Steam Printing Press, 
Madras.” 

Mr. Row’s inexhaustible energy has again produced 
something useful for the profession. Hunting up of cases in 
a very voluminous Digest is not always a very pleasant task 
for a legal practitioner or a Judge. The ldss of time is 
immense and often not commensurate with the gain. What 
one requires is an Index of the chief points decided, arranged 
under appropriate and easily accessible headings. Mr. Row’s 
Key to the cases for 1905, 1906, and 1907, shows that such 
a work is possible and that it may be done in a way to save 
both time and money. The arrangement of the book is 
admirable. By opening it at the place where any particular 
section of an enactment, or where a particular heading of a 
general law, such as the Hindu, the Mahomedan, or the pre- 
emption law, is, one can in afew seconds find the rulings 
required. The cross references enable one to place one- 
self in touch with every decision having any bearing on the 
point under search. The catch-words have been chosen 
with much care, l 

This system of treatment of cases also saves the pockets 
of Mr. Row’s numerous constituents. Instead of having to 
lay out a large sum of money every two or three years to 
buy a consolidated Digest, the Key, purchased at a compara- 
tively trifling cost, will enable them to utilise the Annual 
Digests as expeditiously as if they had invested in the con- 
solidated work. 

One can not praise a work of this class two highly. It 
ought to be on the shelf of every lawyer who has subscribed 
to the current Index and ought to induce those who are still 
keeping back to goin for that Index from the commence- 
ment, 
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OUR REPORTERS’ DIARY. 
[Important cases will be reported hereafter. ] 


Receiver —decrees under attachment—Civil Procedure Code, section 608. 


Held (AIKMAN and KARAMAT HUSAIN, JJ.), that mortgage decrees 
under attachment were property in respect of which a receiver might be 
appointed by the court executing the decree. 


S. C. Banerji, for the appellant. 
Nemo, for the respondent. 
Appeal decreed. 


Limitation Act (XV of 1877), schedule IT, article 179, clause 5— 
Decree—Execution— Application for execution—Civil Procedure 
Corle (Act XIV of 1882), section 248, not'ce—Date of the order. 


Heid (AIKMAN and KARAMAT HUSAIN, JJ.), that the words ‘the state 
of issuing a notice’ under section 248 of the Cad: of Civil Procedure in 
Article 179 clause 5 of the Limitation Act, XV of 1877 meant the date 
on which the court made the order and not the other date on which the 
hotice was actually issued. 


Tswar Saran (with him M, M. Malaviya), for the appellant. 
Simeon, for the »espondent. 


Appeal dismissed. 


re tet 


Act T of 1900 (U. P ), section 17—suit againat “Chairman Municipal 
Board. 


A suit for declaration of title as to a piece of land against the Munici- 
pal Board of Allahabad was vrought against the Chairman of the Board. 
No application for amendment being made the suit was dismissed 
as brought against a wrong person. Meld (BANERJI, J.p that under 
section 17 of Act I of r900, the Municipal Board is to be sued in its 
corporate name and not in the name of any of its officers. 
Sakib v. Venkataraua, 1. L. R, 16 Mad., 296 followed. Masani 
Kasaudhan v. Crooke, I. L. R., 2 All, 296, distinguished. 

Gulzari Lal, for thæappellant. 


Wallach, for the respondent. 
Appeal dismissed, 
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Suit as mutvalli ofa graveyard—Continuance of suit as member of 
Mahomedan Community—Practice, Code of Civil Procedure, section 


80. . 


A suit for possession of a chaéutra as appurtenant to a graveyard and 
for an injunction was brought by plaintiffs as mutvallis and was resisted 
on the ground that the plaintiffs were not such wsfvaliis. Both the 
courts below found they were not. It was contended that the plaintiffs 
could maintain the suit as members of the -Mahomedan Community. 
Held (BANERSI, J.), that looking to the frame of the suit, the plaintiffs 
could not continue the suit as such members, and that section 30 of the 
Code of Civil Procedure stood in their way. Zafaryad Ali v. Bakhtawar 
Singh, |. L. R, 5 AlL, 497, Jawahar v. Akbar Husain, I. L. R, 7 All, 
178, and Muhammad Umar v. Maula Baksh, A W.N., 1892, page 9 were 
referred to in argument. ° 


jogendro Nath Mukerji, for the appellant. 


Gulzar? Lal, for the respondent. 
Appeal dismissed, 


Specific Relief Act, section 9—Dispossession—Force not necessary— 
Practice—Revision—Another remedy open. 


M was dispossessed from 2 plots of land on July 24th, 1904, and from 
17 other plots in the following August. He sued to recover possession 
and damages on September 20th, 1904. Subordinate Judge held that 
defendants were entitled to joint possession with the plaintiff of the 
zamindari, but M had been in exclusive possession of the specific plots in 
question within six months before the date of suit, and had been since dis- 
possessed. As, however, M failed to prove the use of force or other 
unlawful means in connection with his dispossession from the 17 plots, 
the Judge passed a decree under section 9, Specific Relief Act, in M’s 
favour in respect of the 2 plots only. Meld (AIKMAN and GRIFFIN, JJ.), 
that dispossession to justify a decree under section 9, Specific Relief Act, 
need not be by force, but another remedy vfz, a suit for partition, was 
here open to the plaintiff, and the High Court would not interfere in 
revision. 

S. C. Banerji, (with him G. L. Agarwala), for the petitioner. 

S. P. Ghose (for M. /shaq), for the opposite party. 

Application rejected 


+ 


eey a 


Award—Time allowed for filing objection — Decree before expiiy of suit 
period - Decree appealable. 


If an award is filed and the usyal ten days time is granted to file 
objections, the Court cannot dispose of the case pnt the tenth day has 
expired although objections may haye been filed, and if the Court 
disposes of the case before the expiry of the ten days, and a decree is 


as 


AÅ 
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passed in accordance with the award such decree can be appealed against 
(fer AIKMAN, and GRIFFIN, JJ.). 


Tej Bahadur Sapru, for the appellant. 


Girdhari Lal Agarwala, for the respondent. 
Appeal dismissed. 





Principal aud agent (arhatiya)— Lin itation Act, echedule II, arte. 57, 
59, 61. 120. 


Defendants’ appeal. 

Suit on balance of account by agent (arkatiya) for money advanced 
in purchasing grain, etc., less the amount realized on sale of the goods. 
Feld (KNOX and AIKMAN, JJ.), that articles 57, 59, and 6I, schedule I, 
Limitation Act did not apply and if article 85 did not apply, article 120 
was applicable. 

Gtrdhari Lal Agarwala (for P. C. Chatterji), for the appellant. 


S.C. Banerji, (for Mott Lal Nehru), for the respondent. 
Appeal dismissed. 





Award set aside by first Court.—No appeal from that order. 


During the pendency of a suit, the parties agreed to and did refer 
their disputes to arbitration. The arbitrator gave his award to which one 
of the parties preferred objections and the Munsif allowed the objections, 
set aside the award, and decreed the suit on merits. The defendants 
appealed to the Judge who affirmed the decree of the Munsif. On 
second appeal, #e/d that no appeal lay from the order of the Munsif 
setting aside the award, and none from the Judge’s decree affirming the 
Munsif’s decision when the only ground taken in second appeal was that 
the Munsif should not have set aside the award, I. L. R., 28 All, 408, 
followed. 

Mahomed Raoof, for the appellant. 


Te} Bahadur Sapru, for the respondent. 
Appeal dismissed. 





Limitation Act. Section of—time began to run—whether could 

j be stopped. i 

During defendants minonity plaintiff's father was appointed his 
guardian. He made certain disbursements out of his own -money for 
jhe defendants’ benefit. Plaintiff’s father died in May, 1893. In August, 
1893, plaintiff was appointed a guardian. He also made certain dis- 
bursement for the defendant. The defendant attained majority in 1906. 
In a suit to recover the amounts disbursed both by the plaintiff and his 
father, Ae/d (GRIFFIN J.), that the suit to recover the sums disbursed by 
the plaintiff himself was not barred, 


ffeld, further that the suit to recover the sums spent by the plaintiffs 
father was barred, inasmuch as the plaintiff's right to sue accrued in 


June 10, 1908. 
BHAGIRATH 


v. 
KANAHYA LAL 


ee 


S. A., 764 of 1907. 


June 11, 1908. 
SHITABA 
V. 
SURJA. 


S. A., 269 of 1907. 


June I1, 1008. 


SHEONATH RAI 
TA 
BALRAM RAI 


S. A. No. 871 
of 1907. 


June 12, 1908. 


ee rire 


RAZIA BIBI 


v. 
MUNAWAR ALI. 


E. F. A., 112 of 
1907. 


June 12, 1908. 


ACHAL SINGH 
V, 
JAGESHAR AHIR 


MIS. No. 28 


of 1908. 
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May, 1893, upon his father’s death, and under section 9 of the Limitation 
Act, when once time had begun to run no subsequent disability or 
inability to sue stopped it. 


Jang Bahadur Lai (for Gokul Prasad), for the appellant. 
Harendra Krishna Mukerji, for the respondent. 
Decree varied. 


AT Stal 


Execution of decree—Section 4 (6) Succession Certificate Act. 


Held (KNOX and AIKMAN, JJ.), that section 4 (6) of the Succession 
Certificate Act would not apply to the execution of a decree of His 
Majesty in Council when the decree-holders were substituted on the 
record as heits of the original plaintiff, during the pendency of the 
appeal to the Privy Council, and the decree had on terms been.passed 
in their favour. 

Satya Chandra Mukerji, for the appellant. 


Mahomed Ishaq, for the respondent. 
Appeal allowed. 





Jurisdiction—Civil and Revenue Court—Suit for recovery of revenue 


realised from a wrong person. 

Parties were cosharers in a village. A partition was effected and 
separate mahals formed. The partition took effect from 1307 Fasli. 
Some revenue was realized from the plaintiff on account of the revénue 
due from the defendants mahal for a period sibsequent to the par- 
tition. 

Plaintiff sued in the Civil Court. Munsif returned the plaint for 
presentation to the revenue court. The suit being instituted in the 
revenue court, the Collector referred the matter tothe High Court 
under section 195 of the Tenancy Act. 


Held (BANERJI and RICHARDS, JJ.), that the suit was cognizable by 
the Civil Court. 


Mumtasunnissa Begam v. Sadat Wali Khan, A. W. N., 1898 p. 113, 
followed. 


Jang Bahadur Lal, for the appellant. 
Sital Prasad Ghosh (for Gokul Prasad), for the respondent. 
Plaint ordered to be returned. 


THE 
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INFLUENCE OF CUSTOM ON MUSSULMAN 
JURISPRUDENCE. 
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(Continued from page 207.) 


But the greatest mechanism in ancient communities which 
‚makes the wheels of Society move quicker and helps to bring 
about the play of commercial transactions and the free circu- 
lation of property is the institution known as wills. In Roman 
law, the deprivation of the proprietary rights of the emanci- 
pated children which was the inevitable consequence of a 
son’s enfranchisement from father’s control, led to the power 
of testation which under the fostering care of Roman Proc- 
tors, gradually died away with the anomalies of Ancient law, 
and made the family as defined by law co-existent with family 
as defined by natural affection. The following tradition of 
Mahomed reported by Ahi Wakkas shows clearly the em- 
pire of ideas which dominated the mind of the great law- 
giver. His anxiety was to see that the wants of the family 
might not be sacrificed by the pride and prodigality of testa- 
tors. Ahi Wakkas says: “In the year of the conquest of Mecca, 
being taken so extremely ill that my life was despaired of, the 
Prophet of God came to pay me a visit of consolation. I told 
him that by the blessing of God having a greater estate but 
no heirs except one daughter, I wished to know if I might 
dispose of it all by will” He replied: “No.” And when I 
severally interrogated him, If I might leave two-thirds or 
one-haif he also replied in the negative but when asked if I 
might leave a third he answered: Yes, you may leave a third 
of property by will, but a third part to be disposed of -by will 

40 
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is a great portion and it is better you should leave your heirs 
rich than in a state of poverty which might oblige them to 
beg of others, ” (quoted in Amir Ali's Mahomedan Law, 2nd 
Edition, Vol. I, pp. 458-459). This is nothing but a distant 
echo of his more ancient counterpart, the Hindu Smrithi 
writer who says ;—“ Though immovables and bipeds have 
been acquired by a man himself, a gift or sale of them, should 
not be made, without convening all the sons. They who are 
born, and they who are yet unbegotten, and they who are still 
in the womb, require the means of support, no gift or sale 
should, therefore, be made.” (Vyas). 


Both the Roman Proctors and Mahomed were disgusted 
at the awkward anomaly which disabled the emancipated sons 
from inheritance in the one system and denied the right of 
representation in the other. From the circumstances attend- 
ant on the above cited tradition, it may well be doubted 
whether Mahomed did not intend to confine the one-third 
limit to the actual case before him. Ahi Wakhas had only 
one daughter and no other heirs. There is nothing to show 
that Mahomed intended to lay down a universal canon of 
testation therein and to enable Musulman fathers possessed 
of male heirs to exercise the power even to the extent of a 
third of their estate. But the cause of the community was 
too strong to allow the jurists not to give the tradition a 
more extended scope. To let in the principle of represent- 
ation was to undermine the law of Inheritance as laid down 
by the prophet. To ignore it altogether was to do violence 
to popular feeling which was exhibiting itself in different direc- 
tions: and the one-third limit established by the Arabian 
jurists by which a fatherless grandson might be provided 
with a portion was a curious compromise between the pre- 
vailing sentiment of the day and the strictor view of the 
law of family succession as chalked out by Mahomed, And 
this custom of the time to receive implicit compliance as 
universal law must be pinned to some saying of the Divine 
Messenger. And fortunately Abu Wakhas survived his death- 
bed illness on that occasion to report the tradition. 


It remains only to consider whether @ustoms formulating 
a scheme of succession running counter to the Koranic rules 
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of inheritance can be recognised as valid under Mahomedan 
Law. According to the strict theory of Mahomedan tenets, 
Mahomedan Jurists themselves will unhesitatingly pronounce 
against the validity. But as Mr. B. H. Baden Powell 
observes, most of the Mahomedans in India, “are ignorant 
converts knowing nothing beyond the stmple formula of the 
faith. In the Punjab, for instance, these people follow their 
local customs of inheritance and it is perhaps chiefly the 
action of the law-courts that enforces a certain respect for the 
regular law in matters of marriage, divorce, minority and bas- 
tardy, otherwise, it is not known or respected in practice.” 
(Baden-Powell’s Land Systems of British India, Vol. I. p. 6). 


The Mahomedan law of inheritance with its excessive 
sub-divisions and fractional shares was essentially unsuitable 
to Agricultural communities and the Khojas and Kutchee 
Memons of Western India observed, from time immemorial 
rules of inheritance at variance with the tenets of their creed. 
The result was that the validity of such variations was con- 
tested for the first time before the Supreme Court of Bombay 
but it was maintained by Sir Erskine Perry. His luminous 
and exhaustive judgment was the basis of a long series of 
decisions in that Presidency which have secured to these people 
the application of Hindu Law in simple questions of Succes- 
sion and Inheritance. (See Hirbat v. Sonabai, (1) Hirbai v. 
Gorbat (°) Rahimatbai v. Hirbat (8) Shijibat Hajan v. Data 
Mavji Khoja (*) Ashahbat v. Tyeb Haji Rahim (3) Abdul 
Cadar Hajee Mahomed v. Turner (£). But the Madras High 
Court refused to extend such a custom to the Ramathans of 
South Malabar who are, as Mr. Justice Amir Ali says converts 
lika the Memoms of Bombay to the Moslem faith. The 
judgment of the High Court proceeds on the ground that no 
such custom was made out, implying thereby that if made 
out, they would recognise it. “A custom to be valid” the 
learned Judges say, “must be consciously accepted as having 
the force of law” Mura bint v. Vellayna (7). 


(1) Perry’s Oriental cases, p. 110, 
(2) 12 Bom. H. C R. p. 294. (3) 3 Bom., p. 34. 
(4) 12 Bom., 281. (5, 9 Bom., 115. 
(6) 9 Bom., 158. (7) L L.R., 8 Mad., 464 
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Circumstances soon arose which gave an opportunity to the 
learned Judges of the Madras High Court to give effect to 
their suggestion. “Land which originally belonged to one 
Tavurai was given after his death to one of his wives and 
her children in accordance with a wish orally expressed by 
him. He had not expressed any intention as to how it should 
be held by the donee.” Though the parties were Moplas of 
Mahomedan persuasion, it was admitted that they were 
governed by Maru Makkathayam law which is the law govern- 
ing the Hindus of the district and according to which pro- 
perty passes through a peculiar line of devolution in the 
female heir—a principle of succession utterly opposed to 
the Koranic ordinances and repudiated z# ¢oto by the Jurists 
of Islam. It was held by the Full Bench (consisting of SIR 
ARTHUR COLLINS, C.J., and MUTHUSAMI IVER, PARKER and 
WILKINSON, JJ.) that they took the Jand with the incidents 
of property held by a Malabar tarwad. The learned Judges 
say “The properties in question originally belonged to one 
Taruvai and they were given after his death to his wife 
Aiyusimina and her children in accordance with his orally 
expressed wish. The question referred to us is whether 
Aiyusimina and her children took the properties with the in- 
cidents of property held by a tarwad. The peculiarity of 
this case is that the donor expressed no intention as to how 
the properties should be held by the donees. The fact that 
they were Moplas, converts to the Moslem faith and subject 
to its personal law did not prevent the learned Judges from 
importing into the transaction the usual presumption of Hindu 
law that “he intended that they should take them as proper- 
ties acquired by their branch or as the exclusive properties of 
their own branch with the usual incidents of tarwad Ħpro- 
perty in accordance with the Marumakhatayam usage which 
governed the donees.” Here is a distinct judicial recognition 
of a custom which runs counter to the inheritance rules of 
the Prophet: This case has been very recently followed 
by Sir Arnold White, C. J, and Wallis J., in a case report- 
ed in No. 1, p. 16, January Vol (1908, Madras Law Journal) 
where their Lordships say, “In the case of a gift to a 
woman and her children, governed by the Marumakha- 
thayam law, by her husband, a Mahomedan, the doness take 
the property with the incidents of tarwad property.” 
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Herein we see the elasticity and adaptability of Maho- 
med’s legislation to the varying wants and conditions of 
Society. He, like all other great reformers of law felt the 
need of basing his system upon the actual customs of his 
time. But with a view to secure to his legislation an un- 
questioned obedience and enduring fame, fostered it on his 
countrymen as directly proceeding from a divine source. 
His successors who developed his system knew equally 
well of the nature and character of the laws they were called 
up to improve and elucidate. But the followers of Mahomed 
were after his death like a bundle of faggots ready to break 
and dissolve unless cemented by a fire stronger than that of 
(consanguinity or) local contiguity. They were not cheered 
by the prospect of a returning Messiah as in the case- of Jews 
or Christians. Mahomed’s work in the world was over and 
the only bond of unity of the Moslem brotherhood was in 
the faith of Mahomed’s laws and in a strict observance of 
the forms and ceremonial practices enjoined by the Prophet. 
Such a theory of religion and civil conduct could recognise 
no extra Koranic source for the improvement of their national 
institutions and so it was that no Mahomedan jurist of any 
reputation could say in so many words that he drew his 
materials from the customs and usages of his people but had 
to colour his ideas and traditions with a halo of Koranic tradi- 
tions and. sayings. 

S. VENCATACHARIAR, B. A, M. L. 


UMAN KUARI 


YV. 
JARBANDHAN. 
5 A. L. J. R, 447: 
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Practiceo—Appeal—Ordar of remand, carried out before appeul—Jurie- 
diction —Pre-emption— À razidari. 

WE report in this number a Full Bench case in which three 
learned Judges of the Allahabad High Court have held that 
an order of remand if erroneous, though made with jurisdic- 
tion, will vitiate all subsequent procee lings taken thereunder. 
Their Lordships purport to follow Rameshur Singh v. Sheo Din 
Singh, 1. L. R, 12 All, 510 F. B., and Jatinga Valley Tea Co. 
v. Chera Tea Co, I. L. R, 12 Cal, 45. They dissent from 
Madhusudan Sen v. Kamini Kanta Sen, J. L. R., 32.Cal, 
1023, and overrule, Salig Ram v. Brij Bilas, 4 A. L. J. R, 
569, and Gulsart Mal v, Kabır-un-nisa, 5 A. L, J. R, 270. The 
legislature gives an appeal against an order of remand (Civil 
Procedure Code, section 588, cl. 28), which may be filed at any 
time within go days of the date of the order (Limitation Act 
Schedule IJ, Art. 156). This right of appeal will apparently 
not be taken away if the period of limitation has not run out 
by the mere fact that the order of remand has in the mean- 
time been carried out by the court of first instance. The 
doctrine of election of remedies which has been relied upon 
the case of Batkuntha Nath Dey v. Salsm-ulla, 12 C. W.N,, 
590, does not seem to be in point, because the proceedings 
in the court of first instance after remand are not taken at 
the election, and option of the party aggrieved by the order. 
But it is extremely doubtful how far proceedings completed 
in pursuance of a bad order of remand can be treated as ultra 
vires. An order of remand may be erroneous, but if the 
court which passed the order was properly seized of the appeal, 
the order could in no sense be said to be one passed without 
jurisdiction. There was a disposition at one time to talk 
loosely of orders as illegal or without jurisdiction. But since 
the Privy Council in Malkarjun v. Narhari, 1. L. R. 25 Bom,, 
337, 347, pointed out that a court has jurisdiction to decide 
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wrong as well as right, there is no justification for ignoring the 
cardinal distinction between what is merely an irregularity 
and what is a nullity. In Rameshur Singh's case an order of 
remand had been made which could not be made in view of 
the provisions of section 564 of the Code. But even then we 
do not think the order could be said to be one made without 
jurisdiction. In fact MAHMOOD, J. instanced as analogous an 
order made in contravention of the negative terms of the 
prohibitions contained in section 13 of the Code. I. L. R, 12 
All, at 522). But itis too late now to contend that an erron- 
eous decision on a plea of res judicata raises any question of 
jurisdiction (Amir Hassan Khan v. Sheo Buksh Singh, I. L. R. 
11 Cal., 6, P. C.). The true view ofthe matter seems to us to 
have been taken in the Calcutta case of Mahesh Chandra Dass 
v, Jamiruddin Mollah, (1. L. R, 28 Cal., 324) where the author- 
ities are reviewed. The question whether Rameshur Singh's 
case was correctly decided does not seem to have been raised in 
argument before the Full Bench. An attempt was made to dis- 
tinguish that case, as no doubt it was clearly distinguishable. 
This we consider a pity, because in our opinion advantage 
ought to have been taken of this opportunity to have the 
whole law on the subject accurately restated by the Full 
Court. A recent case that may be usefully referred to on the 
point is Kotpal Singh v. Sheo Prasad Singh, 10 O. C., 350. 
There was another point before the Full Bench which 
also has been left much where it was by the learned Judges. 
As is well known, the law of pre-emption in our Courts has 
been every day getting more and more confused and con- 
fusing. One of the questions upon which the learned Judges 
seem to be unable to make up their minds to agree is the 
nature of what is called the village co-parcenary, as also the 
nature of what may be the subject of property (Hagqiat) in 
a village. There have been innumerable cases about sho} 
lands, Szr lands, grove lands and msajt lands, both resumed 
and unresumed. The latest cases, however, were showing a 
tendency to return to the ancient view that the liability to 
pay Government revenue was the true test for determining 
whether a right of pre-emption could be claimed. Cf. Narain 
Prasad v, Munna Lal,§ A. L. J. R, 302, with Lalta Prasad 
v., Latta Prasad, 1 A. W. N., 165. The same view was taken 
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regarding arasidari lands in the Gorakhpur district in Ram 
Sarup v. Dalip Singh, 5 A. W. N., 54. But the pendulum 
has apparently- been once more swung back, and if the recent 
Full Bench case decides anything, it probably decides that 
the 1885 case was wrongly decided. But it is doubt- 
ful if it decides even that much. There is certainly no 
attempt to lay down any general principle or to decide any- 
thing except that under the specific words of a particular 
wajtb-ul-arg no right of pre-emption could be enforced 
by a certain individual. The subject-matter of sale in this 
case was some aragidart land. The vendor owned shares in 
both žalsa and avasidart lands and so did the pre-emptor. 
The vendee was a stranger. The arasidari lands were-assessed 
to revenue and the arasidars were signatories to the ‘record 
of rights like the owners of the #Aa/sa lands. The wayjzb-ud- 
are gave a right of pre-emption, among other persons, to the 
Aissedaran deh. If after a perfect partition the owners of a 
divided mahal can claim to pre-empt property sold ina 
different mahal as Aessedaran deh (Ausert Lal v. Ram Bhajan 
Lal, 1. L. R, 27 All, 602), it is not easy to understand why an 
aragidar should not also be treated as a Asssedat deh. Their 
Lordships of the Privy Council have interpreted the words 
“ village community in section 10, Punjab Land Act (XII of 
1878),in respect of a zemindari village in a very large sense, 
Rahimuddin v. Rewal, i. L. R., 30 Cal.,635. The Allahabad 
Full Bench uses the expression “ village co-parcenary and 
contents itself by saying that an avasidar is not a member 
of this body. But the learned Judges give no reasons, nor 
suggest any “definition or description of this co-parcenary. 
No wonder that the decision has not been accepted as any 
authority on the question of the rights and liabilities of a 
muahdar in a pre-emption suit. We cannot help regretting 
that here was an opportunity lost of settling at least one point 
in the extremely confused law of pre-emption based upon 
wajib-ul-arses. | | 





Hindu Law—Disqualified heir—Eeclusion from tnheritance— Widow— 
Hindu Law, texte— Rule as to construction, 
© 
IN this case CHANDAVARKAR, J., sitting with KNIGHT, J., 
had to consider a point somewhat similar to that discussed 
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in Vedanayaya w Veduinmal, 1, L. R, 27 Mad, 591. The 
claim in this case to succeed to the property of a murdered 
person was put forward, not by the murderer, but by the 
latter's widow. CHANDAVARKAR, J., does not discuss the 
various western authorities which were so learnedly reviewed 
by S. AyyaAk, J. But he has discussed with great ability the 
relevant texts of the Hindu Law on the point, and his conclu- 
sion seems to us clearly right, namely, that the husband's 
disqualification will not attach to the widow, whether she 
claims as heir through her husband or otherwise, unless she 
herself suffers from any defect which may exclude any person 
from,imheritance under Hindu Law. The judgment deserves 
very careful study; and we have nothing but commendation 
for an attempt to deal with questions of Hindu Law upon the 
basis of that law. The learned Judge has formulated and 
applied some canons of interpretation in Hindu Law. The 
canons actually employed, we imagine, do not, differ much 
from similar canons known to other systems of law. One of 
them, for instance, is that a special text forming an exception 
to a general text should be construed strictly. Another is that 
where there is a collocation of two texts, dealing with the 
same subject, and in the first of them two words or expressions 
occur, of which only one is repeated in the second text, the 
other word or expression must be excluded as not applying to 
cases falling within that second text. The student of Max- 
well and- Norton will not find much difficulty in matching 
these canons either from Roman maxims or from English 
cases. But there are rules of interpretation peculiar to Hindu 
Law upon which a comprehensive treatise has yet to be writ- 
ten, The late Dr. Jogendranath Bhuttacharji, attempted to 
give a brief account of these rules in his Commentaries on 
Hindu Law, but did not unfortunately live to complete a com- 
prehensive treatise on the subject. 


NOTES AND CUTTINGS. 


Wk were much grieved to hear of the death of Sir William 
Burkitt. The learned Judge retired only in April last, 
when we reviewedeat length his career. It was feared by 
many people when he was here that his health had been 
seriously undermined but the end came much sooner than 

j 41. 
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was anticipated. Sympathetic references were made in the 
Court by Sir George Knox on behalf of the Bench and by 
Mr, Wallach and Pandit Sundar Lal on behalf of the profes- 
sion and the Court was closed as a mark of respect to his 
memory. We beg to express our sympathies with the mem- 
bers of the family of the deceased. 





IT was given out a short time ago that a Judgeship of the 
Madras High Court had been offered to one or more Bengali 
Barristers in Calcutta, but they had refused to accept the 
offer. It is now announced that the appointment has finally 
been given to a Mahomedan Barrister of Calcutta Mr. Abdul 
Rahim M.A., and we offer our sincere congratulations to both 
the Government and the new Judge. Mr. Abdul Rahim 
is a distinguished graduate of the University of Calcutta and 
has acted both as a Presidency Magistrate and the Deputy 
Legal Remembrancer at the metropolis. As an officer of the 
Crown he is reported to have earned golden opinions of the 
profession and the public ; as a private practitioner also he 
does not seem to have luxuriated in that briefless existence 
which is supposed to have contributed so much to the growth 
intellectual and otherwise of some recent nominees to high 
offices. Mr. Abdul Rahim has the reputation of being a 
careful student of the original authorities of Musalman juris- 
prudence, and we have no doubt he will be able to uphold 
the lofty traditions which Indian Judges have maintained in 
the past. 





The Honble the Chief Justice again took his seat on the 
ioth July after a month’s leave. During his absence the 
hearing of First Appeals was suspended. He together with the 
Hon’ble Mr. Justice BANERJI, (who has also ‘come back 
after a short absence) has once more begun to hear First Appeals 
and, it is believed, will continue to do sofor three days in a week. 





The Hon’ble Mr: Justice AIKMAN has gone on a month’s 
privilege leave from the 15th July. 





The High Court will close for the long vacation on the 
15th of August and re-open on the ist ef November. The 
Hon’ble Mr. Justice KARAMAT HUSAIN will act as vaca- 
tion Judge, and, when occasion requires, will sit with the 
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Hon'ble Mr. Justice AIKMAN, to dispose of cases which 
under the rules of Court can only be heard by two Judges. 





We beg to draw the attention of the Chief Justice and the 
learned Judges to rule r5 of the Rules of Court, and to 
point out that while it serves no useful purpose it causes 
no inconsiderable amount of inconvenience delay and ex- 
pense tothe suitor. This rule requires that all decrees 
sought to be revised must be translated into English. The 
decrees in Small Cause Court suits do not contain any 
useful information ; and, generally speaking, in revision 
cases, the decrees are very seldom referred to. We therefore 
suggest that the same rule which applies to appeals may 
be made applicable to revisions also.’ 





Every now and then cases are put up before the Hon’ble 
Judges sitting out for applications with a report that the 
process fee has not been deposited within the period of 
three days prescribed by the Rules of Court. Enquiry 
generally discloses that the process fee was tendered in 
time, but not received by the clerk in charge as the papers 
of the case had not till then reached his hands. We believe 
much unnecessary trouble may be avoided by. permitting 
the process fee to be deposited, with a written tender, if 
necessary, at any time within the prescribed period of 
three days, quite irrespective of the fact that the papers of 
the case have in the meantime reached the clerk concerned 
or not. 





We reproduce below the remarks of Judge George Gray, 
concerning a deceased Judge in 1879. 

He “ possessed toa degree that I have never seen and 
hardly hope to see equalled, those qualities of patient listening, 
that attention which helps the Counsel who is arguing a 
cause and endeavouring to put before him the result of his 
study. All of us here have experienced his manner, his 
attitude of awakened attention and careful noting of what 
you consider the strong points of your case, that very 
comforting assurance to Counsel who is engaged in presenting 
a case to the court that the points he is making are not being 
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overlooked and will receive the attention and consideration 
which they deserve; and then that very remarkable quality 
that, when the judgment was delivered, the acquiescence in 
the result seemed to be compelled from both sides by its 
clearness and impartiality and the evident ability which he 
had devoted to it. 


Such then in brief is the character and such has been the 
legal life of this lawyer, senator, diplomatist, arbitrator, and 
judge, for whom those who know him consider no honour too 
great, although he is too modest and retiring to seek any 
for himself” Zhe Green Bag. 
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1. The Code of Civil Procedure, (Act V of 1908), edited 
by Charu Chandra Bhattacharya, M.A., B. L., Vakil, High 
Court, Calcutta, Wilkins Press, Calcutta, pp. i—lxxxii, 1-243, 
i—clxvi. 

2. The Code of Civil Procedure (Act V of 1908) by K. 
Ram Chandra Iyer, B.A, B.L., Vakil, pp. V—XV, I—47I1, 
i—cvi. S. Murthy, & Co., Price Re. 1. 


3. Commentaries on the Code of Civil Procedure, (1908), 
by C. V. Visvanath Sastri, B.A., B Lọ, District Munsiff, Kum- 
bakonam, pp. 1—704, i~clxvi. Ananda Press, Madras. 


Fo be called upon to review any work which has forestall- 
ed all others of the same kind is a difficult task. A compara- 
tive estimate is precluded by the fact that the particular 
work is first in the field. We have it, however, on the highest 
authority that comparisons are odious, an d we adhere to the 
opinion that an author must stand or fall according to his 
individual merit. 

The Code of Civil Procedure is the most important act of 
the Indian Legislature, and though in force since 1884, it 
worked, with occasional amendments, to the satisfaction of 
the profession to a considerable extent. But legislative public 
opinion, however slow, must, at sometime or other, move; and 
in the year of grace 1908, we have before us the result of the 
deliberations of the Select Committee in the shape of the new 
Code. This is Act V of 1908 which will come into operation 
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in 1409. With the details of the measure, we are not at 
present concerned ; the profession is, we presume, fully aware 
of them. How the new Code will work is yet in the womb of 
futurity. But all, under the necessity of studying it, must have 
recourse to editions whether annotated or unannotated. We 
have at this moment before us three books of the description 
above indicated. Mr. Bhattacharya’s edition is the bare Act, 
neatly printed and in every way a good book of its kind. We, 
have in the opening, the stat ement of objects and reasons by 
the Select Committee, and the notes to the clauses. Then 
follows the body of the Act with the orders and rules. Then 
we have the three schedules containing respectively appen- 
dices A—H, the chapter on Arbitration which has been 
detached from the body of the Code, and finally the chapter 
on Execution of decrees by Collectors. The book closes 
with a comparative table showing the. sections and rules of 
the new Code side by side with the sections of the old Code. 
This together with an exhaustive index renders the book of 
great practical help. The word “new” is noted on the margin 
of the sections in the body of the Code in order to draw parti- 
cular attention to the alterations and amendments. A wore of 
notice is due to another edition of the bare Act by Mr. K. 
Ramchandra Iyer. The book possesses all the useful features 
above noted. It is very handy, and the get-up does much credit 
to the publishers. The price is one rupee only which is very 
cheap. An additional advantage which it has is an appendix 
containing the Madras High Court Act, the Madras Civil 
Court’s Act, and the Madras city Civil Court’s Act. 


Of quite a different type is the edition which appears 
under the name of Mr. Visva Nath Sastri. Mr. Sastri is no 
ney hand. He has already won his laurels in the field of 
annotating. The Bench and the Bar are in debt to him for 
commentaries on the Provincial Insolvency Act, the Court 
Fees Act, and others in the “ Vaijainti” Series. The dis- 
patch with which the book has been placed in the hands of 
all may lead to an impression that it may be open to the 
fault of incompleteness. But an examination of the con- 
tents will dispel all such impression. We have had occasion 
to subject some of the important sections to a somewhat 
close scrutiny and we can bear unhesitating testimony to the 


ab 
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utmost care that has been bestowed upon the preparation 
of the notes. They are concise but pre-e minently to the 
point. (Vide, Notes to Sections 9, 11, 47, among others). 
Of Course it is not possible to say what method other 
commentators will adopt in futuré editions, but the method 
followed here is to our mind very co nvenient. The cases 
“are noted under appropriate headings with references and 
cross-references. The busy practitioner will not find him- 
self lost in a wilderness, as he is put in possession of the 
precise point on which he wants. an authority and that 
in a very few words (See, p. 35, et. cet). Referring to 
the Table of cases, we find that the author follows the 
English practice of noting the volume of the Report in 
which a particular case is, besides referring to the page of 
his book. The topical index is full and renders reference to 
the text very easy. The references wherever tested have 
been found to be accurate, and authorities have been noted 
up to the end of 1907. An appendix, containing authorities 
up to the date of publication, may have been usefully added. 
We note, besides, with satisfaction t hat the references to the 
unauthorized reports are numerous. His industry cannot be 
sufficiently acknowledged within the limits of a review. The 
comparative table leaves little to be desired. Under the 
“Orders” reference to the order and rule, in each case, of the 
_ Supreme Courts in England has been duly given with copious 
references to English authority. 


The get-up of the book is admirable, and the price is 
cheap. The book is in every way worth possessing, and we 
cannot sufficiently thank Mr. Sastri for this work to the 
altogether superior quality of which we have, in these lines, 
endeavoured to invite attention. We are sure that it will 
command an extensive acceptance, and before long we shall 
be in possession of a second edition. 
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HIGH COURT N. W.P. : 


OUR REPORTERS’ DIARY. 
[Important cases will be reported hereafter. ] i 


Limitation Act, art., 50, 60. June 12, 1908. 
The plaintifis from time to time remitted sums of money to the 
defendant for safe custody. HÊ applied portiois of the money to pur- wv 
poses a.tthorised by the plaintiffs and the suit was for the’ balance. ee 
Zeidae (BANERJI, and RICHARDS, JJ.) that it was clearly a case of de- ene 
posit within the meaning of article 60 of the second schedule tothe L. P. A. No. 17 
Limitation Act, and not acase ofa loan to the defendant within the of 1908. 
meaning of Art. $9. 


ararnir 


PIR KHAN 


Dharam Das v Ganga Devi, I. L. R, 29 All, 773, distinguished. 
Gulgari Lal, for the appellant 


A bpeal dismissed. 


Limitation—Maintenance— sutit for—Three years. June 19 1908. 


e_n 


Musammat Chdauthi obtained a decree for maintenance? on the 7th 
August, 1890. The decree-holder applied on the roth of July, 19,7, v. 
to rezover arrears of mĦiintenance for 38 yars p::ceding. Meld CHAUTHI, ,% 
(GRIFFIN, J.), that the decree-holder ‘vas entitled to recover three years 


SOHAN LAL 


E. S. A. 226 of 
maintenance which had accrued due before her application. 1908. 
Surendra Nath Sen, for the appellant. 
Harendra Krishna Mukerji, for the respondent. 
Order modified. 
: June 23, 1908. 
Civil Procedure Code, sec. 103—S ufici nt cause—Cuause of action — 


F ; . i AMNA KUNW 
A suit was dismissed for default. An application for restoration wis J Y PENRAN 


made under S. 103 C. P C. The Sabord'nate Judge without deciding MATHURA 
whether the plaintiff was prevented by sufficient cause from appearing, KUNWAR. 
rejected the application, on the ground that the plaint disclosed no p, A F O. 132 
cause of action. Held (AIKMAN, and KARAMAT HUSAIN, J].), that toe OF 1907. 


only thing which the court had to consider on an application under 
section 103 C. P. C., was whether it was proved that the applicant was 
prevented by any sufficient cause from appearing when the sait was called 


on for hearing and that if that was proved the court had no option but to 
set aside the dismissal, 


July 6, rgos. 


BALKISHAN 
BHARTHI 


V. 
SAT RAM SINGH. 


S. A. 925 of 1907. 


_ July 8, 1908. 


* APPLICATION 
FOR CRIMINAT,. 
REVISION OF 
RAM ADHAR RAL 
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Sital Prasad Ghosh ( for Motilal Nehru and Muhammad Ishaq), for 


the appellant. 


Mohanlal Nehru (with lim W. Wallach), for the respondent. ‘ 
' Appeal allowed 


-+ 





Hindu law— Gift by widow for husband's spiritual benefit—Spirttual 
s preceptor, 


Musammat Bela Kunwar, who had inherited some property from her 
husband, made a gift of the whole of it except a house and som e occu- 
pancy holdings to one Mahant Balkisban Bhaith, who was her and her 
husband’s spiritual guide. veld (BANERJI J.), that the gift was not a 
valid gift, comprising as it did practically the -whole of her hisband’s . 
estate. Viramitrodaya (Sarkar) p. 134, Tagore Law Lectures, for 1879, 
p. 309. also The Collector of Masulipatam v. Cavaly Vancata Narain- ` 
apah, 8 M. i. A, 590 at 555 ; Puran Dei v, Jainarain, 1. L. R, 4 All, 
482; Rama v. Ranga, 1. L. R, 8 Mad., 552, and Ram Kawai Singh vy 
Ram Kishore Das, I. L. R, 22 Cal, 506, referred to 

Surendra Nath Sen, fo. the appellant. 


Sunder La/, for the respondent. 
“ Appeal dismissed. 





Criminal Procedure Code, eestin 195—Sanction-to prosecute unsuc- 


cessful plaintifs and hea toltnesses-—-Application by Government 
Pleader under District Magistrate's instructions. 


Held (AIKMAN, J.), that a Government Pleader acting under the ins- 
tructions of the District Magistrate was competent to maintain an appli- 
cation for sanction to prosecute the unsuccessful” plaintiff, and his wit- 
nesses in a civil suit. In the matter of Chandra Kant Ghose, 3 C. W. N., 3 
distinguished ; Queen-Empress v. Subbaraya Pillai, 1. L. R., 18 Mad, 
487, followed. ' 


Parbati Charan Chatterji, for the applicant. ô 


Application dismissed, 
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AGRA TENANCY ACT—APPEALS—DECREE AND 
, ORDER. 
IL 





WE shall in this article turn our consideration to the 
appellate jurisdiction of the Revenue Courts and discuss in 
brief the provisions of the Agra Tenancy Act as to appeals— 
a matter of great importance to suitors and all others con- 
cerned. 


The present Act provides for two kinds of appeal :—1) 
appeals to Civil Courts and (2) appeals to Revenue Courts. 
Cases in the Revenue Courts under the Tenancy Act may be 
broadly classified under two heads :—(1) suits and (2, appli- 
cations. The suits are further sub-divided into three groups 
(A), (B) and (C). The distinction between an order and a 
decree and that between an Assistant Collector, 1st class and 
an Assistant Collector, 2nd class are very important factors 
in determining the right of appeal and the forum in which it 
must be presented. Now the Act contains no definition either 
ofe decree ”, or “order”. This omission is a fruitful source of 
confusion and has led to conflicting views. The first reported 
case where the question, as to the meaning and scope of a 
decree under the Tenancy Act, was considered is that of 
Naratni v. Parsant (*) There the order appealed against 
was an order granting execution of a decree. The question 
was whether the order referred to was a decree within the 
meaning of section 177 of Act No. II of 1901, from which an 
appeal lay to the District Judge. His Lordship BANERJI, J., 

(1) LA L. J. R, 307. 
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answered the question in the affirmative and observed “An 
order granting execution is an order under section 244 of the 
Code of Civil Procedure which by reason of section 193 of 
the N. W. P. Tenancy Act is ‘applicable to proceedings in a 
Court of Revenue. The order being one granting execution 
of the decree was an order under section 244 of the Code ‘of 
Civil Procedure and consequently came within the definition 
of the word“ decree.” The game question again came up 
for decision in the case of KAarag Singh v. Pala Ram 
(7), before a Bench consisting of BLAIR and BANERJ], JJ. 
Their Lordships, taking the same view as that held in the 
previous case just mentioned remarked: “There can be 
no questi on in the present case that the order passed by 
the Assistant Collector was an order within the meaning 
of section 244 of the Code of Civil Procedure; an order 
under that section ts by virtue of section 2 of the Code of 
Civil Procedure included in the term “decree,” so that though 
the section does not in itself deal with appeals at all, it seems 
to us that by applying to the provisions of the N.W. P., Ten- 
ancy Act of 1901, the procedure enacted in the Code of Civil 
Procedure it confers upon such orders the status of decrees, and 
consequently there is a right of appeal from such orders under 
section 177. This conclusion is in harmony with that which 
has been arrived at in an unreported case E. S. A. 275 
of 1903, decided by one of us last year. As to the propriety 
of that decision we entertain no doubt.” This view was again 
followed by His Lordship Mr. Justice AIKMAN in the case of 
Muhammad Yusuf Alt Khan v. Hasan Fatima (8), Shortly 
after this decision in ,1904, the correctness of this view was 
seriously doubted by a Division Bench consisting of STANLEY, 
C. J., and BURKITT, J.,in the case of Maharani of Dumrao? y, 
Buddha Kunwar (*). Referring to the case of Kharag Singh 
v. Pala Ram ($), thei: Lordships observed :—“In that case 
ii was held by our brothers BLAIR and BANERJI, that an 
appeal does lie to the District Judge from an order of the 
Assistant Collector of the first class, if such order by the force 
of section 2 of the Code of Civil Procedure amounts to a 
decree. We have serious doubts as to the correctness of 
(2) 1 A. L. J., p. 305. Sc. I. L. R., 27 All, 31. 6) 2A L Jyp 3o 
(4) 2 A. L. J., p. 661. (StL Ra 27 All, 31; 


AGRA TENANCY ACT. 233 


this decision and if it were necessary to determine the point 
we should be disposed to send the case to a Full Bench of 
the Court.” This doubt had not long been expressed that 
the occasion arose for determining the point and the question 
was ieferred to a Full Bench, see Musamimat Zohra v. 
Maugulal (8). The Full Bench over-ruled the decision in 
Khurag Singh v. Pala Ram(*), and held that no appeal lay 
from an order of an Assistant Collector of the first class 
passed on an application to execute a decree of a Court of 
Revenue, such orders not having the force of a decree. His 
Lordship the Chief Justice in disposing of the appellant's con- 
tention*remarked “The language of these sections (referring to 
sections 175, 176 and 177) appears to be clear and specific. 
Section 175 prescribes that no appeal shall lie except in 
the cases subsequently provided for, Section 176 allows an 
appeal to the Collector from ‘the decree of an Assistant 
Collector of the second class m any of the suits included in 
group (A) and from an order on any of the applications tncluded 
in Group (D) of the fourth schedule. This section confines- 
the right of appeal to decrees or orders of an Asststant 
Collector of the second class. The subsequent section gives 
the right of appeal to the District Judge from the decree of 
an Assistant Collector of the first class—not from the decree 
or order of such Assistant Collector—and the section is wholly 
silent as to appeal from orders on any applications included 
in group (D) of the fourth schedule. It appears to me mani- 
fest from the plain meaning of these sections that the Legis- 
lature did not intend and did not provide for appeals from the 
orders of an Assistant Collector of the first class on an appli- 
cation for the execution of decrees. The use of the words 
decree or order in section 176 coupled with the reference to 
the applications included in group (D) of the fourth schedule 
and the omission of the word order as also of all references 
to applications included in group (D) in section 177 to my 
mind unmistakably show that it was notin the contemplation 
of the legislature to allow an appeal from an order as dis- 
tinguished from a decree of an Assistant Collector of the first 
class.” Referring to the case cited above in which an opposite 
view had been taken His Lordship observed. “In coming to 


(6) 3 À. L. J., p 566 (7) IL. R., 27 All, 31. 
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their decision the learned Judges invoked the aid of section 
193 of the Agra Tenancy Act, as also section 2 of the Code 
of Civil Proce lure. Section 193 provides that “the provisions 
of the Code of Civil Procedure shall apply to the procedure in 
all suits and other proceedings under this act so far as they are 
not inconsistent therewith” anl subject to the modifications and 
ad.iitions stated in the section. By section 2 of the Code of 
Civil Procedure a ‘decree’ is defined as follo ws :—‘decree’ means 
the final expression of an adjudication upon any right claimed 
or defence set up, in a Civil Court when such adju lication so 
far as regards the Court expressing it, decides the suit or 
appeal. An order rejecting a plaint, or directing a¢counts 
to be taken or determining any question mentioned or referred 
-to in section 244 but not specified in section 588 is within 
this definition: An order specified in section 588, is not 
within this definition.” Then His Lordship referring to the 
reasoning in the case of KAarag Singh v. Pala Ram (8) says “I 
am wholly unable to accept this reasoning. In the first place 
section 193 of the Agra Tenancy Act expressly provides that 
the provisions of the Code of Civil Procedure shall only apply 
so jar as they are not inconsistent with that Act. To attach 
to the expression “decree”, as used in section 177 of the Agra 
Tenancy Act the meaning given toitin section 2 of the Code 
of Civil Procedure would be to do violence to the express 
and clear language of the Agra Tenancy Act.” 


It is thus settled by the highest tribunal in the country 
that according to the recognized rules of construction, 
the definition of the word‘ decree’ as contained in the Code 
of Civil Procedure cannot apply to orders passed in execution 
of decree by an Assistant Collector of the first class. Now, 
referring to the rule thus laid down let us look to the results 
which might follow from the omission of the definition of 
‘decree’ on the part of the Legislature. Take a suit for arrears 
of rent for over Rs. 5,000 instituted in the court of an Assist- 
ant Collector, first class. The suit, let us suppose, is cecreed 
by the court of first instance, and the decree is on appeal con- 
firmed by the High Court. The successful decree-holder puts 
the decree in execution and the Assistaft Collector on the 
merest whim says that execution is barred by limitation. Now 

(8) LL R, 27 All, 3r. 
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there is no appeal from such an crder. Theonly remedy 
available to the decree-holder is an application for revision. 
An application for revision lies to the Board under section 
185 of Act No, II of igor which runs as follows:—* The 
Board may call for the record of any case which has come 
before any Subordinate Revenue Court, other than a suit 
in which the decree is appealable under section 177 in which 
the court appears to have exercise.! a jurisdiction not vested in 
it by law or to have failed to exercise a jurisdiction so vested or 
to have acted in the exercise of its jurisdiction illegally or 
with material irregularity.” Now if the execution record be 
held to be a record of the suit, no remedy is open to the appel- 
lant by way of revision. In any case whether a remedy be 
open to the decree-holder undér section 185 to the Board or 
under section 622 of the Code of Civil Procedure, the grounds 
upon which the order can be revised are the same in either case. 
Their Lordships of the Privy Council have in the well known 
case of Ameer Hassan Khanv. Sheo Baksh Singh, LLR., 11 Cal., 
6, have pronounced their opinion as to the scope of the grounds 
upon which an application for revision could lie and all courts in 
India are bound to followit. Following the rule laid down by 
their Lordships of the Privy Council it has been held that a 
wrong decision on a point of limitation is no ground for revision 
available to a defeated party. Theresult is that the successful 
decree-holiler has in the case supposed to lose the fruits of an 
expensive litigation and the cecree of the highest tribunal 
in the land is rendered abortive by a whim of an Assistant 
Collector. That this could not have been the intention of the 
legislature is plain. But the courts have to construe the 
sections as they stand and give the words used therein their 
plain and natural meaning. His Lordship Mr. Justice Aik- 
man in this connection observed at p. 575 of A. L. J., vol. III 
in the case of Musammat Zohia v. Mangulal, cited above :— 
“Tt isnot easy tosee why the propriety of an order of an 
Assistant Collector of the first class holding that an applica- 
tion to execute a decree, it may be for thousands, is 
barred by limitation should not be questioned by appeal to 
a higher Court. {nder the previous Rent Acts No. X of 1859 
No. XVIII of 1873 and No. XII of 1881, an appeal was 
allowed from orders of Assistant Collectors of the first class, 
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and Courts of corresponding grades passed on the application 
for the execution of decrees, It may be that the omission 
in the present Act to allow an appeal in such cases is due to 
an oversight on the part of the Legislature but if so that isa 
matter for the Legislature and not for the Courts to remedy.” 


Now let us consider this omission of the definition of 
‘decree’ in another connection. The Tenancy Act, as has 
been said above, makes a clear distinction between an order 
and a decree so far as the right of appeal is concerned. But 
there is nothing in the Act itself to show how a decree can 
be distinguished from an order. The question arose in the 
case of Dhani Ram v. Bhola Singh, (1). There ‘a suit 
was instituted in the Court of an Assistant Collector 2nd 
class for arrears of rent. On appeal to the Collector from 
the decree of the first court, it was held that the suit was 
not maintainable in a Court of revenue, and the plaint was 
returned to the plaintiff for presentation to the proper Court. 
Against this orderan appeal was preferred to the «District 
Judge. The contention in the High Court was that no such 
appeal lay to the District Judge. Their Lordships Blair and 
Banerji JJ., allowed the contention. His Lordship Banerji, J., 
observed: “Ifthe order from which the appeal to the Dis- 
trict Judge was preferred was an appellate decree, an appeal 
certainly lay to the Judge as a question of jurisdiction had 
been decided. The N. W. P. Tenancy Act does not de- 
fine the word “decree.” Therefore having regard to the 
provisions of section 193 of the Act, the definition of the word 
‘decree’ as given in section 2 of the Code of Civil Procedure 
must apply. Under the definition an order directing the plaint 
is not a decree being one of the orders specified in secticdn 
388 of the Code of Civil Procedure. Section 588 is by the 
provisions of section 193 of Act II of 1901 declared to be in- 
applicable to suits and proceedings in the Revenue Court.” In 
the subsequent cases Vilayet Husain v, Maharaja Mahen- 
dra Chandra Nandy, (7) and Zahur Ali v. Sher Ati, (3) 
it was held that ai order of remand under section 562 
C. P, C. was not a decree ana the previous view was 
upheld. In the case last mentioned, the respondent’s 
contention that all final orders passed under the Tenancy 


(1) 1A. L. J., p. 308. (2) W. N., 1905 p. 198. (33A. L. J., p. 20. 
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Act had the force of decree was disallowed. In order to 
distinguish a decree from an order uncer the Tenancy 
Act, there is nothing in the Act itself to guide us, The 
definition in the Code of Civil Procedure, as has been seen 
above, cannot be a reliable guide in all cases. It cannot 
apply to orders passed in execution of decrees. It is difficult 
to say what definition of the word ‘decree’ should be re- 
cognized where the definition of it in the Code of Civil 
Procedure does not apply. It is settle! law now that an 
order of remand under section 562 is not a decree under 
the Tenancy Act and no appeal lies therefrom. Let us 
see how this rule works in cases like the following which may 
now afd then occur. A brings a suit for recovery of posses- 
sion and compensation against B under section 79 of the 
Tenancy Act in the court of an Assistant Collector, Ist class, 
The suit is barred by limitation. The first Court holds 
the suit barred by limitation. On appeal to the learned 
Commissioner under section 179 of Act No. II of 1901 let us 
suppose that the said officer without any rhyme or reason 
reverses the decree of the court of first instance and remands 
the case for a determination on the merits. Now there is no 
appeal from such an order, and an application for revision if 
it could lie, could not be entertained on the ground of an 
erroneous decision ona point of law. In an appeal from 
the final decree, this order could not be questioned, as the 
chapter in which section 591, of the Code of Civil Procedure 
stands does not apply to cases under the Tenancy Act. 
Moreover if the final decree appealed against confirmed the 
decree of the court of first instance no appeal could lie to the 
Board under section 181 of Act No. IJ of igor. 


* The result is that a party has practically no remedy open 
to him if a court of first appeal perversely, illegally and with- 
out any regards to the merits of a case remands a case under 
section 562 of the Code of Civil Procedure. 


From what has been said above, it is clearthat the matter 
requires serious consideration at the hands of the Legislature 
and it is to be hoped that it will take it up at an early 
date. 


HARIBANS SAHAI. 


BAKER, 
U. 
SNELL. 

(1908), 2 
K B., 352 
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Savage dogy —keeping with knowledge of vice—Act of third person causing 
dog to bite— Liability of owner. 

Since May v. Burdett, 9 Q. B., 101, it is settled law that 
the owner of an animal known to him to be possessed of a 
propensity to do damage is liable to a person who suffers any 
injury from it, and this, though the keeper be not guilty of 
negligence in keeping it properly or securely. The gist of 
the liability, as it is said, is the keeping of it after notice of 
its evil propensity. There is a well recognised exception 
from the general rule, vrs., where the plaintiff is in any way 
instrumental in bringing the mischief upon himself or where 
he consents to it. In America too this view has been gene- 
rally accepted. In Muller v. Mckesson, ‘73 N. Y., 195, the 
law is thus laid down: “ As negligence, in the ordinary sense, 
is not the ground of liability, so contributory negligence, in 
its ordinary meaning, is not a defence. These terms are not 
used in a strictly legal sense in this class of actions, but for 
convenience. There is considerable reason in favour of the 
doctrine of absolute liability for injuries produced by a 
savage dog, whose propensities are known to the owner, on the 
ground of its being in the interest of humanity, and out of 
regard to the sanctity of human life: but as these animals 
have different degrees of ferocity, and the rule must be a 
general one, I think in view of all the authorities, that the 
rule of liability before indicated is a reasonable one, and that 
the owner cannot be relieved from it by any act of the person 
injured, unless it be one from which it can be affirmed that he 
caused the injury himself, with a full knowledge of its pro- 
bable consequences,” The point that arose for decision in 
the marginally noted case was rather peculiar The plaintiff 
was a maid-servant in the employment of the defendant, a 
licensed victualler. He had a dog known to him to be 
savage. It was the duty of the potman to let it loose early 


CASES AND COMMENTS. 24t 


in the morning, and before the barmaids and the plaintiff 
came downstairs to chain it up. On the particular occasion 
the potman brought the dog into the kitchen and the 
barmaids and the plaintiff being at breakfast there, he said, 
“T will bet the dog will not bite any one in the room.” He 
then let the dog go, and said “Go it, Bob.” The dog then 
flew at the plaintiffand bit her. The dog had previously 
bitten the plaintiff and other persons to the defendant’s know- 
ledge. The plaintiff was nonsuited by the County Court Judge. 
The appellate Court (CHANNELL and SUTTON, JJ.), held the 
nonsuiting to be wrong and remitted the action for a new trial. 
CHANNELL, J. observed: “ It would be open to them (the jury) 
to find that the dog bit the plaintiff by reason of its savage 
nature, and by reason of that alone, and that the act of the 
potman had nothing to do with the result.” SUTTON, J. how- 
ever, appears to put the case on the simple ground that the 
assessment of damages should be made by the jury, and as 
to the liability of the defendant he entertains no doubt. The 
interesting question which arises in the case is founded upon 
the dictum of BRAMWELL, B.. in Nichols v. Marsland, L. R., to 
Ex., 255., in regard to a wild beast that if a lightning broke 
its chain so that it escaped and did damage, the owner would 
be responsible. A dog known to be savage is on the same 
footing as a wild beast. CHANNELL, J. repudiates the dicts 
as unsupported by authority. The cases, howeve:, do not 
recognise any other exception save the two above indicated, 
and in our opinion, on principle the «dicrum of BRAMWELL, 
B, is, quite sound. The mere keeping of an animal known to 
be mischievous being, as it is said, “the gravamen of the 
offence,” it is perfectly immaterial how the injury happens, 
The distinction suggested by CHANNELL, J., that if the pot- 
man’s act be “a foolish and wanton act done in neglect of duty 
to keep the dog safe” the master will be liable, does not appear 
to be well-founded. If you are to draw any distinction, it 
should not be capricious, for how are you going to draw the 
line between act done with the object of gratifying some spite 
and one which the learned judge characterises as foolish and 
wanton? In eitherecase why father the liability upon the 
master? It is not his fault if the servant is malicious or if 
he is fond of playing practical jokes. As the keeping of 
43 
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-such an animal is a nuisance, it is submitted, the master is res- - 


ponsible. This is the view of SUTTON, J. and we are inclined 
to agree with it. Seme American Courts support the view 
that the negligent failure to properly restrain the animal, 
and to keep him so safely that he may not injure any one 
who is lawfully at the place is the gist of the action and in 
the case of injuries by wild animals Judge Cooley makes outa 
strong case in favour of the applicability of the doctrine of neg- 
ligence, Law of Torts, Vol. II, pp. 690-708. A discussion of 
the law of the liability resulting from the keeping of dangerous 


animals is also to be found in Salmond’s Law of Torts, pp. 364 | 


—369. An interesting historical account of the origin of 
the Jiability will be found in the note to May v. Burdett, in 
Bigelow’s Leading Cases on the Law of Torts. 





Life insurance—Statement agreed to be basis of contraci—effect of —Non- 
disclosure of material Jacts— Absence of fraudulent intent—Avotdance 


of poly. 

Every contract may be invalidated by a material mis- 
representation. There are some contracts which are called 
uberrima@ fidet and these may be invalidated by non-disclo- 
sure of material fact. The reason is that one of the parties 
is presumed to have means of knowledge which are not 
accessible to the other, and is therefore bound to tell him 
everything which may be supposed likely to affect his judg- 
ment. Contracts of insurance fall in this class. In the case 
uncer review one Robina Morrison had effected an insurance 
on her life with the defendant company in pursuance of a 
proposal in which she made certain statements of truth. 
Subsequently, but previous to the execution of the policy, 
in answer to certain interrogatories addressed to her (1) as 
to whether she had sufferred from mental derangement, and 
(2) as to the names of the doctors whom she had consulted, 
she said “No” to the first and tothe second she said she 
had consulted Dr. T. B. Scott for colds and Dr. Hodson for 
measles. In reality she had been in confinement for acute 
mania and had consulted Dr. Morgan for nervous depression. 
She afterwards committed suicide. The executrix of her will 
brought an action upon the policy. The suit was resisted 
by the defendant on the grounds that she had made an 


@) 
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untrue statement as to her mental condition and had omitted 
to disclose the name of Dr. Morgan. The jury found that 
the assured did not know that she had been insane, that the 
name of the doctor she had consulted for mental breakdown 
was material for the company to know, but that the conceal- 
ment of the name was foolish and not fraudulent. Upon 
these answers LORD ALVERSTONE, C. J., held that the mis- 
representation and non-disclosure avoided the policy, though 
a fraudulent intention on the part of the assured was absent. 
The decision isin harmony with a uniform series of authori- 
ties in the English Courts. The American Courts appear to 
take aeslightly different view. See, Phenix Life Tusurance 
Co., v. Raddin, 120 U. S. 183, H. & W. 275, where it was said 
that “answers to questions propounded by the insurers in an 
application for insurance, unless they are clearly shown by 
the form of the contract to have been intended by both 
parties to be warranties, ta be strictly and literally complied 
with, are to be considered as representations as to which 
substantial truth in everything material to the risk is all that 
is required of the applicant.” It is pointed out that by issu- 
ing the policy upon the answer to one of the enquiries and 
the omission to answer the other three, the insurer waived 
the want or imperfection in the answer, and rendered the 
omission to answer more fully immaterial (See Parsons on 
Contracts, 9th Edn., pp. 616, 617). Lopes, L. J., appears to 
have taken the American view in the case of Hamébrougs v. 
Mutual Life Insurance Co. of New York, 72 L. T., 140. As 
to the principal case, it follows the precedents so closely that 
it is impossible to say whether the Lord Chief Justice consi- 
dered the answers in the declaration as made material by the 
contract between the parties. We are of opinion that the 


American view is the juster of the two. 





Extrinsic evidence—Will—Misdescription —Shares in a Bank absorbed 
in another Bank, 

Extrinsic evidence is not admissible to explain or amend 

a document which is ambiguous on the face of it, but a latent 

ambiguity may bg explained. The principle on which the 

rule is founded is that the intention of the parties should be 

construed by the expressions they have used. When, how- 
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ever, the intention appears on the face of the document but 
the expression used is unmeaning with reference to -certain 
facts, evidence may be given to show that the words were used 
in a particular sense. In the case marginally noted a testatrix 
bequeathed to certain legatees “all my shares in Wensleydale 
and Swaledale Banking Co.” Asa matter of fact there was 
no Bank of that name but she held certain shares in Swale- 
dale and Wensleydale Banking Co., which had been amal- 
gamated with Barclay & Co., before her death. Twenty-five 
shares in Barclay & Co., were assigned to testatrixin lieu of 
the shares in Swaledale and Wensleydale Banking Co. 


_ The residuary legatees contended that the bequest ef the 
shares should fail for want of certainty, and if extrinsic evi- 
dence were excluded, the residuary legatees were bound to 
succeed. But EVE, J., in overruling the contention of the 
residuary legatees observed as follows :—“ It seems to me, in 
considering what it is that is bequeathed, or what is in the mind 
of the testatrix, I am bound to admit evidence showing what 
has been the dealing with the subject-matter she purports to 
describe in her will, at a date antecedent to the will. Looking 
at that, no reasonable man can doubt that the testatrix meant 
here in this bequest these shares which, at the date of her 
will, represented the holding which she previously had in the 
Swaledale and Wensleydale Banking Co., Ld.” The case was 
one of inaccurate description merely. See Wigram on Ex- 
trinsic Evidence, Ed. 4, p. 65. See also Indian Succession 
Act, sections 63, 65, 66, and Indian Evidence Act, sections 
95, 97. 


re 
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We are informed that Mr. Justice GRIFFIN, and not Mr. 
Justice KARAMAT HUSAIN. (as previously announced), will 
act as the Vacation Judge this year. 
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[Important cases will be reported hereafter.] 


Civil Procédure Code, sections 368, 372— Death of plaintiff—Respondent 
before decree of lower appellate court—Name of dead plaintiff in 
decree— Mistake of appellant 


Several persons brought a suit for possession of property against V. 
Courts below dismissed the suit. Dumng pendency of second appeal in 
High Court, one of the plaintiffs appellants died, and his heirs were 
brought upon the record. The case was afterwards remanded to the 
first Appellate Court, which then decreed the claim. But in the decree 
the name of the deceased plaintiff was put down. V appealed to High 
Court and by a mistake the name of the dead men was copied from 
the decree below into the memorandum of appeal. The appeal was ad- 
mitted and the error was subsequently discovered V then annlied to 
have the names of the heirs of the deceased substituted upon the record. 
More than a year had elapsed from the date of the death of the plaintiff. 
Held (KNOX, A, C. J.), that section 368, Civil Procedure Cod-, did not 
apply, but section 372 did, and the application was within time 

S.C. Bane ji (with him LZ. AY, Banerji and B. M. Ghose), for the 
appellant. 


S. P. Ghose (for Mahomed [shag), for the respondent. 
Application granted. 


Indian Divorce Act, sections 17, §55—Decree misi—Confirmation costs—- 
No appeal. 


C brought a suit for dissolution of marriage under the Indian Divorce 
Act. He impleaded three persons as co-respondents and asked for 
damages against each. Court below found there was no evidence against 
co-respondent M and discharged him from the claim with costs. A 
decree mist foi dissolution was passed, and damages were awarded 
against the other co-respondents. Upon the decree coming up for 
confirmation to the High Court, C asked that the decree for costs in 
favour of M might be discharged. eid (AIKMAN, RICHARDS, and 
GRIFFIN, JJ.), that C not having appealed against the decree in favour 
of M, the order for costs in latte:’s favour could not and should not be 
interfered with. 


R. K. Soradyi, for the petitioner, Crisp. 
S. C. Banerji, for the co-1.espondent, Maurice. 


Decree confirmed. 
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Hindu Law—~-Stndhan—Mothers share on partition among sons—Awara 
—Arbtiration—reference to—by second class Magistrate—Ultra vires. 


Held (BANERJ1J.,, that the share which a Hindu mother acquired on 
paitition among her sons was her sfridhan, and devolved in the same 
Way as any other shridhan ; Chheddu v. Naubat, 1. L. R., 24 All, 67, and 
Guinbhir Singh, v. Makarudhuy, 4 A L.J.R. 463, followed, and Phophi 
Ram v. Rukmin Kunwar, A W. N., 1895, referred to, 


ffeld, further that reference to arbitration made by an Assistant Collec- 
tor of the second class was udfra vires, and the award mace on such 


reference was of no effect. 
Madan Mohan Malaviya, fo: the appellant. 


Sundar Lal, (with him S C Banerji), for the respondent. 
Appeal dtfiunissed, 


Usufructuary morigage— Personal covenant to pay —Oceupancy holding— 
Uuregistered deed—Simple money decrec. 


A mortgaged with possession an occupancy holding to B for Rs. go. 
The mortgage deed contained a personal covenant to pay, but was un- 
registered, The mortgagee was put in possession, but was subsequently 
dispossessed. He sued in the Small Cause Court for recovery of the 
money he had advanced. The Court below held that the bond being 
inadmissible in evidence for want of registration, the suit was not main- 
tainable. Ave/d (GRIFFIN, J.), that the plaintiff was entitled in law to 
abandon Ins security and ask for a simple money decree under the 


circumstances. 
S. C. Chaudhri (for S. C. Banerji), for the petitioner. 


Nemec, for the opposite paity. 
Application allowed. 


Ltmitation— Mutual account’—Act XV of 1877, sch. tf, art. 85. 
Plaintiff's appeal. 


Where, upon an examination of the plaintiffs accounts, the lowgr 
appellate court found that “im all their dealings, there never was a 
balance in the defendant’s favour, though balances were struck from 
time to time and were always inthe plaintiffs favour. Had there been 
mutual transactions between them [ am of opinion that the defendants 
would have supphed sandal oil to the plaintiffs firm irrespective of the 
amount which they owed the plaintiff for price of sandal wood and 
would not have always given him much less than what was owing to 
him from them; I do not think that this transaction amounted to mutual 
dealings between both sides or created reciprocal demands.” Held 
(KARAMAT HUSAIN and GRIFFIN, JJ.), that the lower appellate Court 
was right and the claim was baried by limitation under art. 57, schedule 


I1, Act XV of 1877. 
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Abdul Majid (with him W. Wallach), for the appellant. 
5. C Banerji (with hun Te; Bahadur Sapri), for the respondents. 


Appeal dismissed. 
Will, construction of—Persona designata—JA dopied son. July, 24. 
Where a Hindu by a will bequeathed bis properties, ancestral and = 7 ALTA PRASAD 
selt-acquired, to his wife as absolute alik and, upon her death, to y. 
“ Lalta Prasad my adopted son,” Ae/d (STANLEY, C. J., and BANERJI, J.), SALIG RAM, 


that, though the adoption of the latter was not proved, yet he was’ o 4 971 of 1907 
entitled to take the estate as persona designata. L. R, 3 L A, 253 


referred to. 
S. C. Banerji, for the appellant. 
Gulsari Lat, for the respondents. 
Appeal decreed, 


[Cf S. A. 355 of 1904 decided on June 12, 1906, by RICHARDS, J., 
in which a similar view was taken.—ED. | 


Specific Relief Act, sections 19, ag—Suit for specif performance of sale July, 25. 
of house dismissed— Second suit for compensation for repairs executed — K UIN 
Award—Agreement for future settlement. Pee AGH 


K contracted to satisfy a decree obtained by C against him by selling 
a house to C. C entered into possession and spent some money in S. À. 1096 of 1907. 
repairing the house. K did not convey and C sued for specific per- 
formance. The dispute was referred to arbitration, and the arbitiator 
directed the contract to be cancelled upon K paying to C the amount of 
the decree p/us the costs of repairs. The award regarding these costs 
was by consent of parties not embodied in the decree and the matter was 
left for future settlement. A decree was made to the effect that the 
suit should stand dismissed upon K paying the decretal amount to C. 
C then brought a suit to recove: the costs of repairs with interest. edd 
(STANLEY, C. J., and K. HUSAIN, J.), that a suit to recover expenses 
independent of the contract to purchase was not barred by section 29, 
eSpecific Relief Act, and in view of the agreement regarding future settle- 
ment K could not be heard to urge such plea. 


KZA 
CHANNU LAL 


S. C. Banerji (with him Benode Behari), for the appellant. 
J4. L. Agarwia, for the 1espondent. 


Appeal dismissed, 

Hindu widow— Right of matntenance—Decree against samindart pro- July, 25. 
perly—Properly subsequently sold—Second decree against exproprie- agen 
tary rights. eee 
A Hindu widow obtamed a decree against H her father-in-law MUNYA. 





. ® . q » 
declaring a charge for maintenance in her favour upon some zamindari 


property. This property was subsequently sold in execution ofa prior S. A. 227 of 1907, 
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mortgage decree, and the heirs of H became exproprietors of the sir. 
Upon a second suit being biought against these heirs by the widow 
for recovery of arrears of maintenance, Ae/d (BANERJI, J.), that as the 
exproprietary rights arose by reason of the sr rights held by H and 
his heirs, the latter were personally liable for maintenance so long as the 
exproprietary rights were held by them, but-no charge could be declared 
upon the same as they were not saleable in execution of decree. 


J. N. Chaudri, for the appellant. 


S. C. Banerji for the respondent 
Appeal dismissed. 
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The Hindus believe their laws to be of divine origin, and 
their positive laws to have emanated from God, who is the 
King of Kings. The conception of positive law as a general 
command given by a political superior over his inferiors, the 
non-observance of which would be visited with punishment 
was also binding on the Hindus, with this reservation, that 
the modern conception’ of law as emanating from a human 
superior was not known to them ; but their virtuous tendencies 
led them to think that whatever good comes to this world 
must be the work of that supernatural being and they as- 
cribed all their good acts as being led by God Himself. It must 
be remembered that the word “ law” as used by them does not 
convey the same meaning as by the “law of nature” 
“Jaw of honour” or “law of fashion,” but they meant by 

. “law” the same thing which is now meant by the “ positive 
law.” Law was conceived to be the direct werds of God 
Himself, which were either heard or remembered by the sages 
ahd later on codified by them. The Kings only applied these 
laws to particular cases, and these laws were as much binding 
on the Kings as on their subjects and it has been laid down 
in the Vedas that “law is the King of Kings, far more power- 
ful and rigid than they : nothing can be mightier than law, 
by whose aid as by that of the highest monarch even the 
weak may prevail over the strong.” This conception of the 
emanation of law from God and its application only by the 
Kings, is also to be found among the old Greeks in the words 
Themis and Themsstes of the Homeric literature. Themis 
is the Assessor of Zeus, and he was supposed to communicate 

44 
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isolated judgments to be delivered by the Kings in cases of 
disputes arising among the subjects. . 

That portion of Hindu Law with which we are now 
concerned is that which the’British Government has allowed 
the Hindus to retain under the provisions of Section 15. of 
Regilation LV of, 1793, vis., as regards succession, inheritance, 
marriage, religious institutions and caste. We would res- 
trict ourselves within these subjects. 

The Primary Sources of Hindu Law are the Vedas, the 
Smritis and approved usages for as Manu says (1). 


Qa: fa: sm: crea q amaa: n . 
qay- agira ry: sere —wevrer aay u 
The Veda, Smriti, the approved usage, and what is agree- 
able to one’s soul (where there is no other guide), the wise 
have declared to be the quadruple direct evidence of Law. 
, Again Yajnavalkya says (4). 
ufa: efa: Barare: ET q franiena: | 


SAR SHRI: ATA ARA et VAT N 

The Sruti, the Smriti, the approved usage, what is agree- 
able to one’s soul, and desire sprung from due deliberation, 
_are ordained the foundation of Law. 

The original Source of Hindu Law has been laid down by 
Yajnavalkya more explicitly in another place. He there 
says (8), 

Gere cata -ART -Aen g ANAT: | 


Ag: mfa faai war a agen ; 


The four Vedas, together with their six Angas or subsi- 
diary sciences, the Dharma-Shastras or codes of law, the 
Mimansa or disquisition of the rules of Scripture, the Nyaya 
or Science of reasoning, and the Purans or record of antiquity, 
are the fourteen sources of knowledge and law. 


The Srufi or the Vedas are the direct words of God Him- 
self and has been designated as Apaurasaya. The word Sruti 
means what has been heard. Originally, *writing was not 
known, and the pupils learnt the Vedas from their preceptors 


(1) Manu, II 12. (2) Yajnavalkya, I, 7. (3) Yaynavalkya, I, 3 
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by words of mouth, and committed them to memory. Gra- 
dually men ceased to live long, and it was found unpracticable 
to learn by heart all the four Vedas, hence they began to 
learn one of the Vedas. To help the memory a form of rules 
were prepared known as the Swéra rules. When writing was 
introduced these Vedas were gradually recorded in writing. 
The Vedas, together with the Upanishads came under the 
category of the Srutz, These are considered as works of 
high antiquity, and are very much honoured by the Hindus, 
as the direct words of God Himself, and are deemed to be 
the highest authorities on questions of Hindu Law. The 
Sacred Books of the Hincus not only lay down rules of 
every day importance to their life in different stages of de- 
velopment, but also lay down rules on hygienic principles and 
social, moral and political rules; so that resort is made in 
every case to these books for the guidance of the Hindus, 
with the Vedas asthe highest authority. “ The Sruti con- 
tains very little of lawyer’s law: they consist of hymns and 
deal with religious rites, true knowledge and liberation. 
There are no doubt a few passages containing an accidental 
allusion toarule of law or giving an instance from which 
a rule of law may be inferred.” 


Next to Sruti in importance comes the Smriti, which 
means literally “ remembered.” As Sruti contains the very 
word of God in the exact word of God Himself, the Smriti 
contains the divine precepts communicated by God and 
recorded by the sages in their own language, It contains 
sacred precepts reduced to writing by inspired personages, 
and is presumed to have divine sanction. Both the religious 
atd municipal laws of the Hindus are treated of in the Smriti. 
The former comprises rituals and religious observances which 
have been classified under separate heads. The rituals, both 
ancient and modern, are denominated salpa or padhati. The 
latter includes the civil and criminal regulations. It has 
been said 

uaa Aer fast umag A apf: 
by Sruti is known the Veda, and by Smriti the Dharma 
Shastra. j 

Pandit Golap Chandra Shastri says “the Smritis also 

contain matters other than positive law. The complete 
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Codes of Manu, Vishnu and Yajnavalkya deal with religious 
rites, positive law, penance, true knowledge and liberation. 
Therg are some that deal with law alone, such as the Code 
of Narada, now extant. Many others contain nothing of 
civil law. The Smriti as a whole deals with man as a being 
of infinite existence, whose present life is like a point in a 
straight-line infinite in both directions.” The Vyavahara 
Adhaya of the Smriti works deals with civil acts and mutual 
dealings of persons. It comprises rules of private acts 
and controversies, as well as of administrative law. In 
short it treats of “the business of life including among many 
others topics of judicature and inheritance.” Besides the 
Dharma-Shastra, which chiefly comprehends the religious 
and municipal laws, the Artha-Shastra deals with laws of 
morality, and is according to modern ethical writers the 
jesuitical system of ethics which declares that “right and 
wrong havea relative but little intrinsic meaning.” Foren- 
sic law is more specially implied, when the Dharma-Shastra 
is alluded to. In contradistinction to the Dharma-Shastra 
and the Artha-Shastra there is another Shastra denominated 
Nita-Shastra or the law of equity. The dictates of reason 
and good conscience form the rules of this Shastra. 


Relative values are given to each of these Smritis. The 
Code of Manu occupies the pre-eminent position, and in 
Duttak-Chandrika, while the commentator was trying the 
different contradictory texts of Smritis, accepts that of 
Manu, simply for the cause that he is the chief of the Smriti 
writers. Again it has been laid down that in this aži age 
the Smriti of Parasara is to be respected, as it must be pre- 
sumed that different sages made compilations at different stagts 
of Social growth cope with the human requirements of the 
time. The exact number of Smritis can not be stated, many 
of them are now extant, being either lost or unprocurable. 
Moreover each of the Smriti works which we can now procure 
are, from their internal evidence, supposed to be the work of 
many writers, Originally it was written by a single author, 


but subsequently interpolated with texts composed by other 
writers, 5 


Laying aside for subsequent discussion the question of 
immemorial custom, the next thing that comes in importance 


he 
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as a Source of Hindu law is the Puran., The Purans are, as 
remarked by MAHMOOD, J. in Ganga Sahai v. Lekhraj Singh 
(+), “reckoned as a' supplement to the Scripture, and as such 
constitute the fifth Veda.” These consist of eighteen in num- 
ber and are epic poems describing the history of the creation 
and mythological tales of ancient kings and sages ; and in so 
doing they also relate religious rites and duties by way of 
illustration. With respect to their authority in matters of 
positive law, Professor Wilson observes that “the purans are 
not authorities in law ; they may be received in explanation 
or illustration, but not as proof.” 

The Courts of Justice are to be guided by the Smritis 
and the ancient customs, as laid down by Yajnavalkya (°), 
while defining a cause of action. If a person wronged by 


eaaa antarada: qÈ: i 
mAg g-o aag- fe ayn 


others in a way contrary to the Smriti and the custom, com- 
plains to the king, that is a topic of litigation. But cases may 
arise where conflicting texts are laid down by the Sruti, 
the Smriti or the Purans. In such cases reconciliation is to 
be brought about according to the following rules. There 


maze wqa-Za SURNE: WRIT | 

ataeqfafacre g uaa miadi o 
being two contradictory precepts of the Sruti and the 
Smriti, different cases are to be presumed, but if there be a 


conflict between the Sruti and the Smriti, the Sruti alone 


must prevail. So it has been laid down in the Code of Vyasa 
t 


afaaragrrarar facet ay gare | 
aa whet mug TART snfrir n 
where there is a conflict between the Sruti, the Smriti and the 
Puran, the Sruti must prevail ; butin a conflict between the 
latter two, the Smriti must prevail. 
The rules of interpretation of Hindu law is quite different 
from those of the English Statutes. The precepts known as 
the Mishedha-Vidhi, the Utpatti- Vidhi, the Niyama- Vrdùi and 


the Partsankhya with Anuvada or superfluous rules that 
(4) L L. R., 9 All, 289. (5) Yajnavalkya, i, 5. 
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need not have been laid down in the Shastras, or already well 
familiar to the readers of Hindu law, and need not be fully 
discussed here. The principle rules of interpretation of Hindu 
law are contained in the Mimansa of Jaimini (*), there it is 


weer Wer Hae wT NAN HTA |N 
ufr aT Hx SHAT RATTA WJH WIT A 
AAA erated arg aefa Mga |R 
eqevary a1 8 


laid down. (It may be contended that) as the words of Reve- 
lation form the foundation of law, therefore that which „is not 
embodied in such words should not be regarded as authority. 


But (the answer is), the Smritis being compiled by the 
Sages who were also the repositories of the Revelation (from 
whom it was handed down by tradition until recorded in 
writing), there arises an inference that the Smritis are 
founded onthe Sruti or Revelation, and therefore (they 
should be regarded as) authority. 


But if there be conflict (of any precept of the Smriti with 
one of the Sruti), the Smritt must be disregarded (as spurious); 
since the inference arises, (only) when there is no such 
conflict. 

(A Smriti must be disregarded as spurious), also, where 
there is found a reason (for fabricating it, such as the 
covetuousness of priests, or the like). 


The argument in the second of the above aphorisms is 
explained in the following S/oka cited and commented on by 
Partha-Sarathi in his Shastra~-Dipika— é 


Slee: MATI MAINITAAN 
daa Aqgarag atat agaat n 


Revelation is (inferred to be) the source of the Snnritis, 
because they are remembered (and compiled) by those who 
admit the Veda alone (and nothing else) to be the source of 
law, and because they have been adopted and acted upon as 
authoritative by such persons, and because thgir being founded 
on the Veda is probable. 

(6) Jaimini’s Purve Mimansa, i, 3, 1-4. 
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But neither the Sruti nor the Smriti are referred to for 
exposition of questions of Hindu Law. Recourse is made 
to the commentaries for understanding it. These comment- 
aries are ultimately received as first in authority on account 
of their dealing with the doctrines of Hindu law in such a 
manner as to leave few material questions undetermined. 
They explain and illucidate the texts of the Sruti or the 
Smriti, conforming them to their own particular views; and 
this has led to the division into several Schools of law, a 
term first introduced by Mr. Colebrooke. Where commen- 
tators differ in the exposition of the same text, preference is 
to be given to the gloss of the commentator which is 
consistent with the text, or reference is to be made to the 
original text itself for interpretation. Nothing from any foreign 
source should be introduced into the interpretation of 
Hindu law. The text should not, however, be interpreted by 
strained analogies. 


The Schools into which the whole of India has been 
divided for the binding authorities of different commentators, 
are the Bengal School, the Benares School, the Mithila School, 
the Bombay School, the Madras or-the Dravida School and 
the Punjab School. The principle authority of Hindu law 
that is considered as of paramont authority in the whole of 
India excepting Bengal is Mitakshara. In the Bengal School 
the first place is given to Dayabhaga and resort is made to 
the Mitakshara in places where Dayabhaga is silent. It has 
been laid down by their Lordships of the Privy Council in the 
case Of Collector of Madura v. Mootoo Ramatinga (7), “the 
remoter sources of the Hindu law are common to all the 
different schools. The process by which those schools have 
been developed seems to have been of this kind. Works 
universally or very generally received become the subject of 
subsequent commentaries. The commentator put his own 
gloss on the ancient text; and his authority having been 
received in one and rejected in another part of India, Schools 
with conflicting doctrines arose. Thus the Mitakshara, which is 
universally accepted by all the schools except that of Bengal, 
as of the highest afithority, and which in Bengal is received 
also as of high authority, yielding only to the Dayabhaga in 

(7) 12 M. L A., 397. 
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those points where they differ, was a commentary on 
the Institutes of Yajnavalkya; and the Dayabhaga which, 
wherever it differs from the Mitakshara, prevails in Bengal, 
and is the foundation of the principal divergences between 
that and the other School», equally admits and relies on the 
authority of Yajnavalkya. In like manner there are glosses 
and commentaries upon the Mitakshara which are received-by ~ 
some of the schools that acknowledge the supseme authority 
of that treatise, but are not received by all.” 


l leave for the present the historical disquisition of each 
of the commentaries. And I think it would’ be enough to 
trace the Sources of Hindu Law for each of the schools leav- 
ing historical discussion for a future paper on the subject. 
The Bengal school takes the Dayabhaga, the Dayatattva, the 
Dayakaramasangraha and the Mitakshara as authorities, It 
takes Dayabhaga as the ruling authority, and the other treat- 
ises are referred to in cases where the Dayabhaga is silent. 
In the Benares school Mitakshara is the ruling authority, but 
Viramitrodaya is often referred to authoritatively. Mitakshara 
is also the ruling authority in the Mithila school, and refer- 
ences are also made to Vivadaratnakara and Vivadachinta- 
mani. In the Bombay school the principal authority is Vya- 
varamayukha, but Mitakshara and Viramitrodaya are also 
taken as authorities. The Madras school takes Smriti Chan- 

drika as the authority on questions of inheritance and partition, 
but Mitakshara and Viramitrodaya are also authorities. The 
Panjab school takes Mitakshara and Viramitrodaya as author- 
ities. Of the Bombay school, it has been laid down in Bhagt- 
rathi Bhai v. Kahnuzirav 8), that in Ahmednagar, Poona and 
Khandesh the Mayukha appears to be an authority equal to 
though not capable of over-ruling the Mitakshara. As to the 
autHorities referred to above in respect to.the Bengal school 
it has been remarked by Mitter, J., in the case of Kery Kodli- 
tanj v. Moneeram(®). “I venture to affirm that, with the 
exception of the three leading writers of the Bengal school,— 
namely, the author of the Dayabhaga, the author of ‘the 
Dayatattwa, and the author of the Dayakarmasangraha, 
the authority of Jagannath Turkapunchanan i is, so far as that 
school is concerned, higher than that of any other writer on 


' (8) I. L. R., 11 Bom., 285, 294. (9) 13 B. L. R., 50. 
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Hindu Law, living or dead, not even excluding Mr. Colebrooke 
himself” Therefore, as laid down in the case of Collector of 
Madura v. Mootoo Ramalinga, it has been remarked that “the 
duty of an European Judge who is under the obligation to 
administer Hindu Law, is not so much to enquire whether a 
disputed doctrine is fairly deducible from the earliest author- 
" ities,as to ascertain whether it has been received by the parti- 
cular school which governed the district with which he has 
to deal, and has there been sanctioned by usage. For under 
the Hindu system of law, clear proof of usage will out-weigh 
the written text of the law.” 


In matters of inheritance, succession, partition and acqui- 
sition of property, the digests of the Bengal school are opposed 
to those of the other schools. The school of Bengal entirely 
rejects the works on the said subjects current in those of 
Mithila, Benares, Bombay and Madras, which have, in addi- 
tion to the treatises common to them, their special digests 
differing even from one another in a few principle and parti- 
cular instances. “The great differences, between the Daya- 
bhaga and Mitakshara”-as Dr. Burnell observes, “arises from 
attempts to define property.” But these are not the only 
differences between the two works. Mr. Justice Saroda Charan 
Mitter of the Calcutta High Court, has propounded an in- 
teresting theory as to the origin and development of the Bengal 


school of Hindu Law in his paper recently published in the ` 


Law Quarterly Review. It is this—“ The idea now current 
that the different schools of Hindu Law owe their origin to 
different interpretations of the same original texts of the 
ancient sages by the learned scholars of different provinces is 
not correct. The true explanation is to be found in the his- 
tory of the different provinces governed by the schools. The 
important differences that exist between Dayabhaga or the 
Bengal school and the Mitakshara school of the other pro- 
vinces can be properly explained only by a reference to the 
history of Bengal. The two distinguishing features of the 
Dayabhaga are,—individual ownership and the high position 
given to women in the law of inheritance. They must be 
traced to the position held by Bengal in the earlier centuries 
of Christian era as one of the great centres of trade of the 
old world and to the predominance of Buddism and its 
49 
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successor, the Hindu Tantrism, in that province for nearly 
twelve centuries. To a progressive nation so circum- 
stanced the ‘archaic’ principle of joint ownership and its 
corollaries of limited power of alienation and male survi- 
vorship—the relics of the old patriarchal system—were un- 
suited. The deification of the female principle or Prakriti 
by the Tantric system necessarily led to the full recognition 
of woman’s rights. ‘The family had given, place to the 
individual, women had been recognised with certain restric- 
tions as persons in law as much as men.’ Mr. Mayne’s 
theory that Brahminical influence helped most strongly to 
create the difference between the Mitakshara and the .Daya- 
bhaga system is untenable.” This theory seems to be very 
wholesome, and is much superior to the theory of Brahminical 
influence propounded by Mr. Mayne, as we all know that 
Brahmans are known to be most self-sacrificing race of men on 
the face of the earth, and they have evinced this by their 
words and deeds. To bring the ignominy of selfishness on 
the Brahmans as a class, who by their influence, to gain their end 
brought about the change is sometl:ing quite untenable. 


Mitakshara is a running commentary on Yajnavalkya, and 
is respected as authority all over India, save and except in 
Bengal. Mr. Colebrooke says of it “ the range of its authority 
and influence is far more extensive than that of Jimutavahan’s 
treatise for it is received in all the schools of Hindu Law from 
Benares to the Southern extremity of the peninsula of India, 
as the chief ground-work of the doctrines which they follow, 
and as an authority from which they rarely dissent.” The 
Smriti Chandrika is founded onthe Mitakshara of Vijananesh- 
wara whose opinions have been closely followed except in a fev 
instances. But the distinguishing characteristic features of 
the Smriti Chandrika are slight alteration in the arrangement, 
abridgment of some of the Mimansa disquisitions, and expan- 
sion of the practical part of the Mitakshara. The authorities 
in cases of adoption are the Duttaka Mimansa and the 
Duttaka Chandrika. The latter is resorted to by the Mauras 
and the Bengal Schools and the former is the authority in all 
other parts of India. Š 

The real authorities to which resort is to be made in case 
of consideration of questions of Hindu law are the decided 
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cases or the Stare decisis, where there is a precedent .on the 
point ahd the custom. Of custom, I say succintly, that it 
should be a valid one in the eye of jurisprudence. Customs 
may be either general, observed by all the people of the local- 
ity, or particular, observed by a particular Section of the 
communtity. The Sanskrit words Deshachar and kulachar are 
applied to the custom observed by the people of the locality 
and the custdém observed by a particular family. It plays an 
important part in the application of Hindu law for as observed 
by their Lordships of the Privy Council in case of Collector of 
Madura v. Mootoo Ramalinga, “ clear proof of usage will out- 
weigh’the written text of the law.” Custom in order to be 
valid must be (1) ancient, (2°) of which the memory of man 
runneth not to the contrary, (2) continued, unaltered, uninter- 
rupted, uniform, constant, (11) (3) peaceable and aquiesced in, 
(12) (4) reasonable ; (18) (5) certain and definite ; (14) (6) 
compulsory and not optional to every person to follow or not, 
The acts required for the establisment of customary law must 
have been performed with the consciousness that they spring 
from a legal necessity (+5) (7) and must not be immoral (18), 
On the basis of valid custom the system of primogeniture has 
been recognise! by courts of law in many Hind Raj ‘families 
in opposition tq the principle of Hindu law, and there are 
several other cases in which the principles of Hindu law have 
been departed from on proof of valid custom, for as Manu 
says “immemorial custom is transcendent law.” 


SURENDRA NATH RAY, B. L, 


(10) L. R, 3 1 A, 285. (11) L L. R, 2 All, 49 
' (12) L L. R., 2 AlL, 49. (13) L L. R, g Cal, 698. 
(14) 20 W. R, 157. u5) 7 Mad, H. C. R., 254. 


(16) L Le R., ar Cal, 149. 
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NOTES AND CUTTINGS. 


TESTATORS AND UNDUE INFLUENCE.—The somewhat 
unsavoury case of Hamilton v. Hamilton, which occupied the 
attention of the President of the Probate Diyision witha 
special jury during the whole of last week, has come to an 
end, with an agreement between the parties based on the 
finding of the jury of ‘undue influence’ which has robbed the 
profession of a very interesting discussion as to how fay such 
a verdict is consistent with due execution, with ‘knowledge 
` and approval’, of a will which the same jury had also found. 
The remaining importance of the case Jies in the luminous 
discussion of what amounts to undue influence inthe learned 
President’s direction to the jury. A century ago, in the lead- 
ing case of Huguenin v. Baseley (1807), it was declared that 
no general rule could well be laid down on this subject, and 
that it would be a question for the Judge to decide upon the 
circumstances of each particular case, there being no certain 
test of ‘undue influence’. But we have got beyond that 
now, and numerous conflicts have led up to this final sum- 
mary of the authorities, which lay down that (a) the burden 
of the charge rests upon the person who makes it; (4) the 
influence must amount to force, but it need not be physical 
force, for if a person gains or acquires such a dominion over 
another asto prevent the exercise of his discretion, that 
would be inconsistent with a power of free disposition; 
importunity resulting in a disposition made only for the sake 
of peace would also be tantamount to force that could not 
be resisted ; (d) the result of the influence must be that a 
man is made to do what another wants, so that the wish 
embodied in the document is not his wish but that of some- 
one else. Here we have at length a clear statement of the 
doctrine and the rules governing its application, and the 
result in its bearing on future disputes almost justifies the 
expenditure of judicial time and thought on the litigation 
which has been in other respects so expensive to the par- 
ties — The Law Journal, 
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ANIMALS ON THE ROAD.—Last year the Divisional Court 
was asked to say that the presence of fowls on the highway 
was a nuisance, and that the owner of the fowls was liable 
for any mischief which their presence caused. The Court, 
however, in the case of Hadwell v. Righton, refused to assent 
to the doctrine, and held that the owner was not liable when 
one of his chickens frightened by the dog of a third person, 
flew into the spokes of a bicycle and thereby caused injury to 
the rider. In any case the damage was, in their opinion too 
remote, because, as was drily said, ‘Apart from the action 
of the dog, there was no evidence that fowls are in the habit 
of flymg into passing bicycles.’ Recently, however, a jury 
found in a case at the Bodmin Assizes that a sow straying 
in the road was likely to frighten a horse, and, upon this 
finding, the Judge held that a motorist whose car was in- 
jured by collision with the frightened horse was entitled to 
bring an action for damages against the owner of tke cow, 
though there was no evidence that the owner had been 
negligent in allowing the sow to be on the roa!. The parti- 
cular case (Higgins vv. Searle) has been sent down for 
retrial, because the jury disagreed upon, some other finding ; 
but, suppos ing the new jury is of the same opinion, the sow, 
when it is outsjde its sty, will stand condemned as a dan- 
gerous animal and as a nuisance on the highway. Farmers 
are in rather a bad pass in their relations with motorists 
they can get no redress for the slaughter of their poultry, 
and on the other hand, they may be liable for the costly 
damage which their more solid animals may cause to cars 
rushing along the highway. Our roads were originally 
meant as much for the passage of animals as of persons ; but 
now neither man nor beast may wander over them with 
immunity, because they are possessed by machines which 
constitute a real but not a legal nuisance-—Zhe Law 
Journal. 


CLASSIFICATION OF WITNESSES.—Lord Justice Buckley in 
a recent case (Richmond v. The Crown Fire Lighter Company) 
indulged in a philosophical classification of witnesses: (1) the 
timid witness wlfo is afraid to say too much, and therefore 
seldom comes up to his proof; (2; the enthusiastic witness, 
who always exaggerates, however, unwittingly ; (3) the wit- 
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ness who is neither nervous nor given to exaggeration, ’and 
tells a plain and straight-forward story ; (4) the witness who 
tells the truth, but not the whole truth, and keeps back some 
thing. A propos of this remarks the Law Journal: “ A fifth 
class ought to be added, whose existence the Lord Justice’s 
kindly nature has seemingly led him to ignore—namely, the 
witness who does not shrink from deliberately saying what- 
ever suits his purpose, ifhe thinks that he can do so with 
advantage and impunity. Heis more frequently met with 
than would be the case if juries did not show a strange 
reluctance to convict on charges of perjury, which discour- 
ages Judges from exercising their power of committing a 
perjured witness for trial.” 


THE BAR AND THE PREMIER.—The lawyer in India isa 
being in bad odour with the powers that be. In the scheme, 
that was circulated as a tentative measure, for the reconstitu- 
tion of the Legislative Councils the Viceroy insisted upon 
reducing the number of the members of the legal profession 
on the Councils. May we invite the attention of His Excel- 
lency to the recent gathering in the Hall of the Inner Tem- 
ple, the full report of the proceedings of which appears in a 
recent issue of The Law Journal? The occasion, which 
inspired the utterances recorded there, and fittingly described 
as ‘a notable event’ in the same journal, was the elevation 
of Mr. Asquith to the Premiership. Said Mr. Asquith: 
“ History, happily, does not always, or even often, repeat 
itself. It is natural, perhaps, that on an occasion like this 
one should be tempted to reflect upon the relations in our 


history between politicsand the lav. The ‘gentlemen of the, 


long robe, and the ‘ #zst prius mind, have provided from 
time to time, ample material for the cheap sarcasms of 
superficial and uninstructed politicians. Once, and I think 
only once, in our history they were able to put these pre- 
judices into practice, and the disastrous experiment was tried 
of a House of Commons from which all lawyers were exclud- 
ed. What was the result? That notorious body is pilloried 
in our history as the Parlamentu indoctum, of which Lord 
Coke, not perhaps an altogether impartial fudge, declares 
that the whole of its legislation was not worth two pence. 
(Laughter). Gentlemen, I absolutely make this claim, that 
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there is no class or profession in our community which has 
done more, I will go further, and say that there is none 
which has done só much—to define, to develop, and to defend 
the liberties of England. (Cheers.) Sir Thomas More, Lord 
Coke himself, Selden, Somers, Camden Romilly, those are 
but a few of the names selected almost at random from a 
long and illustrious roll. They were all bred in the Common 
Law of England—and I venture to add that the Common 
Law of England, which is not a compendium of mechanical 
rules written in fixed and indelible characters, but a hving 
organism which has grown and moved in response to the 
larger, and fuller development of the nations has been, still 
is, and will continue to be, both here and wherever English 
Communities are found, at once the organ and the safe-guard 
of English justice and English freedom. ” 

We shall not make any comments, for no student of 
history can dispute that England would not be what she is 
to-day if she had not believed in fher lawyers as her coun- 
sellors, 


264 LAW LIBRARY. 


LAW LIBRARY. 


THE LAW OF ARBITRATION IN INDIA, with Appendices and 
Statutes, by Durga Charan Banerjee B. A., Advocate, High 
Court, N. W. P., Allahabad, Liddell’s PrintingeWorks, 1908. 
Cloth pp. vii, 396 price Rs, 10. 


Our readers, we have no doubt, have followed with keen 
interest the extremely able series of articles on the Law of 
Arbitration in India, which Mr. D. C. Banerjee contributed 
to this Journal, and they must have often wished that those 
articles might be reproduced in a convenient book-form and 
the valuable matter therein thus made available for ready 
and rapid reference. This has now been done and we 
congratulate the learned author heartily upon the excellent 
* book which he has placed before the public. Inan interesting 
preface Mr. Banerjee tells us how he has been working upon 
this subject for years, in fact ever since. he entered the pro- 
fession of which he is so distinguished a member and the 
success which has ultimately crowned his efforts is conspi- 
cuous. His subject-matter he divides into fourteen chapters. 
The first two of these are historical and contain evidence 
of considerable research. Then follow chapters on the 
matters which may be referred to arbitration, the parties who 
may refer, how reference may be made and the eftect of 
such reference, arbitrators, who may be and how nominated, 
revocation of submission, proceedings of arbitrators and the 
award. The last four chapters deal with the award more speci- 
fically, explain its effect, discuss its finality and show how it 
may be set aside. All cases of any importance decided by the 
several High Courts of India have been carefully digested, 
as also numerous rulings (some of which are very instructive, 
of the Punjab Chief Court. English cases have been largely 
referred to, and Mr. Banerjee has made a jucicious selection of 
American rulings too. What Mr. Banerjee places before his 
readers is not a mere collection of precedents, but a critical 
exposition of the statute law and the case-law. Rulings are 
carefully discussed, their effect has been examined and their 
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valu appraised, and an atempt has been made to deduce there- 
from consistent and workable principles. Take, for instance, 
the Privy Council case of Ghulam Jilani Khan v. Muhammed 
flassan, I. L. R., 29 Cal., 167, which instead of clearing up 
old difficulties has in some matters made the confusion worse 
confounded. In two elaborate chapters Mr. Banerjee has 
discussed this case in all its bearings and with great learning. 
Take again the recent Allahabad case of Ganga Pershad v. 
Kura, I. L. R., 28 All, 408, in which the learned Judges pur- 
ported to follow a Calcutta ruling without apparently having 
carefully considered its true bearings. Mr. Banerjee discusses 
the matter at length on pp. 222-8 and points out that the 
respective views of the two courts are by no means in real or 
even apparent harmony. 

Mr. Banerjee has added several useful appendices which 
give the statute law on the subject. The index is fairly full. 
The Table of Cases, which now appears at the end may well 
have followed the Table of contents. Thisis the usual and 
certainly the more convenient arrangement. In the second 
edition, which, we hope, will soon be called for, we trust Mr. 
Banerjee will also give the dates of the cases he cites and have 
the Table of Cases printed in such a way that there may be 
no confusion between the page of the report cited and the 
page of the text referred to. 

There can be no doubt that there was room for a compre- 
hensive monograph on the Indian Law of Arbitration, and Mr. 
Banerjee has in our opinion effectively and satisfactorily sup- 
plied this want. His book is handy and neatly got up though 
the price is perhaps a little beyond the means of a large body 
of legal practitioners in the mffast/ who are sure to find it 
of sterling value in the daily practice. 





THE INDIAN PRACTICE, a commentary on the Code of 
Civil Procedure(Act V of 1908) and matters of Civil Practice 
by M. L. Agarwala, B. Sc, LL. B. (London), Barrister-at-law, 
in 2 volumes. Price Rs, 12 Allahabad: Ram Narain Lal, 
Law publisher, 


A new enactmpnt is always a signal for a flood of com- 
mentaries good, bad, and indifferent, and we are not at all 
surprised that the new Code of Civil Procedure should have 
proved too tempting to commentators who, too, are not without 

e 46 
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their use in our profession. But there are commentator’ and 
commentators. Of Mr. Agarwala, we shall not say much. We 
have had so often to review his books that he need not present 
his cards to the profession. His reputation as æ writer has been 
steadily growing, and we may say without any exaggeration 
that he has made a very solid and substantial addition to it 
by publishing the volumes under review. The volumes 
before us are no mere commentaries upon the.new Code of 
Civil Procedure, they traverse a very large ground of the law 
which a Civil lawyer in India must know and know well at 
his peril. It would be a misnomer to call Mr. Agarwala’s 
book a commentary, and we think there is every justification 
for the label which he has put upon it vzs, THE INDIAN 
PRACTICE. Those who are familiar with the Hng/tsh Annual 
Practice can well realise the scope and method of such a,work. 
In selecting authorities Mr. Agarwala has been very judicious. 
While he has given all such rulings as should have been given, 
he has we are glad to note rejected all those which serve 
no useful purpose. At the same time he has freely drawn 
upon the English case-law to elucidate and illustrate many of 
the sections of the new code which brings the Indian law of 
procedure more into a line with the English. The new Code 
of Civil Procedure while retaining identity with the old in 
substance makes in some respects very important departures 
from it, and is certainly very much different in the arrange- 
ment of its subjects. The first part of the new Code com- 
prises 158 sections and deals with questions of principles and 
all questions of details are relegate! to the schedules attached 
thereto. The Legislature has chosen to call them, orders 
and rules after the manner of the order and rules framed under 
the English Judicature Act. An important feature is the 
creation of Rule committees for making rules to regulate 
the procedure of the High Courts ana the Subordinate Civil 
Courts by which all or any of the rules in the First Schedule 
may be annulled, altered or added to. This will, it is to be 
presumed, secure some elasticity in the procedure of our 
Courts. ; 

We have examined Mr. Agarwala’s notes to section 11 of 
the Code which deals with the subject of res judicata, and we 
are glad that the notes are full, well arranged and clear. There 
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is at places a refreshing discussion of the case-law which 
one misses in ordinary commentaries. The most interest- 
ing and instructive part of the book, however, seems to 
us to be that which deals with new matter in the Code 
and more specially with the grders and rules relating to 
pleadings. As Mr. Agarwala says, “the new Code has 
fot the first time, introduced the strict rules of English 
pleading inté our country, where pleadings have, up to 
now, been very lax.” This is a truism and practising 
lawyers have no hesitation in endorsing it. The laxity of 
pleadings in India is almost a matter of notoriety, and it is to be 
regretted that even at this distance of time advantage is taken 
of certain observations of their Lordships of the Privy Council 
in some old cases that pleadings should not be strictly 
construed in India. ‘Times have changed very much since, 
and as Mr. Justice Karamat Husain once partly observed from 
his place on the Bench “ what is the good of having so many 
Barristers, LL. Bs, and Vakils of the High Court if the plead- 
ings will not be more precise and accurate now than they used 
to be a generation ago.” “We have examined Mr. Agarwala’s 
notes to order 6, rule 4, and other cognate orders and rules and 
we think, they are exceedingly good and useful. He hasin his 
notes upon this part of the Code tmported some of the substan- 
tive law and rightly too, for, “one can not” to use Mr. Agarwalas 
language, “ plead with any effect without having in ones minds 
eye that branch of the law on the particular point in question.” 
We may point out, however tnat there are some cases which the 
learned writer has not noticed in his notes upon order 6, rule 4. 
Fer instance we should have expected to find tn his notes upon 
pleadings in suits for restitution of conjugal rights at pp, 11,8 
and 19, the case of Sahkadur v. Raywanti 1 A. L. J., 433, and 
Husant Begam v. Rustam Alt Khan, 4 A. L. J., 60. Similarly at 
page 106 when Mr. Agarwala observes “in the case of light and 
air, the purposes for which the plaintiff used his premises and in 
respect of which the Easement is alleged to have been acquired 
should be stated” we should have preferred the learned writer 
to have referred to the recent House of Lords decision, Co//s 
v. Home and Colonfhil Stores (1904) A. C., 179, and to the Bom- 
bay decisions in Framaji Shapurzt v. Framaji Edulyt, 7 Bom. 
L. R, 73 and 352, to the Calcutta decision in Jon Alexander 


® 
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v. Hardut Ray,9 C. W. N., 543, which followed the house of 
Lords decision, and to the Allahabad ruling.in KAunn?r Lal v, 
Kundan Lal, 4. A. L. J, 477, which laid down that in view 
of the terms of section 28 clause C of the Indian Easements 
Act, the English decision gould not be followed in India. 
But these are by no means serious omissions and do not 
affect the general utility of the book. The notes to the rules 
relating to execution of decrees, to suits relating*to mortgages 
of immoveable property, to second appeals are also very 
useful, 

Altogether Mr, Agarwala’s book is one of which he may 
well feel proud. Tke Indian Practice will we think, hdld its 
own in the field. He has spared no pains to make it useful to 
the profession and whether we look to the judicious selection 
of cases, and to his own suggestions an| explanations, or lastly 
to the diversity and arrangement of the subjects, we think Mr. 
Agarwala deserves nothing but praise. The practicing lawyer 
will find his work made exceedingly easy, and we have no 
doubt that Mr. Agarwala’s labours will meet with the appre- 
ciation which they so richly deserve. The paper and the 
entire get up of the book have nothing to be desired, and 
the price we think is none to high. 
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[Intportant cases wll] be reported hereafter. | 


‘Contract Act, section 95-—Vendor's len—Sale of property, subject to, 
Defendant’s appeal. 


Ram Das sold certain goods to Ram Nath. He received a part of 
the sale consideration. The goods remained in his shop. The goods 
were subsequently attached in execution of a decree against the 
purchaser’s son. Ram Das brought a suit for a declaration that the 
goods were not liable to sale. eld (KNOX, aND KARAMAT HUSAIN, JJ.), 
that section 95 of the Contract Act, 1872, governed the suit an@ the seller 
had alien over the property and that the decree-holder was entitled to 
bring the property to sale subject to vendor's lien. 


Harendra Krishna Mukerji (with him Brij Narain Gurtu for Tej 
Bahadur Sapru), for the appellant. 
Govind Prasad, for then espondents, 
Decree modified. 


Execution of decree—Linutation Act (XV of 1877), art. 779, Cl. (4), 
Sch, [1--Continuation of previous application— Minority of decree- 
holders—whether application barred. 


Judgment-debtor’s appeal. 

One Gulzari Mal obtained a decree for possession on condition of 
his paying to his judgment-debtor the sum of Rs. 140-12 on 31st Match, 
4904 Gulzar: Mal died and his mino: sons made an application for 
execution of the decree on 23rd March, 1907. The application contain- 
ed no mention that the sum of Rs 140-12 was to be paid to the judg- 
ment-debtors, The Munsiff dismissed the application on 16th April, 
1907. The deciee-holders made the application under appeal on 12th 
June, 1907 and deposited Rs. tqgo-12. The judgment-debtor objected 
that the application was barred by limitation. The objection was 
overruled by both the Courts below eld (GRIFFIN, J), that though 
the previous application was finally disposed of and it was not proper 
to call the present application a continuation of it, the application was 
within time inasmueh as the decree provided neither for the payment 
of the money on any particular date nor for the contingency of the 
decree-holder failing to pay, and the previous Application was a step 
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in aid of execution. The decree-holders being minors, the rule of law 
laid down in Sri Ramv. Het Lal, 1. L. R, 29 All, 279, applied and 
the application for execution of 12th June, 1907, was within time. 


Sttal Prasad Ghosh, for the appellant 


S.C. Chaudhri, (for J. N. Chaudri), for the PR A 
Appeal dismissed. 


Civil Procedure Code, sections 278, 283—No suit brought within one 
year— Order conclustve, ° 

Defendant’s appeal. 

Certain property was attached in execution of a decree. Appellants 
preferred objections under section 278 C. P, C. which were disallowed. No 
suit was brought by them to establish their right as prescribed by section 
283 C. P. C. The property was sold by auction and was purchased by the 
respondents, who brought the present suit to recover the property. In 
answer to the claim the defendants sought to set up the pleas onAwhich they 
preferred their objections under section 278. Held (STANLEY, C. J., and 
BANERJI, J.), that no suit to establish then rights having been brought by 
the defendants within the period allowed by law after the dismissal of 
their objections under section 278 C. P. C., the order dismissing their 
objections had become conclusive and they were precluded by the provi- 
sions of section 283 from raising those pleas. 


Nehal Chand (for J. N. Chaudri), for the appellant 
S. C. Banerji (with him Gulzari Lal), for the respondents. 
Appeal dismissed. 


Ciuil Procedure Code, section §45——Stay—Power of court passing the 
decree. 

Judgment-debtor’s appeal. 

An application for stay of execution under section 545 C. P. C., was 
made to the Subordinate Judge of Aligarh after an appeal from the 
decree had been filed in the High Court. The Subordinate Judge 
refused the application. Held (RICHARDS, and KARAMAT Husain, JJ.), 
that under section 545 C. P. C., the appellate court alone could grant a 
stay of execution, ‘once an appeal was filed.’ 

Abdul Raoof, for the appellant. 

Jang Bahadur Lal, for the respondent. 

Appeal dismissed. 


Landlord and tenant—Transfer of Property Act, section TII (g) (2) 
Mohant of endowment —Denial of Mohant’s “tle—For/ferture. 

Plaintiffs appeal. 

T held under a perpetual lease of certain land which belonged toa 
samnadh at Debra Dun the možant of which was P. In a ‘sult, instituted by 
Tin 1902, he denied that P was the mokant and asserted that / was such 
ohani, P thereupon instituted a suit for eyectment of 7. Held (KNOX, 
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and*GRIFFIN, JJ.), that the denial of P’s title to the mohantship did not 
amount, to a denial of the title of the samadh, the 1eal landlord, and Z did 


not forfeit his tenancy. 
S. C. Banerji, for the appellant. 
Sundar Lal (with him dfottlal Nehru and Hartbans Sahat), for the 


respondent. 
A pheal dismissed. 


Peere Eee 


Hindu law—Reversioners—Suit b yy one to recover property— Costs of liti- 
vation— Liability of another reverstoner to contribute. 

A,a Hindu, died leaving a widow Æ and two daughters, Cand D. 
After-the death of & and C, D brought a suit to recover 4’s property from 
persons who had taken possession of it without title. This suit was dec- 
1eed and D got possession. Upon £’s death, C’s son brought a suit 
against D’s sons to recover his 4rd shaie in the estate Defendants 
pleaded that plaintiff should contribute rd share of the expenses of the 
previous litigation. Plaintiff urged that as he claimed under 4 and not 
D, who had acted in her own interest, he was not liable for legal eapenses 
incurred by D. Held (KNOX, and GRIFFIN, JJ.), that the plaintiff was 
not hable to contribute towards these expenses 


Jagabandhu Pham (for S. C. Banerji) for the appellant. 


Gobind Prasad, for the gespondents. 
Appeal decreed in part. 


Jurisatchion—Civil and Revente Court—Sutt for declaration of title to 
and possession of sir. 





Plaintiff's appeal. 

Plaintiff had sued to redeem a usufructuary mortgage of a 13 biswa 
share in favour of defendant’s ancestor; suit was compromised, plaintiff 
took % biswa free from mortgage, defendants retained 1 biswa and the 
mortgage was declared discharged. Plaintiff obtained formal possession, 
but defendants withheld profits of the ss appurtenant to the 134 biswa 
Share and set up an exclusive proprietary title thereto in mutation pro- 
ceedings. The Revenue Court having ordered mutation in favour of 
defendants, plaintiff sued in the Civil Court to have his title declared to 
the sr, and for recovery of possession thereof. /feld (STANLEY, C. J., 
and BANERJI, J.) that the question being one between two co-owners 
and not between a landlord and his tenant, the plaintiff was entitled to 
obtain a decree from the Civil Court ın respect of the sz appurtenant o 
his 34 biswa share. (Judgment of KNOX, J., noted on p. 102,5 A. L. J, 
reversed. ) 


S. C. Banerji, fog the appellant. 


Mohanlal Nehru, for the respondent. 
Appeal allowed 
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Mahomedan Law—Aariat—Dower-—Award—Decree—Life intePest— 
-Remainder— Transfer of Property Act (IV of 1882), S. qi.. 

Where there being a dispute between a (Mahomedan) husband and 
wife regarding the amount of the latter’s dower, the matter was referred 
to arbitration with the object not merely to settle the amount .of the 
dower-debt but also to make a fair and reasonable provision for the 
husband’s family, and the award directed that proprietary possession 
over certain property should be made over to the wife and two sorts, 
with a condition attached that the wife should enjoy the profits during 
her life-time, and a decree followed in accordance with the award, 4eld 
(STANLEY, C.J., and BANERJI, J.), that the grant of the usufruct amounted 
to anaariat or commodate loan, and so long as the decree stood un- 
reversed, it bound_the parties and regulated their rights. The’ sons 
consequently were entitled to have a sale effected by their mother set 
aside, even though they were no parties to the submission or the award 
and the purchaser, though dona fide, was not entitled to the benefit of, 
section 41, Transfer of Property Act, simply because the lady’s name 
was entered in the £Aewad?, since he did not make any enquiry as to the 
extent of the lady’s rights and interest in the property. I. L. R., 6 All, 
322; L LR, 29 AlL, 151; L L, Rọ, 11 Cal, 597, referred to 

W. K. Porter (with him A. E. Ryves and Govind Prasad), for the 
appellant. 

Ghulam Mujtaba, for the respondents. *° 

Appeal dismissed. 
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“DAYABHAGA THEORY OF SAPINDASHIP IN 
HINDU LAW.” 


é 
It is taken as an PE E that the Dayabhaga k 
system of succession is regulated wholly with reference toy 
the spiritual benefit to be conferred on the deceased Bonet 
or, Several judgments of the Bengal High Court and the Pri 
Council seem to suggest ‘that the Hindu Law of whatever 
School is'based upon this theory of spiritual benefit. “The 
the Hindu Law of Inheritance,” says Mr. Justice Dwarkanafh 
Mitter, “in the widest acceptation of the form, is essentially 
based upon considerations relating to the spiritual welfare 
of the deceased proprietor is a proposition beyond all dis- 
pute. All the ancient Rishis or Hindu sages whose texts 
are regarded as the fundamental source of the law and all the 
commentators on it whose opinions are recognised as author- 
ities in the different schools current in the country, are unani- 
mously agreed in accepting these considerations as their 
~ chief, if not their exclusive guide.” The Privy Council, in the 
case of Katama Nachter v. Raja of Stva Ganga stated the 
leading principle of the Hindu Law of Inheritance as follows:— 
“There are in the Hindu Law two leading rules of in- 
‘heritance—that founded on the religious duty and superior 
efficacy of oblations and sacrifice; and that of survivorship.” 
(9 Moore, 610), The above view is equally shared by eminent 
jurists and scholars. With the notion of responsibility after 
death, says Sir H. S. Maine, “the notion of expiation was 
always associated, Building upon this last notion (and for- 
getting, apparently, the original motive of the sraddha 
ceremonies) the Brahminical commentators gradually trans- 
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formed the whole law, until it became an exemplicatien of 
what Indian Lawyers call the doctrine of spiritual benefit.” 
(Maine E. I, 331) “ There is only one principle” says Prof. 
Goldstucker, “the principle of spiritual benefits, and the 
second, (the principle of survivorship) does not exist at all.” 
(Goldstucker’s Lit. Remains, Vol II, 165—168). Later deci- 
sions of the Indian Courts have exposed the unsoundness and 
sweeping nature of the above statements. ‘Though the 
doctrine of religious benefit,” say the learned Judges of the 
Madras High Court, “ has exercised very much influence upon 
many of the great writers on Hindu Law, yet it is now 
rightly recognised, that Vijnaneswara as well as most, of his 
followers, put their system on a radically different basis.” 
Bahsamt Pandtthar v. Narayana (*) See also Suba Singh v. 
Sarfaraz Kunwar (°). 


Under these circumstances, it becomes necessary to 
examine whether the above generalizations have even their 
limited application in the Bengal school of Hindu law and 
whether the Dayabhaga, the greatest authority of that school 
does not pay as much heed to the blood-considerations in 
deciding questions of inheritance as the author of Mitak- 
shara does. The theory of spiritual benefit received its 
most emphatic enunciation in a very recent case in the 
Calcutta High Court. The learned Judges say, “The wealth 
of a deceased person who can no longer have temporal 
enjoyment should devolve on those who can confer spiritual 
benefit on him” (Brajalal v. Jiban Kishore, 26 Cal., 285). 
With utmost possible respect to the above authorities, it is 
submitted that a detailed examination of Dayabhaga itself 
seems not to countenance the very generalised statements 
expressed in the above passages. The definition of heritage, 
given by Jimutavahana contains no trace of the notion of 
spiritual benefit underlying the claim to succession, 


He bases it simply and solely on relationship to the 
deceased proprietor. The word “heritage” is ‘used to signify 
wealth in which property dependent on relation to the former 
owner, arises on the demise of that owner” (Dayabhaga, chap. 
Is, IL v, 5). What then, exactly is the meaning of the 
expression, ‘dependent on relation to the former owner’? 


(1) L L. R, 20 Mad, 342. (2) L L. R, 19 All, 215, 
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In other words, what is the meaning assigned to the term 
Sapindą by Jimutavahana in the famous verse of Manu, 
“ To the nearest Sapinda, the inheritance next belongs.” Jimu- 
tavahana, in his elucidation of the terms, begins by citing the 
text af Baudhyayana, which is as follows :—“The paternal 
great-grand-father, and grand-father, the father, the man 
himself, his brothers of the whole blood, his son by a woman 
of the same tribe, his son’s son and his great-grandson, all 
these partaking of undivided oblations, are pronounced 
sapindas,” The above translation of Baudhyayana’s text, 
though it follows Colebroke and Dayabhaga and though it is the 
one adopted by Bubber in his translation of the sacred books 
of the East series, is wholly unwarranted as the following 
comparison of it with the original will clearly show. The 
word in Baudhyayana’s text which is rendered in the above 
extract as ‘sharers of undivided oblation is (adzbhakia dayam) 
aanw qra, To maintain at this late hour that (daya) na 
means oblation betrays only one’s ignorance of the Hindu 
Smrithi texts and the peculiar course of development attained’ 
by Hindu law. The following texts of Gautama, Devala and 
Parasara point only to “one conclusion that (daya) ava could 
only mean body and (adb:bhakta daya) afana qa could only 
mean ‘of unseparated body’. 


‘Sapinda relationship ceases with the fifth or seventh 
person’ (Gautama IV. 13) ‘or separation of body accrues to 
the fifth in descent’ (Parasara, III, 8) ‘of the undivided as 
well as the divided members of the family living together, 
partition of heritage extends to the fourth in descent, this 
is the law. To that degree the members of the family are of 
the same body. After that there is difference of body.’ (Devala 
cited in the Ratnakara and Parasara Madhawa.) 


An examination of the above texts unmistakably shows 
that the term, Sapinda could only have one meaning and 
that is body or relationship caused by sameness of body and 
it could have no reference to funeral oblations or offerings. 
Indeed Jimutavahana feels the unnaturalness and artificiality 
of his description of Sapinda and is obliged to qualify it by 
saying that “thie relation of Sapindas extending no further 
than the fourth degree has been propounded relatively to in- 
heritance (Dayabhaga, chapter XI, 1, 39)” One description of 
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Sapinda for purposes of Inheritance and another and a more 
elastic description for mourning and other purposes, based on 
the authority of Marcandeya Purana, clearly shows that the 
author of Dayabhaga felt keenly the hollowness of his views 
and would have discarded them but for the imperious necessity 
he was under, of giving effect to the claims of certain near and 
dear relations whose rights to succession were strongly ad- 
vocated by the advancing tendency of his times. The Mit- 
akshara conception of Sapindaship is uniform and consistent 
whether you apply it to questions of inheritance or impurity 
or marriage. “Be this as it may, all blood relations are Sa- 
pindas” says Vijnaneswara “and takes his stand upon this 
ground,” “This is the view” continues Sarvadhikari, “he 
maintained in the chapter on marriage; and he repeated the 
same statement in the chapter on exequial (rites) which fol- 
lows it. The limits he proposes of the Sapinda relationship 
on the paternal side are the same in the chapter on marriage, 
in the chapter on Sradha, in the chapter on Inheritance, 
and in the chapter on impurity.” (Sarvadhikari’s Principles 
of Inheritance, p. 607). 


e 
But though the Dayabhaga scheme of succession compelled 


its founder to depart from the traditional interpretation and 
fix upon the term a meaning of his own, still, in the words 
of the learned Tagore Law Professor, “ the real fact of the 
matter is that the system of inheritance in both the schools is 
based on affinity only. It cannot be otherwise. The principle 
of affinity is the natural principle. A system of inheritance 
based upon any other principle would be unnatural and utter- 
ly worthless.” (Principles of Inheritance, p. 874). True it 
is that the order of succession in the Dayabhaga school is 
regulated by the greater or less amount of the spiritual bene- 
fits conferred on the deceased proprietor but Jimutavahana 
uses the doctrine as a mere pretext for assigning a higher 
position to some near cognates who under the Mitakshara 
system are postponed even to the most distant agnates, a pre- 
text similar to that under which the Proetor Urbanus of 
Rome recognised the heritable rights of cognates. The above 
remarks seem to gather additional force fron the observations 
of Dr. Julius Jolly who says, “The doctrine that the order 
of succession is determined by the greater or less amount of 
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the spiritual benefits conferred on the deceased proprietor has 
been, first marked out by Jimutavahana, and has since be- 
come an established doctrine in the Befigal school, but not 
outside of it. Even in the Bengal school, however, this prin- 
ciple has hardly been developed with sufficient clearness and 
precision to admit of establishing by virtue of it, the claim 
of any heir not expressly named in the Bengal treatises 
on Inheritance. Probably the Bengal lawyers have not in- 
troduced the principle of spiritual efficacy for its own sake, 
but merely in order to support by it the claims of certain 
number of cognates to the inheritance in accordance with the 
established practice of their own time and country. The defi- 
nition of Inheritance in the Dayabhaga, though differing from 
the Mitakshara, contains no reference to funeral oblations and 
inheritance is treated in this school, as in the other schools, as 
a part of the more comprehensive subject of partition of com- 
mon property.” (Dr. Julius Jolly’s Tagore Law Lectures, 1883, 
p. 173.) ; 

The learned remarks of the late Sir H. S. Maine, point to 
the same conclusion. That distinguished jurist observes, “I, 
at all events, cannot reau the ancient Hindu law treatises, and 
compare them with such treatises as the Dayabhaga and Daya 
Karma-Sangraha without being led to the conclusion, that, 
in the interval between the two states of the law reflected in 
the older and the later books, a change has taken place 
among the Hinc us extremely like that which has occurred 
among the Romans when the Agnatic Inheritance of the 
Twelve Tables had been altered into the cognatic succession of 
the Edict” (Maine’s Early Law and Custom, p 120). 


In the light of the above observation, let us proceed to 
analyse the Dayabhaga conception of Sapindaship and see 
how far Jimutavahana was obliged to shape his views in 
consonance with his scheme of succession. “ Since the father 
and certain other ancestors partake of three funeral oblations 
as participating in the offerings at obsequies; and since the 
son and other descendants, to the number of three, present 
oblations to the deceased [or to be shared by his manes] and 
he, who, while loving, presents an oblation to an ancestor, 
partakes when deceased, of oblations presented to the same 
person; therefore such being the case, the middle-most (of 
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seven) who, while living, offered food to the manes of 
ancestors, and when dead, partook of offerings made to them, 
became the object to which the oblations of his descendants 
were addressed in their life-time, and shares with them when 
they are deceased, the food which must be offered by the 
daughter’s son and other (surviving descendants beyond the 
third degree), Hence those [ancestors] to whom he presented 
oblations, and those (descendants) who present oblations to 
him, partake of an undivided offering in the form of (pinda) 
food at obsequies. Persons, who do partake of such offerings, 
are Sapindas.” (Dayabhaga, chap. XI, sec. 1, v. 38). Jimuta- 
vahana’s theory of Sapindaship, then, is based upon the idea 
of participation in the ‘same exequial offerings.’ It may be 
instructive to give here Professor Sarvadhikari’s summary of 
Dayabhaga couception of Sapindaship; “ Two conditions are 
necessary,” says he “to constitute this relationship.” ‘“ The 
deceased should partake of the offerings either given directly 
to himself or to his ancestors. Secondly, the kinsmen who 
claim this relationship should show that they also have a 
right of participation in the pindas given either directly to 
the deceased or to his ancestors. The*deceased and his kins- 
men are Sapindas of each other, if they mutually participate 
in the same offerings at the obsequies” (Sarvadhikari, p. 775). 
According to the above description and explanation, the son, 
grandson, great-grandson, the father, grand-father, and great- 
grand-father, the brother, uncle, and grand-uncle, and their 
two agnatic descendants are all Sapindas. But this definition 
of Baudhyayana did not satisfy. Jimutavahana for it'did not 
suit his purpose and it could not extend the law of succession 
one step further, as all the above relations of the deceased had 
their rights secured by express texts of the sages. Jimuta- 
vahana’s great aim was an entire reconstruction of the tables 
of succession by letting in the principle of cognation and with 
this end in view, he gave a wider interpretation to the term 
‘Sapinda’ so as to bring within its category, the cognate 
Sapindas of the father’s, the grand-father’s and great-grand- 
father’s line: Jimutavahana’s definition then is as follows, 
“ He who is born of the same (kula) stock [though he be not 
of the same gotra, as for instance, his own d&ughter’s son, his 
father’s daughters son, ete.,] or born of a different (kula) 
stock [as the maternal uncle or the like] is a Sapinda [by 
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feason of their connection arising from the presentation of 
common oblations to three ancestors in the family (kula) of 
the father or in that of the mother of fhe deceased owner]. 
The text, ‘To three must libations of water be made etc., 
is intended to propound the succession of such kinsmen ; and 
the subsequent passage, ‘To the nearest Sapinda eżc must 
be meant to discriminate them according to their degree of 
proximity.” (Dayabhaga, XI, 6.19) True it is that Jimuta- 
vahana was not the first who liked the Sapinda relationship 
with the capacity to offer funeral oblations. Aparaka’s order 
of precedence among the Agnatic succession proceeds 
upon the greater or less efficacy of the funeral offerings. 
The doctrine was strenuously advocated by the earliest 
and most famous of Manu’s commentators Medhathithi. 
Devanandabhatta, the author of Smrithi Chandrika, citing 
a text of Matsya Purana, argues that ‘pinda’ means a 
funeral ball as wel]; but Jimutavahana was the first to make 
use of the theory for the purpose of introducing cognates as 
heirs between the Agnates. Hence he is careful to introduce 
into the conception of Sapinda, wherever possible, the cog- 
nates of the line, next after the agnates and emphatically 
argues that in that light should the doctrine of Manu, ‘To 
the nearest Sapinda, the inheritance next goes’, be propounded. 


An examination of chapter XI of the Dayabhaga conclu- 
sively shows that the central idea of the Bengal scheme of 
succession is that the sons of daughters of the family who are 
competent to offer exequial cakes should be exhausted before 
Agnates of a remoter line are let in: The following texts 
of Dayabhaga bear out the truth of the above statement :— 


“The succession of the grand-father’s and great-grand- 
father’s lineal descendants, including the daughter's son, 
must be understood in a similar manner, according to the 
proximity of the funeral offering ” (Dayabhaga, XI, 6, 9). 

“On failure of any lineal descendants of the paternal 
great-grand-father down to the daughters son, who might 
present oblations in which the deceased would participate, 
the property devolves on the maternal kindred.” (Dayabhaga, 
XI; 6, 12) ° 

“ On failure of the father’s daughter's son or any person 
who is a giver of three oblations which the deceased shares, 
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or which he was bound to offer, the succession devolves on 
the maternal kindred ” (Dayabhaga, XI; 6, 20 ) 


“Yajnavalkya likewise uses the term, ‘gentiles’ or Got- 
rajas for the purpose of indicating the right -of inheritance 
of the father's and grand-fathers daughter’s son as sprung 
from the same line in the relative order of the funeral obla- 
tion.” (Dayabhaga, chap. XI; s. 6, v. 10.) 

-= Thus it is abundantly clear that the blood consideration 
operated most powerfully and most exclusively upon the 
mind of the author of Dayabhaga at every step of his reason- 
ing and it was that which urged him so to shape his theory 
of sapindaship as to bring within its scope the principle of 
cognation recognised in almost all the advanced systems of 
Jurisprudence. To say that the Mitakshara system of In- 
heritance is based on affinity and that the Dayabhaga system 
of Inheritance is founded upon the theory of spiritual benefit 
is to ignore the motives that actuated theeBengal Legislator 
in framing his tables of succession. He felt the absurdity of 
preferring an agnate to the fourteenth degree whose kinship 
to the deceased is indeed of the mogt attenuated character 
to such a near and dear relation as a sisters son and indeed 
to remove this anamoly inthe older law, and to give effect 
to the natural principle of consanguinity, he defined sapinda- 
ship in the way he did. “ Turn which way you will,” says 
Prof. Sarvadhikari, “you will find clear traces of the fact 
that according to the author of Dayabhaga, the right of 
succession was grounded on blood relationship and the 
principle of spiritual benefit merely regulated the order of 
succession,” (Principles of the Law of Inheritance, p. 850.) 


It was indeed reserved for Jimutavahana to break loose 
from the traditional methods of interpretation and to build 
his system of succession upon the great and enduring prin- 
ciple of natural love and affection, guided by the same con- 
siderations which animated the Roman Preetors in en- 
grafting the principle of cognation on their national scheme 
of succession. To assert therefore that the great object of 
Dayabhaga is the elaboration of the doctrine of spiritual 
benefit is a statement very wide of the mak. The learned 
remarks of a very thoughtful writer on Hindu Law bring 
outin bold relief the range of ideas that pervaced the mind 
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of Jimutavahana. Golap Chandra Sircar in his recent book 
on Hindu Law says: “The object of the author appears 
beyond the shadow of a doubt to have been, to lay down a 
particular order of succession and to invoke the aid of the 
doctrine of spiritual benefit merely to fortify his positions. 
That doctrine itself, has nowhere been fully and completely 
explained nor independently dealt with ; but it has only been 
in a subordinate manner referred to in the course of the 
arguments put forward in support of his positions.” (G. Sir- 
kar’s Hindu Law, 2nd Edition, p. 317). 


S. VENCATACH ARIAR, B.A. MLL. 


[The view contended for in this article has also received judicial sup- 
port. See eg., the case of Akshay Chandra Bhattacharya v. Hart Das 
Goswami, (1908) I. L. R, 35 Cal, 721.—Ed ] 
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CASES AND COMMENTS. 





INDIAN. 


Transfer of Property Act—Scction 90—oblaining of decree—wheiher a 
certificate under Succession Certificate Act necessary. ` 


The operation of section 4 of the Succession Certificate 
Act has been extended, in the case noted on the margin, to 
cases where a representative of a decree-holder applies for a 
decree under section go of the Transfer of Property Act. The 
facts of the case were that the father of the appellant made a 
mortgage of certain properties to the father of the respondent 
and then made a gift of all his properties, including the mort- 
gaged property, to his son. The regpondent brought to sale 
in execution of his mortgage decree the mortgaged property 
and without obtaining a succession certificate applied for and 
obtained a decree under section 90. The appellant contended 
that the properties were his by virtue of the gift and the 
balance was not legally recoverable from him and prayed for 
setting aside the decree. Maclean, C. J„ and Coxe, J. set 
aside the decree on the ground that a certificate under the 
Succession Certificate Act should have been produced before 
the court granted the respondent a decree under section go. 
It should, however, be noted that in cases where the non- 
production of a succession certificate is pleaded, the courts 
usually grant time to the plaintiff to obtain and produce 
such a certificate. (vide Abdul Karim Khan v. Makbulunnissa, 
5 A. L. J. R, 598.) Asto the first objection, their Lordships 
gave no decision but observed in the course of the judgment 
that having regard to the provisions of section 128 of the 
Transfer of Property Act, it was difficult to say that the 
balance was not legally recoverable from the son. He took 
all the properties of the father under the gift and must pay all 
his debts. 
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Jurisdiction—Succession to foreign State—Raj—succession to—Act of 
alea ANALO sutt—Contingent right—Right of suit. 


A Special Bench of the Calcutta High Court presided over 
by MACLEAN,’C. J, RAMPINI, BRETT, MITRA and Doss, JJ., 
have laid down in the case marginally noted that the courts 
in British India have no jurisdiction to entertain a suit which 
has for its object -the declaration as to who is entitled to 
succeed to ae Foreign State or to any immoveable property 
which goes with the Raj, although it is situated in British terri- 
tory. According to a custom prevailing in the Tipperah Raj, 
the defendant had nominated a /udray as his successor. The 
plaintiff who was a relation of the Raja brought the present suit 
for a declaration that the ubra; being an illegitimate son of 
the Raja was not entitled to succeed. In dismissing the suit 
MACLEAN, C. J., remarked as follows :—* the real object of 
the suit is to set aside the appointment by the present Raja, 
dated the 8th February 1899, of the defendant as his /Jubraz. 
It is difficult how such a question can be dealt with by the 
Subordinate Judge at Alipur or by any court in British India. 
' The appointment of the defendant was an act of state by a 
Sovereign Prince, and when it is once established in this suit 
that the appointment has been made, it is difficult to see how 
the lower court could have gone into the question of the 
validity of that appointment.” We think the view of the 
Special Bench is a sound one. In spite of the fact that there 
are cases in which the courts in British India have decided 
the question of succession to a Raj e. g., (Weelktsto Deb v. Bees 
Chunder, 12 M. I. A., 523) it is submitted that the view taken 
in the present case issound. The question of jurisdiction was 
not raised in that case and consequently it escaped the notice 
of the Judges. 

The Judges further lay down that “a person cannot sue 
for a declaration of his right, unless he has an existing right, 
and a mere contingent right which may never ripen into an 
actual existing right, is not sufficient to ground an action 
for such a declaration.” This is however laying down the 
law rather broadly, for apart from all the technicalities of 
English law, reversionary rights are put in suit every day, 
and itis too late in the day to be told that contingent rights 
without exception are not fit subjects for declaration. 


Sy be 
; 


™ 
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KOCHAI FAKIR Criminal Ps ocedure Code, section 145-—-Magistrate—Jurisadiction toedectde 


R Piece esa al aeg other than that of possession oe 
oe Certain magistrates all over the country are in the habit 
L L R., 35 Cal, Of going into questions of title in proceedings under section 
795 145 of the Criminal Procedure Code. This practice, however, 


rests upon no legal basis. We draw attention to the recent 
judgment of the Calcutta High Court (RAMPINI and SHARF- 
UDDIN JJ.,) noted on the margin. Their Lordships observe 
that the provisions of section 145 of the Code of Criminal 
Procedure “are misunderstood by the magistrates, who usurp 
jurisdiction and decide questions of a civil nature.” , The 
only question that a magistrate has to decide in such preceed- 
ings 1s pointed out to be the question as to which party is in 
possession. The jurisdiction of the magistrate ends there. 





SANTISHWAR Limitation Act, article 70—Part paymeni— Signature of payer--whether 


MAHANTA suficient. ` 
V. : . 

LAKHI KANTA Is the signature of a literate debtor, makthg a part payment 

MAHANTA. of a debt, under an endorsement written by another person 


L L. Ra, 35 Cal, 


813, sufficient to givea fresh start to the period of limitation? BRETT | ' 


and COXE,JJ., following the principle laid down in Mukhi Kaz: 
Rahmatulla v. Coverjt Bhuyja, I. L. R., 23 Cal., 546, answer the 
question in the negative. In the case last cited, a Full Bench of 
that High Court had read into the section the words as far as 
posstble before the words ‘the fact of the payment appears inthe 
hand-writing of the person making the same.’ The Judges decid- 
ing this case were no doubt bound to follow that case and conse- 
quently the ruling that the signature alone was not sufficient 
could not be impugned asincorrect. It isa pity that the Legis- 
lature while passing the Limitation Act IX of 1908 did not 
secure any uniformity in respect to the law laid down by differ- 
ent courts as to the effect of signature. The Punjab Chief Court 
and the Bombay High Court hold that signature of a debtor, 
where the endorsement is in the hand-writing of another person 
is enough to save the period of limitation. See Jamna v. Jaga 
Bhaua, 1. L. R., 28 Bom., 262, and gg P. R. 1884. 


When an application signed by the judgment-debtor that a 
certain amount was paid to the creditor is sufficient to save 
theiperiod of limitation (Muhammad Said? Khan v., Payag 

P Sahu, 1, L. R, 16 All, 228), it is inconcieveable why the 
signature under an endorsement is not, 


í 
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ame minara 


WE find from the Civil Statement of the High Court 
N.-W.P., just received that in the year 1907, the number of 
suits declined in four Judgeships, in Shahjehanpur by 181, in 
Jaunpur by 35, in Ghazipur by 213 and in Mirzapur by 133. 
In all other Judgeships there was an increase. In Banda the 
incregse was 44 per cent, in Benares 31 per cent, in Jhansi 17 
per cent, in Bareilly and Moradabad 10 per cent. Over the 
whole province there was an increase of 6,586, re, from 
1,05,470 to I,12,056. 





The increase, o doubt, is remarkable. One would have 
expected that during the famine which was one of the 
severest the people of these provinces would keep tn abeyance 
their litigious propensities. In Ghazipur in the year 1906, 
over 200 alluvion suits were filed. In 1907 there was none. 
This was undoubtedly the result of the drought. The report 
suggests that the increase in Budelkhand was due, tzer alta, 
to the recent ruling as to limitation in mortgage suits by their 
Lordships of the Privy Council. It is not unlikely that the 
increase in all the Judgeships was due to that ruling. 





s In 1996 the number of regular suits disposed of was 
71,611 and of Small Cause Court suits 35,971. In 1997 the 
“figures were 71,112 and 42,049. Therefore while the number 
of Small Cause Court suits disposed of rose by 6,078 the num- 
ber of regular suits was 499 smaller.” The report then goes on 
to recognise the spirit of devotion to duty which animated 
the judicial service. A paragraph is devoted to a review of 
the duration of suits. We are told that “for all courts the 
average duration in contested cases has risen from 65 to 67 
days and for uncontested cases from 30 to'32 days. No 
serious importagice attaches to this small increase.” With 
regard to civil appeals we learn that ‘the number of Civil 
appeals for disposal and the number disposed of were 10,658 


i 
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and 7,817 in 1907 as against, 11,073 and 8,227 in ngo6, 
Taking revenue appeals also into consideration the number 
instituted was practically the same as in 1906 (9,305 as 
compared with 9,269). The number disposed of fell by 
419 from 9,675 to 9,256. The fact that “there was one less 
Assistant Judge with powers of an Additional District Judge 
in the Province for the period from the 5th of October till 
the end of the year than in 1906, in part accounts for this.” 





At one place in the Statement we find a reference to the 
Opinion of the District Judge of Benares, ‘that owing to 
endeavours to reduce heavy arrears the quality of the*work 
done in his judgeship has suffered. “He suggests that the 
increase in institutions in 1907 may be attributed to unscru- 
pulous litigants taking advantage of this state of affairs to 
file false and fraudulent suits. This view if correct, bears out 
the remarks made by the court last year as te the tendency to 
deterioration in the quality of the work of some subordinate 


courts.” 





These statistics which we have quoted may be very in- 
teresting to the trained official who delights in percentages and 
averages but they are at best tiring to the ordinary layman. 
The latter’s point of view is different. He does not like to be 
entangled in the meshes of figures. The one question which 
concerns him and which has supreme significance for him is 
whether the litigant public get their money’s worth Ìn our 
Courts of Justice. Itis a trite saying that justice delayed 
is justice denied but if justice delayed is an evil, no less so 
is it to precipitate justice. Speed does not mean progress 
any more than heat means light but it is an unfortunate 
experience that the two are very often confounded. The 
quality of the work is bound to betray deterioration when 
an undue importance is attached to the quantity of work 
done, Itis said that the common notion about the Police 
that the promotion of a Subordinate Police Officer depended 
upon the number of convictions he secured has ceased to 
be true now. It were much to be wished thae in the case of . 
the judiciary too, the standard should be how the work has 
been done and not how much work has been done. But this 
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must ultimately mean the strengthening of the judiciary 
and the spending of more money on our courts of justice. 
This is perhaps’ a suggestion which’ will find little or no 
favour at the „hands of those who have the control of the 
public finances. 


ered AONO 


Taking the situation, however as it is, we think it is only 
fair to concede that civil suits are not on the whole decided 
so unsatisfactorily as they might have been. But this is only 
true of suz¢s, as distinguished from appeals decided by the lower 
courts, The reasons why appellate decisions of the lower courts 
do nøt show as good quality as the decisions in original suits 
are not far to seek. The original suits are mostly decided 
either by the Munsiffs or the Subordinate Judges. So far as 
the Munsiffs go, we think that on the whole they are a body 
of energetic men, and enter service with some sort of training 
received at the Bar and as they grow older in service they 
acquire more experience. As regards Subordinate Judges, 
they are men with considerable experience and have the 
advantage in m ny cases of valuable assistance from the Bar. 
In many cases appeals from their decisions lie direct to the 
High Court and in not a few their decisions go up cven to the 
Privy Council. The interests at stake in cases before them 
are heavy, and for all these reasons, their decisions show care 
and ability. But when we come to the appeals, decided by 
the lower courts, we find a most marked deterioration in the 
quality, of the decisions. How is this to be accounted for? 
We can indicate only some of the many reasons. In the first 
„Place, we think that many of the District Judges have not 
enough of legal training or experience to qualify them to 
decide in appeal cases which have originally been decided by 
men with much larger experience than they possess. We 
mean no disrespect to them. We recognise that they are 
generally men of very good general training, and we are glad 
that there are at present a few among them who are men of 
worth and ability. It is however, no disparagement to a 
young judicial officer who has for the first ten years of his 
service or perhaps less, been accustomed to try cases of theft, 
burglary and dudimasht, to say that he cannot show as good 
result as an experienced Subordinate Judge when called upon 
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to decide an intricate question of the law of mortgages, or to 
feel his way through a labyrinth of rulings of the-various 
High Courts in India not always at harmony with one another. 
We think Judges who have to decide appeals against decrees of 
original courts should bring to bear upon their work qualifica- 
tions of a much higher order. In the next place, we think that 
much of the perfunctoriness that one meets with in the appellate 
judgments of some Judges is due to an impressign, not wholly 
without foundation, that findings of fact, howsoever perverse, 
are conclusive and the High Court feels itself restrained by 
the provisions of section 584 Civil Procedure Coce from inter- 
fering with them. The principle underlying section 584 Civil 
Procedure Code, is essentially sound but its utility becomes 
questionable when we have a judiciary wanting in the primary 
judicial attributes of experience and learning. It is not un- 
often one meets with judgments of some Judges who think 
that language such as ‘I find as a fact’ censtitutes a strong 
judgment—iforgetting thata strong judgment is very often 
synonymous with an unsound judgment. Again, one meets 
with judgments in which the evidence is discussed first, the 
conclusions stated next, and the facts given, ifat all, last. It is 
time that such judgments met with strong disapproval from 
the superior courts, for apart from dissatisfying the parties con- 
cerned, they fail to inspire the public with confidence, and 
compromise the reputation of the judiciary. A scientific sys- 
tem of law and justice can hardly do as much good as it 
should unless it is administered by a highly trained agency. 
Even a Haroon-el-Rashid would we think not be able to find 
his way to justice through the provisions of the Transfer of 
Property Act. The most striking anamoly of the system would 
seem to be that while an extensive legal education and a stiff 
legal examination have to be gone through by all those who 
may adopt the legal profession, no such condition is required 
to be fulfilled by men whose decisions may make or marr the 
fortunes of thousands of people. It is rather strange that 
while junior officers in the civil service are required to pass 
examinations in the Criminal and Revenue laws, important 
branches of Civil law and the Hindu and the Mahomedan. 
law are entirely ignored. Though success in a law examina- 
tion does not by itself mean much still an acquaintance with, 
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if not a deep and systematic study of, law ought to be better 
than no acquaintance at all. 





The retirement of Mr. Justice P. C. Chatterjee from the 
Punjab Chief Court deprives that court of a judge.of great 
learning, ability, and experience. Mr. Justice Chatterjee 
was appointed to the Bench in the Punjab in 1894, having 
officiated in that position in 1889. It is needless to say that 
he rose eqttal to the expectations formed of him, for his 
judgments display a learning of a very high order. An 
experience of the Punjab and the Punjabees which enabled 
him: to elucidate the customary law of that Province in 
a manner which has invested his judgments with an au- 
thoritativeness which was acknowledged both by his col- 
leagues and the Punjab Bar on his retirement. Graceful and 
handsome references were made on the day of his retirement 
tc his distinguished career on the Bench and at the Bar by 
Clarke C. J. arf Messrs. Turner and Grey of the Punjab 
Bar. Mr, Chatterjee has spent the best part of his life in 
the Punjab, for he joined the Bar of that province so far back 
as 1871. We are glad to note that his retirement from the 
Bench has not severed his relations with the province of his 
adoption, for he continues to be the vice-chancellor of the 
Punjab University in which he has for many years taken a 
very keen and active interest. Only a short time ago the 
Calcutta University conferred upon him the degree of Doctor 
of Laws and never was that degree conferred upon a worthier 
persone There is a general regret felt all over the Punjab at 
his retirement and that has been enhanced all the more 
ebecause the Punjab Government has not chosen to fill 
the vacancy by appointing an Indian lawyer. A tem- 
porary appointment for six months on the Punjab Bench has 
been given to Mr. Shah Din Barrister-at-law who has once 
before officiated as a Judge of that Court. The supercession 
of Rai Bahadur Lala Lal Chand the foremost Indian lawyer in 
that court, who officiated for two years only recently has come 
as a surprise upon the public inthe Punjab. It is to be feared 
that the principles on which high judicial appointments have 
recently been ‘nade in this country can not add to the 
prestige of our highest tribunals and the sooner these princi- 
ples are revised the better for all concerned. 
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. We understand that the Constitution of Benches from 
the 3rd November 1908 will be as follows :-— 


Court No. 1.—The Chief Justice and Mr, ue Banerji. 

Monday to Thursday.—First Appeals. 

Friday and Saturday.—Privy Council, Letters Patent and 
Second Appeals. 


Court No. 2.— Mr. justice Knox. 

Monday and Tuesday.—Single Judge Criminal. 
Wednesday.—Single Judge Criminal and Civil 
Mr. Justice Knox and Mr. Justice Aikman. 
Thursday.—Testamentary.: 

Then Mr. Justice Knox, Single Judge Civil. 


Friday.—Single Judge Civil. 


Court No. 3.—Mr. Justice Richards and Mr. Justice Griffin. 
Monday to Wednesday.—First Appeals. 
Thursday to Saturday._-Second Appeals. 


Court No. 4—Mr. Justice Aikman and Mr. Justice Karamat 
Husain. 

Monday.—F. A. F. O. and E. First Appeats and E. Second 
Appeals. 

Mr. Justice Aikman. 

Tuesday.—Single Judge Civil. 

Mr. Justice Aikman and Mr. JusticeeKaramat Husain. 

Wednesday to Saturday.—2 Judge Criminal. 

To separate for Single Judge Crimiral or Civil when 
2 Judge Criminal is finished. 

On Thursday Mr. Justice Aikman goes to Court No, 2 
for Testamentary. 


Court No. 5.—Mr. Justice Karamat Husain. 
Tuesday.—Single Judge Civil. 





GooD NEwWS.— An amusing story is told at the expense 
of a prominent Baltimore lawyer, who, like most young 
attorneys, got his first case by assignment from the bench.e 
His client had been indicted for murder, and his conviction 
was a foregone conclusion as his guilt was unquestionable. 


The result of the trial was a sentence to be hanged ; but 
the man made an appeal to the Governor for a pardon, and 
was anxiously awaiting a, reply thereto when his. lawyer 
visited him in his cell. 


“I got good news for you—very good news”! the young 
lawyer said; grasping the man’s hand. 

“ Did the Governor-—Is it a pardon?” the man exclaimed, 
joyously. ° ; 

“Well—no. The fact is the Governor refuses to interfere. 
But an uncle of yours has died and left you two hundred 
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dollars, and you. will have the satisfaction of knowing that 
- your lawyer got paid, you know,” was the comforting explana- 
` tion.—Harper’s Weekly. . 


OUTWITTING HER LAWYER.—“ Still, there are occasions 
when a lawyer isn’t the chief beneficiary of a suit,” said Mrs. 
Stonewall Jackson. “I know of one instance. A friend of 
mine in Viryinia sued a railroad company for damages and 
secured.a verdict for 850,000, which was paid, and the whole 
amount is now in bank subject to her order. Her Counsel 
didn’t get a penny of it.” 


“How was that?” 


“She found the only way of outwitting him—she married 
the lawyer.” The Green Bag. , 





“O, you're killing me!”—OỌO, you're killing me!” cried a 
male voice, ‘Have you no pity?” said Senator Foraker, 
telling his story of a seaside hotel to illustrate hasty verdicts. 

“There followed a series of awful groans. Then :— 

“Stop! You are murdering me! I’m dying’. 

“Fora little while the crowd outside heard feeble grunts 
and moans. Then a wild shriek rang forth. 

“< Murder ! you’ve dône it at last. You've killed me. O, 
Pm dying. 

“What deed is going on in there ?’ 


There was a smothered laugh within, the door was opened 
instantly, and a young and pretty woman appeared. 


“(Did the noise alarm you?” she said. I’ve just been 
¥ >} 


peeling off the shirt from my husband’s sunburnt arms.’ ”— 
Philadelphia Record. 


LAW LIBRARY. 
A MEMORANDUM OF PRACTICE.—In Civil Cases. By 
W. J. Howard, LL. B., Bartister-at Law. Second edition, 
pp. 1—104. Thacker, Spink and Co. 

We are not satisfied with this bcok. Professing as it does 
to reduce to a systgmatic form the important subject of practice 
as developed in the new Code of Civil Procedure we should 
have expected that the writer would have presented the result 
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of his labours more fully and scientifically. No enqujrer in 
this field can afford to overlook Dr. Odgers’s short byt excel- 
lent work entitled ® The principles of Procedure, pleading 
and practice,” and in fact Mr. Howard has borrowed largely 
from it. We wish he had attempted to make his book more 
complete in imitation of his original. Halfa loaf, however, is 
better than none, and one may dip into the book for the sake 
of curiosity. 





THE PROVINCIAL INSOLVENCY ACT,—being an annota- 
ted edition of Act III of 1907. By A. P. Muddiman, I. C. S., 
Registrar of the High Court of Judicature at Fort William in 
Bengal, pp. ili—X, 1—134. Thacker, Spink and Co. 1908. 


We can recommend this book to practitioners. The state- 
ments of the law as deduced from the English cases are accurate 
and the notes, though brief, are to the point. We wish, 
however, that the book had been fuller, for,practitioners in the 
Mofussil have not often the privilege of possessing such books 
as Williams or Ringwood. As the Provincial Insolvency Act 
is based upon the legislation on the subject i in England, they 
can not find many Indian cases, and So tie exposition ought 
to have been more at length. The book also bears marks of 
hasty preparation, as references in certain cases are often 
misleading and sometimes confusing. Mr. Muddiman has 
taken pains not to make the book bulky and as such he ought 
to have been correct in his references and citations. We hope 
that the learned author will improve his second edition, There 
is a table of cases and the index is very good. On the whole 
the book is a useful production. Mr. Muddiman has given 
the rules of the Calcutta and the Madras High Courts in 
Appendices A and C respectively and in Appendix B he gives _ 
a comparative table showing the sections of the Indian Act and ` 
the bankruptcy Act in England. An introduction showing 
the courts of legislation in England and America on the sub- 
ject may have served a useful purpose too. 


We have nothing but praise for the excellent get-up ot 
the book which fully beats out the pepuraen of Messrs. 
Thacker, Spink and Co. r 
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DOCUMENT INADMISSIBLE IN EVIDENCE: 
‘SUIT ON ORIGINAL CONSIDERATION, - 


neal 


IT is proposed to consider, in this article, the question as 
to how far aclaim is sustainable on the original cause of 
action or consideration, when the document concerning it is 
inadmissible in evidence for want of stamp or otherwise. The 
question is an interesting one likely to arise rather often, and 

” its determination would depend on the circumstances under 
which the document came into existence, and also to a certain 
extent on the frame of the suit. Where there has been a com- 
pleted contract between the parties prior to and independent of 
the document, as for instance where a pro-note is subsequently 
given in payment for goods sold and delivered or for an 
account rendered, the rights and liabilities of the parties are 
intended to be created-by the original transaction and the 
cause of* action is complete in itself prior to the execution of 
the document. In such cases, where the document is deemed 
te be taken by the creditor on account of the debt, a party may 
be permitted to frame his suit, on the original consideration 
and adduce independent evidence of the Joan or the passing 
. of consideration. But in other cases, where the document is 
itself the original cause of action or contract between the par- 
ties, as for instance when a loan is made by plaintiff to defend- 
ant and the latter in consideration thereof contracts bya pro- 
note to pay it with interest at a certain date, the liability of 
the party is intended to be created only under the note and 
there is no cause df action “for money lent” or otherwise than 
upon the note. In such cases if for want of a stamp or other- 
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wise the note is not receivable in evidence, the plaintiff's claim 
must fail. To permit the plaintiff in such a case to frame his 
suit as “for money lent” independently of the note, would be 
to nullify the provisions of section 91 of the Indian Evidence 
Act. The caseis not one in which secondary evidence would 
be admissible for the purpose of proving the contents of the 
unstamped documents: for primary evidence, the document 
itself, is forthcoming. Even if the unstamped document is 
lost or is not forthcoming, it is now well established that stamp 
penalty cannot be levied and secondary evidence cannot be 
admitted, vide, Ranga Rau v. Bhavayammi (1). The admis- 
sion of secondary evidence would be an evasion of section 35 
of the Stamp Act (Act IJ of 1899), under which the note can- 
not be “acted upon,” being unstamped. To prove it by second- 
ary evidence and so make it the basis ofa decree, would clearly 
be to “act upon” it. The document itself and secondary evid- 
ence of its contents being inadmissible, no other evidence can 
under section 91, Indian Evidence Act, be given to prove the 
terms of the contract between the parties, of which the docu- 
ment was intended to be the evidence. Of course if the 
want of stamp can be legally cured bý the payment of stamp 
duty and penalty, the party may, if he chooses to do so, have 
the document admitted in evidence as the basis of his claim, 
and it is only in other cases where the defect cannot be legally 
cured that real difficulty is likely to arise. 


As regards the Case-Law on the subject I may at the out- 
set refer to the leading case of Sheikh Akbar v. Sheikh Khan 
(7), where the guiding principle on the present question was 
thus clearly stated by Garth, C. J., vee :—“ When a cause of 
action for money is once complete in itself whether for goods 
sold, or for money lent, or for any other claim, anc the debtor 
then gives a bill or note to the creditor for payment of the 
money at a future time, the creditor, if the bill or note is not 
paid at maturity, may always, as a rule, sue for the original 
consideration, provided that he has not endorsed or lost or 
parted with the bill or note, under such circumstances 
as to make the debtor liable upon it to some third person. 
In such cases the bill or note is said to be taken by the 
creditor on account of the debt (See James v. Williams (*)). 


(1) L L. R., 17 Mad., 473. (2) L L. R., 7 Cal, 256. (3)13 M. and W. 828. 
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But when the original cause of action is the bill or note 
itself, and does not exist independently of it, as for 
instance, when, in consideration of A depositing money with 
B, B contracts by a promissory note to repay it with interest 
at six months’ date, here there is no cause of action 
for money lent, or otherwise than upon the note itself, 
because the deposit is made upon the terms contained in the 
note, and no other. In such a case the note is the only con- 
tract betweef{ the parties, and if........ «the note is not admis- 
sible in evidence, the creditor must lose his money.” In this 
case there was a settlement of accounts for Rs, 225, for which 
the defendant gave the plaintiff the insufficiently stamped 
pro-note in question. The transaction therefore amounted 
to a loan of Rs, 225 to the defendants upon the terms con- 
tained in the pro-note, and as there was no loan independent- 
ly of the note, the note itself was the best evidence of the 
transaction and as it was inadmissible in evidence, it was 
held that plaintif could not recover upon it. On the ques- 
tion whether the plaintiff could recover as upon the account 
stated, it was held that he could not, as he had converted 
his original claim upo the account into a claim upon the 
note and also as sucha claim on the account, if any, was 
barred by limitation. So far the principle enunciated by the 
learned Chief Justice and acted upon in the subsequent 
decisions is clear and comprehensive and the difficulty often 
is in the determination in individual cases as to which class a 
particular case belongs. As pointed out in the above case 
one vefy material and practical distinction between the two 
classes of cases may be found in the investigation of the point 
eon whom lies the burden of proving the note. In the former 
class, vis., where the cause of action is complete before the 
bill or note is given, the onus of proving the document is 
generally thrown upon the defendant, as for instance if the 
claim is for goods sold and it is proved, it constitutes a prema 
facie case for the plaintiff; and if the defendant admitting 
the transaction, alleges the execution of the note for the price 
he is bound to prove the note, which he can not do, because 
the note is not admissible in evidence. On the other hand, 
in the latter cla%s, where the cause of action is inseparable 
from the passing of the note, it is obvious that the onus of 
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proving the instrument must fall on the plaintiff and that, he 
can not make out a prima facte case without proving it. 


In Ankur Chunder Roy Chowdry v. Madhub Chunder 
Ghose (*), the suit was on the unstamped document and the 
court affirmed the general principle that the parties having 
made an express contract in writing, the plaintiff, if he recovers 
at all, must do soon the written contract actually made, and 
not on any implied contract, (vide also Prosunno Math Lahtreé 
v, Trtpoora Soonduree Dabee) (5). In these cases, which ap- 
parently come under the second class of cases described by 
Garth, C. J, the suit was based on the document as the original 
cause of action and it was sought to prove the terms ef the 
document by other evidence in contravention of section 91, 
Indian Evidence Act. But such cases have to be distinguished 
from others where there is and can be a claim to recover in the 
original loan or consideration, and in Gopal Chand Marwaree 
v. Thakurant Mohokoom Kooaree (8), it wes held, following 
Farr v. Price (7), that the existence of an unstamped pro-note 
does not debar the lender from recovering on the original 
consideration, if the pleadings are properly framed for that 
purpose. The suit in this case was apparently brought on the 
original consideration and the plaintiff also sought to give 
evidence of the advance and it was on these grounds that the 
court distinguished the 21 W. R. case, where there was 
no attempt to give independent evidence of the consideration 
and so the plaintiff relied mainly on the admission of the note 
in the defendant’s written statement. * The same vigw was 
taken in Hira Laly. Datadin (8), where the suit was on an 
alleged oral admission of the debt by the defendant, ignoring 
the promissory note. Reference may also be made in this con- 
nection to Krishnasawmy Pillai v. Rangasawmy Chetti (2), 
where the claim was based on the alleged oral contract and it 
was held that the defendant’s request and the payment by the 
plaintiff which constituted the cause of action, could be proved 
independently of the document. These cases have been con- 
sidered to fall under the first class of cases stated by Garth, 
C. J., where the cause of actien “for money lent” was complete 

(4) 21 W. R, Civ. R I. ‘ 
(5) 24 W. R., 88. (6) I. L. R, 3 Cal. 314. (7) 1 East. 55. 
(8) I. L. R., 4 All. 135. (9) 1. L. R,7 Mad, 112. 
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in itself before the giving of the note and the decision also 
prodeeded on the form of the action. In Farr v. Price, above 
referred to, Lord-Kenyon, C. J., observed that “as there were 
other general counts in the declaration, if the plaintiff could 
give other evidence of consideration paid by him to the de- 
fendant, he would not be concludéd from recovering by the 
fact of the defendant’s having given the imperfect promissory 
note for it.” In Tyte v. Jones, quoted in the note to that case, 
Lord Kenyoħ “permitte | the plaintif,” who had obtained an 
unstamped pro-note from the defendant, “to recover on a 
common count for money lent, by proving that when the 
money for which the note had been given was demanded of 
the défendant, he acknowledged the debt.” 


Coming to the other cecided cases on the point, I have to 
refer to the case of Varlagatda Veera Ragavayya v. Gornatla 
Ramayya ('°), where the suit was based on the original con- 
tract and on the express allezation that the pro-note did not 
constitute the contract between the parties. It was found that 
there was a completed contract independent of the pro-note, 
which was merely receive! by the plaintiff on account of the 
prior loan advanced by him. The court therefore held that 
an action on the original obligation was maintainable. In 
Banarst Prasad v. Fazal Ahmaid (11), also, where the facts 
were similar, the same view was taken by the court. In Binja 
Ram v. Rajmohun Roy ('*), the claim, though based on an un- 
stamped document, was substantially one for the price of goods 
- sold and delivered, which was an independent cause of action 
by itself. The writing was considered merely as an acknow- 
ledgment of the debt and not the contract between the parties, 
@nd the plaintiff was held entitle to prove the claim otherwise 
than by the written admission, In the Full Bench case of 
Kanhya Lal v. Stowell (13), the claim was for the price of 
goods sold and delivered, which would be barred but for the 
insufficiently stampel document. The majority of the bench 
held, treating the suit as one for a debt, that although the 
instrument was not admissible in evicence as a promissory 
note, as it was insufficiently stamped, it was nevertheless ad- 
missible as proof of an acknowledgment of such debt, while 

(10) I. L. R., 29 Mad., 111. (11) I. L. R., 28 Ali., 298. 
(12) I. L. R., 8 Cal, 282. (13) 1 L. R, 3 AlL, 581. 
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Spankie, J., dissented from the view of the majority, and 
treating the suit as based. on a promissory note, held that it 
was not admissible in ‘evidence, being insufficiently stamped. 
In his view the claim would amount to an action for the breach 
of the new contract evidenced by the pro-note, which would 
in itself constitute the cause of action and the case would thus 
fall under the second class of cases stated by Garth, C. J,, in 
the 7 Calcutta case. T 


[tis necessary to notice next the decision in Pramatha 
Nath Sindal v. Dwarka Nath Dey ('*). The suit in that 
case was clearly based on an insufficiently stamped pro-note 
constituting the contract between the parties and not on any 
original consideration, but there was an admission of the loan 
by the defendant in the written:statement. It was held, on 
the basis of such admission, that an action would lie for 
breach of the implied promise or contract always arising from 
money lent, entirely independent of the document and that 
the plaintiff was therefore entitled to recover. The decision 
is hardly reconcileable with the principle of the decisions 
above referred to and is also opposed to the other decided cases 
on the legal effect of such an admissi®n with reference to 
the Stamp Act. The document in this case was, in it- 
self, the cause of action and the only contract between the 
parties and the claim was based upon it as containing the 
terms of the said contract and the case thus falls under the 
second class of cases described in the 7 Calcutta case. Under 
the above decision a party may, even in such cases, always be 
at liberty to ignore the contract and seek relief on the fmplied 
promise, and the effect of this, as already stated, would be to 
nullify the provisions of section 91, Indian Evidence Act. The 
decision is moreover opposed to the view taken in the 21 
W. R. case, where it was held that the plaintiff could recover 
only on the contract actually made, and not any implied con- 
tract. The 7 Calcutta case was referred to and explained, but 
with all deference to the learned Judges it is submitted that 
the explanation proceeds on a misapprehension of the 
observations of Garth, C. Je in the said case. In describing 
the second class of cases, Garth, C. J., referred but merely as 
an illustration to the case of a deposit. A’* reference to the 


(14) L L. R, 23 Cal, 851. 
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whole of the judgment of the learned Chief Justice would 
shew that he did not mean to exclude loans from the second 
category of cases,*for when he comes to’ apply the principles 
he had laid down to the case before him, he says, “it was 
therefore a loan of Rs. 22 5 to the defendants upon the terms 
contained in the promissory note, and as there was no loan 
independently of the note, the note itself was the best evidence 
` of the transaction and as it could not be proved for want 
of a proper stamp, the plaintiff could not recover upon it.” 


Even as regards the other portion of the decision, vzz., the 
legal effect of the admission with reference to the Stamp Act, 
the cgrrectness of the view is, as already stated, open to ques- 
tion. In the 21 W. R., case, Sir R. Couch seems to have 
thought that the language of the Stamp Act of 1869, which 
prohibits a undi: not properly stamped not only from being 
received in evidence but from being acted on in any manner, 
precluded the application of the English cases under the 
Stamp Act. He did not, however, decide the point, considering 
that the defendant’s admissions of the contents of the Aundi 
were not such as to , dispense with its production in evid- 
ence. In Damodar v. Atmaram (75), the same question arose 
and was disposed of by Mr. Justice Birdwood apparently in 
the same manner as in the 21 W. R. case. Mr. Justice 
Jardine’s remarks, however, on that case would seem to show 
that he thought that the defendant’s admissions were precluded 
by the language of the Stamp Act. The suit in this case was 
based or the pro-noté as the original cause of action and the 
question whether the plaintiff could give independent evidence 
of the consideration was not decided, as the plaintiff did not 
* offer to do so but relied, after the rejection of the note, solely 
on the admission of the defendant in the written statement. 
It was held following the principle of Garth, C. J., and the 21 
W. R. case that the plaintiff's claim must fail. The question 
again arose for decision in Chenbasapa v, Lakshinan Rama- 
chandra (18), where the suit was brought on two Aunarts which 
were inadmissible in evidence for want of stamp and it was 
contended that the defendant's admissions in their written 
statements rendered it unnecessary to put the Andis in evi- 
dence. The court held that the Aund: is “acted upon,” 


(15) I. L. R., 12 Bom., 443 (16) I, L. R., 18 Bom., 369. 
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where a decree is passed on it, whether proved or admitted, and 
that owing to the language of the Stamp Act, the court cannot 
give effect to it in either case, but the plaintiff was allowed an 
opportunity to adduce evidence of payment to the defendant 
otherwise than by the Ausdrs, as the first court did not permit 
him todo so. It thus appears from the above decisions with | 
reference to the Stamp Act, that the admissions of the defend- 
ants in the pleadings cannot avail the plaintiff and will not 
be a ground for relief when the document sued on is inadmis- 
sible in evidence for want of stamp. We also find that the 
decision in the 23 Cal., case can hardly be supported on the 
ground stated by their Lordships in that case. 


‘The decision in Areshuajt Narayan v. Rajmal Manik 
Chand (17), proceeded upon the special facts of that case. 
From the pleadings, it appeared that the suit was brought on 
the unstamped Aundi which was lost and also for the recovery 
of the original consideration. Besides there was also an inde- 
pendent admission of the loan relied upon by the plaintiff. 
In these circumstances the court, after reviewing the prior 
decisions, held that an action would be maintainable-on the 
consideration, though the unstamped Aund/ could not be used 
in support of the claim. The case was thus one of a loan inde- 
pendently of the document and the suit was also on the consi- 
deration and the decision is so far consistent with the princi- 
ple of the 7 Calcutta case. In Potho Reddi v. Vela Yudastvan, 
(18), the unstamped pro-note embodied the terms of the con- 
tract between the parties and constituted the only cause of 
action, and the suit was brought to recover the unpaid 
balance of the loan on an oral contract to pay. There was | 
clearly no case of a loan independently of the note and it 
was thérefore held, following the opinion of Garth, C. J., that 
the plaintiff could not recover. It may also be noticed that 
in this case the plaintiff sought to prove the promise con- 
tained in the pro-note, vfz., to pay ata subsequently named 
date, because if he had sued on the original consideration, his 
suit would have been time-barréd. He was therefore bound to 
rely on the contract contaited in the note and could sue on - 
no other. For a similar case, reference mgy be made to- 


(17) 1. L. R, 24 Bom., 360. 
(18) I. LL R., 10 Mad., 94. 
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Mythalgan Atmlalam v. Ramanadhan Chetti (**), where the 
suit on the consideration was time barred but for the un- 
stamped pro-note which contained the terms of the contract, 
viz., payment, by instalments. 

In the recent case of Somasundram v. Krishnamoorti (*°), 
the general principle was affirmed that where money is ad- 
yanced in consideration of a pro-note, the creditor is not 
entitled to sue for the money lent independently of the note 
unless there is evidence of an intention to create a liability 
other than under the pro-note. There was a similar decision 
of the Allahaba! High Court in the recent case of Parsotam 
Nargin v. Taley Singh (21), where the facts were similar. 
These two cases may be considered to come under the second 
class of cases indicated by Garth, C. J., and the decision also 
followed his judgment in the 7 Calcutta case. As instances 
of other cases on the point, I may refer to Vattappa Rowthan 
v. Mahammad Khasim (77), and Radhakant Shaha v. Abhoy 
Churn Mitter (75), 

I have thus briefly discussed the question under considera- 
tion and reviewed the case-law bearing on it. As we have 
seen, the leading principles enunciated by Garth, C. J., in 
Sheikh Akbars case and which form the main basis of the other 
decisions, are such as to be safely and conveniently adopted 
in the determination of the question. As pointed out by 
the learned Chief Justice, there is no doubt as to the princi- 
ple of the authorities and the only difficulty, may be in the 
determinaxion of the ‘question to which class a particular case 
belongs. It may also be stated that although it may, perhaps, 
appear a hard case that a plaintiffs suit must fail on account 


* of the document not being stamped, the law is so and pro- 


bably for a good reason. If the consequence of not stamping 
a document were not so serious, the Stamp Laws would very 
frequently be disregarded. And to give reliefin such cases 
would therefore be to condone and encourage evasion of the 
Stamp Act and also to ignore the provisions of the Indian 
Evidence Act. , 
VAIDYANATHA IYER, B A, B.L.,, 
Cuddalore, N. T. 
[See also Siraj Husain v. Bulaki Ram, 5 A. L. J. R. 162,—Ed. ] 
(19) 4 In. Jurist, 568. (20)17M.L J. (21) L L. Rọ, 26 AlL, 178. 
(22) I L. R., 5 Mad, 166. (23) I. L. R., 8 Cal, 721. 
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Copyright—Unpubiished picture, property in—Pirated gopy—Innocent 
publication. 

THE question raised by this case was whether the owner of 
an unpublished picture could, at common law and apart from 
statutory protection, recover damages against a person who 
had, innocently and in good faith, published a pirated copy 
of the picture. SWINFEN EADY, J., answered this question 
in the affirmative, [1908] 1 Ch., 567, and his view has been 
upheld by the court of appeal. The law thus laid down is 
based upon property, irrespective of implied aontract of breach 
of duty, and among earlier authorities which may be cited in 
support of it are Millar v. Taylor, 4 Burr., 2303, 2396, Donald- 
sons v. Becket, trd, 2408. Turner v. Roginson, to Ir, Ch. Rep, 
121, Caird v. Sime, 12 A. C., 326. “Itis an incorporeal right 
of property,” remarked FARWELL, L. J., “ giving to the author 
the fullest rights not only of exclusion, but also of actual 
enjoyment so far as they are compatible with non-publica- 
tion.” This learned Judge pointed out that the right toa 
trade mark was to be distinguished. “A trade mark has 
no independent existence. There is no such thing,as a 
trade mark in gross; it does not exist as property 
except in conjunction with, and as an accessory to, a 
business, and then only because it connotes the manufac- 
ture’ or skill of some person or persons. The invasion 
of a trade mark consists not in taking the actual mark, 
but in so taking and using it as to injure a business 
by representing that the goods of the plaintiff are the goods 
of the defendant....The right of an author is to the product 
of his invention; the right of the trader is to his business, 
and as accessory thereto to fhe marks which designate that 
business, to such an extent as is necessary o protect that . 
business.” The right of the author or painter being a pro- 
prietary right, “it is plain,” said COZENS HARDY, M. R, 
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“that the element of motive or intention on the part of the 
defendant is wholly irrelevant.” Mayall v. Higbey, 1 H.N. C., 
148. Reference may also be usefully made to Prince Albert 
v, Strange, 2 Deg. & Sm, 652, Macininnan v. Dent, [1907] 
1 Ch., 107. 





*‘Gaming— Cheque given for racing bets—Forbearance to publish default 
e —New consideration— Public policy. 


The questions raised in this case are of considerable 
interest and importance. So said BARNES, P., who examined 
the ‘authorities at great length and formulated their result in 
these words : “ While the plaintiff cannot sue for the recovery of 
money won by him in betting, nor on a bond, bill, note orcheque 
given to pay the money lost, he can sue upon a new contract, 
not tainted with illegality and made for good consideration 
if he can prove such a contract.” The facts proved were 
shortly these : Abet made by the plaintiff with the defendant’s 
firm, and lost by the latter ; a cheque for £ 108. 10S sent in 
payment on November 4, a request on November 5 from 
the defendant’s partner to the plaintiff, acted on by the plaintiff, 
to hold the cheque over and torefrain from publishing their 
default to other book-makers, and a promise in consideration 
thereof to pay £ 108, 10 S, by instalments as soon as the firm 
got the money. Now togive time fora payment that can at no 
time be enforced is no consideration, but refraining from 
publishing the defendant’s default was held by the first court 
(DARBING, J.) and by the majority of the Court of Appeal 
as good consideration sufficient to ground an action. FAR- 
WILL, L. J., (who agreed with the President) said, “although 
the law does not enforce, it does not absolutely disregard duties 
of imperfect obligation ....A mere debt of honour will not sup- 
port a parol contract to pay, and any bond, security, cheque or 
contract to pay a bet is to be deemed illegal and is also void ; 
but the actual payment is not illegal, and is, in fact, a debt of 
honour or duty of imperfect obligation ; if, therefore, another 
and distinct legal consiceration can be established, there is 
nothing in the payment of a sum equal to the amount of the 
- bét to taint suêh consideration...... It is not for this court to 
treat as illegal that which was legal at common law, and 
which the Legislature has not made illegal because stern 
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moralists may reasonably disapprove of it. The doctrine 
of public policy is regarded now-a-days as one rather for the 
Legislature than the tourts, although the “courts will not 
shrink from acting on it if the contract sought to be enforced 
leads to immorality or crime.” (p. 727). FLETCHER 
MOULTON, L. J., recorded a strong dissenting judgment, and 
did not feel inthe least tempted “to render successful- an 
ordinary attempt to obtain payment of a bet under threat 
of exposure.” Among older cases the most important is 
Bubb v. Yelverion, L. R.g Eq. 471. See also tx re Browne 
[1904] 2 K. B., 133. “The rule laid down in the case of 
Simpson v. Bloss, 7 Taunt, 246” said, WATSON, B,, “is that, 
when a demand connected with an illegal transaction can be 
sued on without the necessity of having recourse to the illegal 
transaction the plaintiff can maintain an action; but wherever 
it is necessary to resort to the illegal transaction to make out 
a case upon the new security, the new security cannot be 
enforced,” Attorney General v. Hollingworth, 2 H. & N, 


416, 423. 





Vendor and purchaser—Restrictive wean — Building scheme-—In- 
junction, 

Authorities are numerous that where several plots of land 
are sold and restrictive covenants are imposed for the pur- 
pose of enhancing the value of them all, a purchaser of one 
plot can compel the observance of these covenants against 
other holders of plots comprised in the same scheme ofe sale. 
See e. g., Renals v. Cowlishaw, 9 Ch. D., 125, 11 Ch. D., 866; 
Spicer v, Martin, 14 A.C, 12; Osborne v. Bradley, [1903] 2 
Ch., 446. PARKER, J., has now carefully summed up the 
results of the earlier cases. To bring their principles into 
operation four things must be proved according to this 
learned Judge: First, that both the plaintiffs and the defend- 
ants derive their title under a common vendor; secondly, that 
previously to selling the lands to which the plaintiffs and 
defendants are respectively entitled, the vendor laid out his 
estate, or a defined portion tMereof (including the lands pur- 
chased by the plaintiffs and defendants respectively), for sale 
in lots subject to restrictions intended to be imposed on all 
the lots, and which, though varying in details as to particular 
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lots, are consistent, and consistent oaly with some general 
scheme of development; thirdly, that those restrictions were 
intended by the common vendor to be, and were for the bene- 
fit of all the lots intended to be sold, whether or not they were, 
also intended to be, and were, for the benefit of other land 
retained by the vendor; and fourthly, that both the plaintiffs 
and the defendants, or their predecessors in title, purchased 
` their lots from the common vendor upon the footing that the 
restrictions subject to which the purchases were made, were 
to enure for the benefit of other lots included in the general 
scheme, whether or not they were also to enure for the benefit 
of other lands retained by the vendor.” Where these four points 
are established the community of interest imports in equity 
areciorocity of obligation. The object of restrictive cove- 
nants is to preserve the amenities of a neighbourhood, not 
necessarily to preserve or increase the value of property. The 
feeling of anxiety is damage, Kemp v. Sobber, 1 Sim. N. S., 
577, and itis no “defence to an action for breach of such 
covenants that the breach makes the property more valuable, 
Lord Manners v, Johnson,1 Ch. D., 673; Richards v. Revett, 7 
Ch, D., 224; Collins v. *Castle, 36 Ch. D., 243. There is a 
prima facte right to an injunction where the covenant is of 
a negative character, Doherty v. Allman, 3 A. C., 709, 719, 
though PARKER, J., thinks that if the plaintiff's right be 
equitable only the court will more readily award damages 
instead of an injunction. Other cases that may usefully be 
referred to in this connection are Nottingham Patent Brick Co. 
v.Butler,16 Q. B. D., 778; Knight v. Simmonds, [1896] 2 
Ch., 294; Rogers v. Hosegood, [1900] 2 Ch., 388. 
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HINDU Law, (as prevailing in the different schools) 
with Smriti texgs and case-law and 7 appendices, by Tri- 
kamlal R. Desai, B. A., LL. B., Vakil, High Court, Bombay, 
Third Edition, 1908 pp. 358, Appendices A—G, viii. Rs. 4. 


306 - LAW LIBRARY. 


This book entirely justifies the claim put forward in, the 
preface to the present edition that it is an attempt to make it 
useful even as a ready referencer for case-law, written in 
an easy and luminous style. It is just the sort of a book 
which can be safely put into the hands of a student. - Too 
many cases will not confound him and reading through it 
once he cannot fail to acquire an adequate conception af _ 
the ancient jurisprudence of his country. Mayne, Ghose 
and Siromani are books for the learned and enquiring few, and 
Mr. Desai furnishes the stepping-stone to the study of these 
authors. The villagers used to admire how Goldsmith’s School- 
master could carry all he knew in one small head, and we are 
also in the same position when we consider the variety as 
well as the quantity of matter compressed within this little 
book without at the same time increasing its size. We heartily 
rcommend it to students as a reliable guide for the purpose 
of preparing for the law examinations and we doubt not it will 
also in its own way cater to the needs of the busy practitioner 
who has no time to turm to the minutze. The book consists 
of two parts one forming the text proper covering 358 pages, 
and the second part consists of apppehdices extending over 
159 pages. The text is in the form of lectures which we 
think is the best mode of conveying instruction to un- 
tutored minds. The appendices contain matter very impor- 
tant for the purpose of thoroughly mastering the text, e. g. 
appendix B contains questions and answers; appendix E 
gives a summary of leading principles and so forth. Another 
noteworthy point is appendix G containing the leading 
texts in original, Within the space of this review it will be 
impossible to enter into greater details. Misprints form the 
besetting drawback of all publications of Mr. Desai, and we 
cannot lose sight of a few omissions. We do not, for instance, 
find a consolidated table of cases cited which ought in every 
instance be an indispensable feature of a legal publication. 
The index has been prepared with much care and in a work- 
man-like manner. On the whole the book eminently satisfies . 
the tests to which we have put it and having regard to the 
matter as well as the form we think Rs. 4 to be a fair price. 
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‘ HIGH COURT N. W. P. 
a OUR REPORTERS’ DIARY. 
[Important cases will be reported hereafter. ] 
Transfer of Property Act, s. 85— Necessary party—Interest in equity 
of redeinption—Jus tertii pleaded by heirs of morigagor 
A Mahomedan mortgaged certain property to the plaintiff, who, after 
. the death ofthe mortgagor, brought a suit for sale against his heirs. 


These latter plegded that three sisters of the mortgagor were entitled to 
3/sth of the mortgaged property, and they were necessary parties to the 


November 6, 1908. 


Snreeanronrannnnnn 


JOTI PRASAD 


2 


v. 
AZIZ KHAN. 


S. A. 735 of 1907. 


suit. The lower courts gave the plaintiff a decree under s 88, Act IV of | 


1882, in respect of 2/sth of the mortgaged property. On plaintiff’s appeal, 
Aeld (RICHARDS and GRIFFIN, JJ.) thut the sisters were not interested 
in the equity of redemption and were not necessary parties, and the defend- 
ants could not set up a jus tertii, I. L. R., 32 Cal, 746; 1. L. R., 33 Cal, 
425;5 A L. J. R., 604, referred to 


G, L. Agarwala (with him S. C. Ranerjt). for the appellant. 
S. C. Chaudhst (for J. N. Chaudri) for the respondents. 
Appeal decreed. 





Prior mortgage—Puisne morlgage—neither impleaded in the other's suit 
— Suit for possession by prior morteacee dismsssed—Second suit for 
sale by htin-— Res judicata—Code of Civil Procedure, s$. 13. 
Plaintiffs appeal. á 
A prior mortgagee obtained a decree for sale on foot of his mortgage 
A puisne mortgagee also obtained a decree for sale on basis of his mort- 
gage. Neither impleaded the other in his suit. The puisne mortgagee 
obtain ed possession over some of the properties he had purchased in 
execution of his decree. The prior mortgagee, who had also got a sale 
certificate, thereupon brought a suit to recover possession. The suit 
was dismissed. A suit for* sale on foot of his mortgage was brought by 
him against the puisne mortgagee. The suit was dismissed as barred by 
S. 13, Code of Civil Procedure. Æeld, (RICHARDS and GRIFFIN, JJ.) 
éhat the suit was not barred by the sale of res judicata, the title in the 
former suit not being the same as that in the latter, and that tn the for- 
mer suit the prior mortgagee was not bound to set up his present title in 
the alternative. ° 
S. C. Chaudhri (for J. N. Chaudri and Sundar Lal) for the appellants, 
Abdul Majid (with him Moti Lal Nehru) for the respondents. 
Appeal allowed—Cause remanded. 


-Suit on morigage—Compronuse— Hypothecation—Charge—Construction 
of document—“ Makful’—“ Musfaghrak ”— Limitation. 
Plaintiffs apPeal. 
The ancestors of the plaintiffs brought a suit on foot of a mortgage. 
A compromise was entered intoin that on 25th March, 1893, which pro- 
vided that a usufructuaty mortgage of the property of one Musammat 





November 11, 1908, 


RAGHBIR SARAN 
AND OTHERS 


VU, 
HET RAM AND 
ANOTHER, 


F. A. 169 of 1906, 


November 10, 1908 
PIARE LAL 
Vv, 
BHARTU, 


F. A, 292 of t906. 


November 12, 1008. 


BHAWANI SINGH 


EZA 
DILAWAR KHAN. 


S. A. 857 of 1906. 


November 12, 1908. 


DOONGAR SINGH 
U. 
KING-EMPEROR 


Cr. R. 6: 654 of | 
1908 
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Sukhi would be executed within 3 months in favour of the mortgagee 
in lieu of Rs. 1600. In the event of non-compliance the mortgagee would 
be entitled tó ask for pdyment of the money on demand with interest. 
The property hypothecated ın the bond should continue mortgaged and 
hypothecated as before in the decree (badastur makful o mustaghrak). 
A decree was made in terms of the compromise. The plaintif made an 
application for an order absolute for sale, which was rejected by the 
courts below. The plaintiff, therefore, brought the present suit on 25th 
June, 1906, to recover Rs. 5,250 and in default for sale of the hypothe- l 
cated property. Held (RICHARDS and GRIFFIN, JJ.), “that unless the 
compromise and the decree thereon created a brand-new mortgage, the . 
suit would be barred by limitation, as upon a proper APRESS a 
mere charge was created. 


S. C. Chaudhri, (for J. N, Chandri and Sundar Lal) for the seat 
Mott Lal Nehru, (Ghulam Mujtaba with him) tor the respondents. 
Appeal dismissed. 





Practice—Jurisdiction of Chief Justice—Constitution of Full Bench. 


A Division Bench ordered the case to be laid “ before the Chief Justice 
With a view that it may be heard by a Full Bench.” The Chief Justice 
constituted a Bench of three Judges before whom the case was put up for 
decision. It was contended for the respondent that the reference being 
to a Full Bench the Chief Justice could not cpnstitute a Division Bench 
of three Judges to hear it and that in the absence of any rule regulating 
the constitution and length of a ‘Full Bench,” that expression meant 
the Full Court. a 


Held (KNOX, AIKMAN and GRIFFIN, JJ.), that the Chief Justice could 
constitute a Bench of only three Judges when a reference was made toa 
Full Bench. 


Guizari Lal, for the appellant. . 
Te; Bahadur Sapru, for the respondent. 


Preliminary point overruled. 





Stamp Act, 62, art. 53 (c)—Recept for payment of decree for rent—Stamp 
NeCESSATY. as 

A decree was passed against a tenant for arrears of rent. He paid 
up the decree and obtained a receipt from the agent of the zamindar. 
The receipt was not stamped. Ae/d (RICHARDS and KARAMAT HUSAIN 
JJ.), that the debt for rent merged in the decree and it was necessary to 
affix a stamp on the receipt. Ave/d, further that the absence of fraudulent 
intention was not sufficient to vitate the conviction under the Stamp Act. 
Assistant Government Advocate (W. K Porter), for the Crown. 

r i 


The accused was not represented. 
Record returned. 
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“EX PARTE DECREES.” 





WHEN any plaint is filed in any court, the court orders 
summons to be issued to the defendant as an information of 
the date on which he may, if he likes, appear and answer the 
plaintiff’s claim. The summons so issued by the court recites 
whether the date so fixed is for the final determination of the 
question betweeh the parties or for the settlement of issues 
only. If the date so fixed by the court is for the settlement 
of issues only, the defendant merely files a written statement, 
either personally or through a pleader, as is usually done in all 
subordinate courts; the court then peruses the plaint and the 
written statement, finds out the points in regard to which the 
parties are at issue, and finally frames issues which are import- 
ant and necessary for the determination of the question between 
the parties. The parties or their pleaders are expected to be 
in attendance when „the court frames issues. After the court 
has framed issues, all the proceedings of that day usually drop 
there and the final hearing of the case is adjourned to 
some other day. When the defendant is absent on the date 
fixed for the settlement of issues, the court even in that case 
frames necessary issues in defendant’s absence and adjourns 
the ex parte hearing of the case to some other day. In adopt- 
ing this procedure the court no doubt purports to act under 
section 100, Civil Procedure Code. If the defendant appears 
on this day (z. e. the day on which the hearing has been ’ad- 
journed) and accounts for his absence to the satisfaction of 
the court, he may be heard under section 101, Civil Procedure 


- Còde, in answ®ér to the suit as if he had appeared on the day 


fixed for his appearance. 
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So long a court acts under section ror, Civil Procedure Code, 
there is nothing to be complained against; for as regards ĉost 
and inconvenience both the parties practically remain on the 
same footing. But let us consider what procedure is usually 
adopted by a court when the sommons issued by it is for 
the final hearing and the defendant does not appear on 
the day so fixed. If the defendant does not appear on the 
day fixed for the final hearing, the court adopts the proceduré 
laid down in section i100, Civil Procedure Code ;*take$ down 
the evidence of the plaintiff’s witnesses and if it is satisfied 
that the plaintiff has succeeded in proving his case, it passes 
a decree in his favour and such decree is called an er parte 
decree. By the way, it must be remembered that it i$ not 
always incumbent on a court to pass a decree er parte in each 
and all undefended cases; the duty ofa court is to administer 
justice in every case, no matter even if it is undefended. In my 
opinion a court in deciding undefended cases ought to be 
more particular in preventing miscarriage ‘of justice and. it 
ought to dismiss every case if it considers the plaintiff’s claim 
to be not proved in accordance with law. But unfortunately 
courts in India seldom follow this progedure. The reason is 
clear because decrees in undefended cases are not expected to 
be appéaled against. This very idea so much influences the 
mind of some learned Judges that they shift the burden of 
proof from the plaintiff to the defendant, whichis altogether con- 
trary to the principles laid down in the Indian Evidence Act. 


When an ex parte decree is, however, passed in any case, 
the aggrieved party (I mean the defendant against ‘whom 
such decree has been passed) may adopt one of three courses 
open to him, namely (a, appealing against the decree er parte 
because it is so provided under section 540, Civil Procedure 
Code; (2) applying for review of judgment under section 623, 
Civil Procedure Code, Brót Muito v, Ilaki Begam (1); and 
(c) proceeding under section 108, Civil Procedure Code, As 
the last course, namely (c), is usually adopted in the mofassil 
courts of original jurisdiction because of its not being very 
expensive, and it only requires an application bearing a 
stamp of eight annas, I mean to deal specifically with it in 
the present article. 


(1) [1883] I. L. R., 6, All, 65. 
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eTo begin with, what elements ought to be present in a 
particular case that a decree passed in it may be called an 
ex parte decree for the purpose of section 108, Civil Procedure 
Code, is worth consideration. No doubt in the 2nd paragraph 
of the present article I have tried to give our readers a faint 
idea of the term er parte, te when a defendant does not appear 
at the hearing (hearing certainly includes adjourned hearing 
under section 157, Civil Procedure Code) and a decree is passed 
behind his back, the decree so passed is an er parte decree; 
but this much is not sufficient, for a question may arise what 
amounts to defendant’s non-appearance. The importance of 
this question will appear from the fact that when a decree is 
passed against a defendant in his absence and the time for 
preferring an appeal expires, the defendant’s last endeavour to 
escape from the liability of the decree will be to apply under 
section 108, Civil Procedure Code. But when a defendant 
applies under seetion 108, Civil Procedure Code, the plaintiff 
attempts to prove the presence of the defendant at the hear- 
ing while the defendant will try to establish his non-appear- 
ance, It is therefore,very necessary to know the legal mean- 
ing of the term ‘appear’ and it will be made very clear by 
perusing the judgments in the following reported cases :— 


Hira Dat v. Hira Lal(*), Ramtahal v. Rameshar (°), 
Chaudhri v. Jugal (8), Lalta Prasad v. Nand Kishore (*), 
Jonardan Dobey v. Ramdhone Singh (°) and Soonderlal v. 
Gurprasad ($). . 

I shall now discuss briefly what has been decided in 
some of the leading cases cited above. Let us take first 
” the case of Hira Dat v. Hira Lal (7). The facts of the 
case were:—A brought a suit against B and applied un- 
der section 483, Civil Procedure Code, for attachment of 
certain property alleged to have belonged to B. A date was 
fixed for the hearing of the application, and the defendant 
engaged a pleader to oppose this application. The pleader 
appeared for the defendant and opposed it. At the hearing 
of the case A appeared buteB did not. A decree was 
_ (1) [1885] I. L. Re, 7 AIL, 538 (2) [1886] I. L. R., 8 AIL, 140. 

(3) [1896] I. L. R., 18 All, 241. (4) [1899] I. L. R., 22 AIL, 66. (F. B.). 
(5) [1896] I. L. R., 23 Cal, 738.(F. B.) (6) [1898] I. L. Ra, 23 Bom., 414. 
(7) [1885] I. L. R., 7 All, 538. 
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thereupon passed against B. When A applied for the exe- 
cution of the decree, B applied under section, 108, Civil’ Pro- 
cedure Code, for the re-hearing of the case. A contended 
that as B appeared to oppose the application under section 
483, Civil Procedure Code, the decree passed against B could 
not be said to be a decree er parte; but the High Court held 
that as B did not appear on the date fixed for the hearing of 
the case tn the summons, the decree was ex parte No doubt 
the arguments italicised are very sound. Inthe case of 
Ramtahal v. Rameshar (8) the facts were to some extent 
different; the defendant in this case appeared by a pleader 
on the day fixed for the hearing and filed a vakalatrama 
only ; but the pleader had no instruction as to the facts of the 
case. When a decree was passed in plaintiff’s favour and the 
defendant applied under section 108, Civil Procedure Code, to 
get the decree set aside, the question arose whether under 
the circumstances the decree was er parte. «Their Lordships 
held that the decree was ex parte and the provisions of sec- 
tion 108, Civil Procedure Code, applied, while on the other 
hand in the case of Chaudhri v. Jugal ($) the facts were not 
so simple as in the other two cases discussed above. In this 
case when the chaprast went to the house of the defendant to 
serve the summons, he was informed that the defendant was 
ill and had gone to Cawnpore to receive medical treatment 
of a native physician. So the chaprest affixed the summons 
to the outer door of the defendant’s house as he could not 
find the defendant. A person named Sunt Koomar who was 
a friend of the defendant was present in the court on the 
day fixed for the hearing. Sunt Koomar engaged a pleader 
for Chaudhri Raj Koomar defendant in the case; but the 
engagement of the pleader was merely for the purpose of 
obtaining the adjournment of the case fora few days. The 
case was, however, adjourned to the day following and no 
one appeared for the defendant on that day and a decree was 
passed in favour of the plaintiff. The court which passed 
the decree called it in its judgment to be an er parte decree, 
When the plaintiff took execution of the decree, the defen- 
dant applied under section 108, Civil Procedurg Code, to get . 
the decree so passed set aside. The contention on behalf of 


(8) [1886] I. L. R., 8 All, 140. (9) [1896] I. L. R., 18 AIl, 241 


r 
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the plaintiff was that the decree was not ex parte but on the 
merits of the case because a pleader had appeared for the 
defendant. The subordinate court sustained the plaintiff's 
contention and the defendant appealed to the High Court. 
Knox’and Blair, JJ., held that the appearance of a pleader 
for the purpose of only obtaining adjournment of the case 
. dil not constitute the appearance of the defendant within 


the meaning ¿of section 100, Civil Procedure Code, and that 
the decree was et parte. 


Now from the above three cases the legal meaning of the 
term“ appearance” is clear and we need not go into the facts 
of the°other cases because they all tend to produce the same 
result, z.¢. to explain the meaning of the term “appearance .” 
All the reported cases cited above and as well as all other 
reported cases instruct us that the appearance of a defendant 
by a pleader who has no instruction whatever from his client 
is mo appearance in law, and it is in conformity with the 
principles laid down in section 64, clause (4), which provides 
that a defendant may appear by a pleader duly instructed 
and able to answer all material questions relating to the sutit, 
But if a defendant appears by a pleader who has all neces- 
sary instructions from his client but can not support his 
client’s case because of the absence of his client’s witnesses, 
and the suit is decreed, the decree in the suit is not er parte 
but on the merits of the case, Such is the conclusion arrived 
at in the case of Fasaf v. Bahadur (1°) though the question 
in thig case related to the appearance or non-appearance of 
the plaintiff in the case. 


e After we have grasped the legal meaning of the term 
“appearance” we may be in a position to judge for ourselves 
whether a decree passed in a particular suit is a.decree er 
parte or a decree on the merits of the case and thus we may 
be of some service both to courts and clients. Assuming, how- 
ever, that a particular suit has been heard er parte and the 
defendant wants to have it set aside under section 108, Civil 
Procedure Code, What facts ought he to establish ? Section 108, 
Civil Procedure Code, reads as follows :— 


“In any case in which a decree is passed er parte against 
a defendant, he may apply to the court by which the decree 
(10) A. W. N., [1893] 25. 
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was made to set it aside. And if he satisfies the court that the 
summons was not duly served or that he was, prevented’ By any 
sufficient cause from appearing when the suit was called on for 
hearing, the court shall pass an order to set aside the decree 
upon such terms as to costs and payment into court or other- 
wise as it thinks fit and shall appoint a day for proceeding 
with the suit,” ' 


Now the opening words of the section are “If any case”, 
and a question arises whether the word “case” used in the 
section was inténded to mean original suit only or both origi- 
nal suit and appeal as well as applications also. My suges- 
tion is that the word “case” was never intended to havé such 
a narrow significance as to mean original suits only ; the word 
is wide enough to cover in its meaning suits, appeals and 
applications, not all applications but those only which result in 
decrees. But in the Civil Procedure Code there is a special 
provision that refers to the re-hearing of appeals which have 
been decided et parte. This provision is contained in section 
560, Civil Procedure Code. Now if we assume that section 
108, Civil Procedure Code, is wide eneugh to cover appeals, 
what was the necessity of enacting section 560, Civil Procedure 
Code? The answer to the question is that there was no neces- 
sity but for some reason or other, the Legislature thought it fit 
to make a special provision for appeals heard er parte and thus 
section 560, Civil Procedure Code, is a special provision. The 
rule of law is that a special provision qver-rides the general 
one, the result is that section 560, Civil Procedure* Code, 
curtails the full operation of section 108, Civil Procedure Code, 
to some extent. When the Legislature provided specially e 
for appeals heard ex parte, it did not stop there but went fur- 
ther, z. e. in order to differentiate the two sections it made 
some further provision in the Indian Limitation Act, and 
this can be better illustrated by examples. Suppose A 
brings a suit against B and an er parte decree is passed 
against B. Now if A applies for the execution of his decree. 
B may apply under section 108, Civil Procedure Code, to get 
the decree ex parte set aside. But when should he so apply? 
He may do this within 30 days from the date of executing any ` 
process issued at the instance of the plaintiff for enforcing the 
judgment under article 164, Sch. II, Limitation Act. In the 
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same case let us suppose that B appeals against the decree to 
the Superior court having jurisdiction and on the day fixed 
for the hearing of the appeal, A does not appear and the appeal 
is allowed. Under section 560, Civil Procedure Code, A may 
apply to the appellate court for the re-hearing of the appeal ; 
but within what time should A do so? He may apply with- 
in 30 days from the date of the decree in appeal under article 
* 169, Sch. II, Limitation Act. From the above illustrations it 
is clear that fot the purpose of an application under section 108, 
Civil Procedure Code, the cause of action arises only when any 
process is issued at the instance of the plaintiff for enforcing 
the Judgment and not before; while the cause of action for 
an application under section 560, Civil Procedure Code, arises 
on the very day on which appeal is heard er parte. There- 
fore the conclusion at which we arrive is that an applica- 
tion under section 108, Civil Procedure Code, is premature 
and ought to be rejected if it is made before any process is 
issned by a courf for enforcing its judgment passed er parte 
and it has been held in the case of Poorna Chunder v, Pro- 
sunno Coomar (7), that the process referred to in article 164, 
Limitation Act, meange actual process against the person or 
property of the judgment-debtor. Again let us take another 
example and see whether section 108, Civil Procedure Code, 
applies in any way to a decree passed ex parte in appeal. 
Suppose A brings a suit against B and a decree is passed 
on the merits of the case by the original court in favour of 
A. B appeals to the superior court having jurisdiction to 
hear the appeal. On the day fixed for the hearing of the 
appeal A does not appear. The appellate court allows the 
*appeal of B, sets aside the deciee of the original court and 
passes a decree for costs in favour of B. A neither appeals 
against this appellate decree nor does he apply under section 
560, Civil Procedure Code, within 30 days from the date of 
the appellate decree. B executes the appellate decree for costs 
by attachment of the property of A. Now may A apply un- 
der section 108, Civil Procedure Code, within 30 days from the 
date of executing any process for enforcing the judgment under 
article 164, Sch. II, Limitation Act, and get the appellate decree 
‘set aside by tefidering an application to the appellate court? 


(1) [1881] ILL. R. 7 Cal, 253. 
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The answer to the question may be given in the negative be- 
cause so long section 560 finds its place in the Civil Procedure 
Code, section 108, Civil Procedure Code, will have no applica- 
tion to appellate decree passed er parte. A had one of two 
remedies :—(1) to appeal against the appellate decree, ro (2) to 
appeal under section 560, Civil Procedure Code, for re- hearing. 
When he did not avail himself of these remedies, he has to 
thank his own idleness, for law will not help him. 


Now we proceed on the grounds on which the “applica- 
tion under section 108, Civil Procedure Code, for setting aside 
a decree er parte may be based. The words of the first para- 
graph of the section are :—“ He (defendant) may apply, to the 
court by which the decree was made” and while the second 
paragraph provides “And if he satishes the court that the 
summons was not duly served or that he was prevented by 
any sufficient cause from appearing......... ” Therefore the 
grounds as specified in the section are two only, vzg., (1) that 
the summons was not duly served, and (2) that defendant was 
prevented by any sufficient cause from appearing when the 
suit was called on for hearing. From the words of the section 
it is evident that the person applying finder section 108, Civil 
Procedure Code, must establish the existence of these two 
facts to the satisfaction of the court. The burden of establish- 
ing it lies on the person applying, and mere statement of 
their existence in the application will not do. There must be 
some proof on the record on which the court may rely in 
granting the application. The usual course adopted in the mo- 
fassil court is to file an affidavit in support of the application. 
Now when such application states that the summons was not 
duly served, it is the duty of the court to consider carefully the® 
affidavit in support of the service of the writ of summons under 
section 80, Civil Procedure Code. In taking into consideration 
the affidavit in support of the service of summons a court ought 
to observe the principles laid down in the following reported 
cases :—Subramania Pillai v, Subramania Ayyar (`), Bhom 
Shetti Jinappashetti v. Umabat (4), Cohen v. Nursing Dass (3), 
Sakina v. Gauri Sahat (*). The other ground on which an 
application under section 108, Civil pica Code, may be 


(1) [1897] L.L. R., 21 Mad, 419. (2) [1895] I. L. R., 21 Bom., 223. ` 
(3) [1892] I. L. R., 19 Cal, 201. (4) [1902] I. L. R., 24 All, 302. 
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based is, as specified in the section, that the defendant was 
prevented by any sufficient cause from appearing. Here there 
are two most important words, namely, (1) prevented and (2) 
sufficient cause. It will not avail an applicant merely to say 
that he was prevented by some cause or the other unless the 
cause was sufficient to procure his non-appearance. I am of 
opinion that the above interpretation of the section is not only 
reasonable byt is such as is warranted by the wording of the 
section. But the judgment in the case of Somayya v. Subba- 
ma(®) is to some extent different. The conclusion at which 
the Jearned Judge who decided the case arrived is based 
upone logical arguments which are no doubt very sound. In 
his judgment His Lordship observes “I see no warrant, what- 
ever, of imparting by way of addition either into sections 103 
and 108 or section 558 & 560, Civil Procedure Code, negative 
words to the effect, that the court shall not set aside an order 
for dismissal or a decree passed ex parte if the party or his 
pleader was not prevented by sufficient cause from appearing.” 
Further His Lordship remarks “ But we find that the sections 
provide generally that an application may be made for setting 
aside an order of dismissal for default of appearance or a de- 
cree passed ex parte against a defendant or respondent. I take 
this provision to mean that an application may be based upon 
any ground which may be a just and proper one for granting 
the application and not that the application can be based 
upon one ground only, vfz., that the applicant was prevented 
by sufficient cause from appearing.” Again his Lordship 
says “ The di-tinction is that when appearance was prevented 
by a sufficient cause, the court has no discretion in the 
matter under the Code anl must restore the case to file 
whatever may prima facie be the merits of the suit or the 
defence thereto, whereas in other cases when there may 
be other just and reasonable cause for restoring a case 
to file, the merits of the applicant’s case will form a very im- 
portant element in the exercise by the court of its judicial 
discretion.” Certain it is that His Lordship in pronouncing 
his judgment in the case quoted*above has put a very liberal 
interpretation op the section under consideration, but no one 
will, in my opinion, complain agaińst it so long a Judge 
(5) [1903] I. L. R., 26 Mad., 599. 
583 e 
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exercises his discretion in a particular case in the capacity 
of a Judge as their Lordships of our four, High Courts in 
India usually do. But in mofassil courts to give such a 
vast discretionary power will result in injustice being dore 
to one party or the other. No doubt under the new Code 
of Civil Procedure very many things are, proposed to be 
dealt with by courts in the exercise of their own discretion, but . 
I take the liberty to say that all Judges of subordinate courts, 
on account of the overwhelming burden of work, can not exer- 
cise their discretion judicially. I mean to deal with the perni- 
cious effects which are liable to arise by investing subordinate 
courts with such a vast discretionary power as is contemplated 
by the new Code of Civil Procedure Code in a separate article 
in future. 


The last thing to be considered under section 108, Civil 
Procedure Code, is whether after a court is satisfied that 
the requirements of the section have been ‘met in a cert&in 
case, it is obligatory upon it to set aside the decree 
ex parte. In this respect it is not within its power to 
reject the application under section to8, Civil Procedure 
Code, though as regards payment of costs and decretal 
amount it may exercise its own discretion. But let us suppose 
that an er parte decree has been passed against B and in 
favour of A. B applies under section 108, Civil Procedure 
Code, to get the decree set aside. The Court grants the ap- 
plication conditional upon B’s paying into court the decretal 
amount and costs on a certain day, say on the 15th March, 
1908, and orders that if the decretal amount and costs are not 
paid into the court by the 15th March 1908, the application ° 
may be regarded as rejected. On the 15th March, 1908, B 
files a tender for the cost and decretal amount in the court but 
for some reason or the other money is not actually paid into 
the Government Treasury on that day ; money is actually paid 
into the Government Treasury on the day following. What 
should the court do under the above circumstances ? In my 
opinion the'court ought to,reject the application because 
money can not be said to have been paid into court by the 
time fixed by the court. j l 
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. Security bond under section 545, Civil Procedure Code—Registration NAGARURU 
compulsory. SAMBAYYA 
Y. 


A BE bond, under section 545 of the Code of Civil TANGATUR 
Procedure, which included a pledge of some immoveable AS 
property which was to be liable for the satisfaction of the [1906 b: L L. Ry 31 
decree that the appellate court might pass was attested by ad., 330. 
two witnesses but not registered, The question which arose 
was ‘whether the law required such a bond to be registered 
and whether it could affect the immoveable property without 
being registered. Benson and Munro, JJ., beld that it was 
really a mortgage and-as such required to be registered and 
being unregistered it did not affect the immoveable pro- 
perty. Their Lordships referred to a number of authorities 
including the recent Calcutta case in I. L. R, 32 Cal, 494, 
and pointed out that the mere fact that the bond was accepted 
by the court was not sufficient to dispense with the necessity 
of registration, and that the rule laid down by their Lordships 
of the Privy Council in I. L. R, 22 Mad., 508, could not cover 
it. The ruling of the Madras Court seems to be unexception- 
able and is quite in accord with the practice prevailing in 
Allahabad. a 





Release of part of mortgaged property. PONNUSAMI 
The judgment of the Madras Court in this case is far from irae 
satisfactory and, with all respect to the learned Judges, is, we epee 
think, open to grave doubt on one question. If the ruling in = 
question amounts .to laying down that a mortgagee cannot Lae a a 
release a portion of the mortgaged property and enforce his 
rights against another portion, then it can hardly be supported, 
"The mortgagee’s rights extend over the whole and every part of 
the mortgaged property and when one part of a mortgaged 
-property or on@of several properties mortgaged satisfied the 
entire debt it may give rise to a claim for contribution if 
other rights than those of the mortgagor, for example the 
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rights of assignees or prior or subsequent incumbrancers are 
affected. (See I. L. R, 25 All, 79, and A. W. N., 1898, p.‘120); 
also I. L. R, 28 All, 174). The passage at page 380 of Dr. 
Ghose’s book on Mortgages does not appear to have been 
correctly apprehended and does not bear out the view’ for 
which the Madras decision is apparently respogsible. 





Hindu Law— Maintenance of a daughter-in-law 


The rule of law laid down in this case may be taken to be 
sound- and in consonance with the sentiments of Hindu 
society but it is difficult to understand some porticas of 
the judgment of Sankaran-Nair, J. A Hindu father-in-law 
is under a moral obligation to maintain a daughter-in-law 
and the fact that she lives apart without any sufficient excuse 
but without any corrupt notions does not relieve him from 
that obligation. The legal liability arises by reason of pos- 
session of joint family property, more particularly when the 
father-in-law receives property in his hands which belonged 
to her husband, ze. his son. The fact that she lived apart from 
her husband during his life is no answer to her claim. So far 
the judgment is intelligible and lays down good law. But it 
is not easy to understand what Mr. Justice Sankaran-Nair 
means by the following sentence: “In Madras it has further 
been held that the rule of non-liability established with refer- 
ence to the self-acquired property of the father-in-law ought 
not to be extended to other property which may not be „liable 
to partition at the instance of the husband, as ancestral pro- 
perty if not self-acquired, for instance property acquired from 
a maternal-grand-father”. 





Pariners—Promissory-note by a member of firm in favour of other 
meniber—rivit of suit 


A, a partner, advances a loan to the partnership firm. B 
and C the other partners then execute a promissory-note in 
favour of A in repayment pf the loan. Can A sue B and 
C on the note? This was substantially the point in this 
case. For B and C it was contended th&t one partner ’ 
could not maintain a suit against the other partners upon a 


pro-note so given. In meeting this argument their Lordships 
@ 
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(Wallis and Munro, JJ.) observed that it was not a suit against 
the firm by one of the members of the firm, but a suit by one 
member of the firm upon a pro-note given to him by two other 
members of the firm in respect of an advance made by him to 
the firm. The true ratio of the ruling would seem to be that 
the suit was not against the firm but against the other members 
of the firm in their individual capacities. The form of the 
decree*is nof given in the report but it is apparent that the 
decree passed in the case did not touch the assets of the firm 
but was a personal decree against B and C. 





Award set aside b ry the first court—A ppellate Courts power to enguitre 

e into the propriety of the order setting aside the award. 

A suit pending before a Munsiff was referred to an 
arbitrator. The arbitrator gave an award, and the Munsiff 
accepting the objection under section 521, Civil Procedure 
Cede, set aside the award and passed a decree on merits, 


Upon appeal the District Juage held that the Munsiff was ` 


wrong in setting aside the award and without going into the 
merits, restored the afvard and passed a decree in accordance 
therewith. Upon second appeal, it was contended that the 
District Judge could not enquire into, and decide as to the 
propriety of the Munsiff setting aside the award. The Madras 
High Court (BODDAM and SANKARAN-NAIR, J.J,) held that 
the District Judge could do so, and rejected the appeal from the 
decree of the Judge.which was in accordance with the award. 
The Court refused to follow the recent Allahabad cases, 
Ganga Prasad v. Kura, I. L. R., 28 All, 408, and Kalyan Das 
v. Pyare Lall,4 A. L. J. R.. 256, and preferred to follow the 
Calcutta, Madras and Bombay cases to the contrary. The 
question as to whether the finality attaching to a decree 
passed in accordance with an award under section 522, Civil 
Procedure Code, applies only to deciees passed by the court 
which made the reference or also to such a decree passed by 
an appellate court is a question, which is, as pointed out by 
Mr. Durga Charan Banerjee in his recent book on the Law 
of Arbitration, not free from difficulty. Mr. Banerjee deals 
‘ with the entire case-law on the subject very exhaustively on 
pages 222-230 and is inclined to think that the view of 
MAHMOOD, J., in Naurang Singh v. Sadapal Singh, 1. 1. Ry 
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ro All, 8, which attached finality to a decree passed by an 
appellate court in accordance with an award, and which-has 
been accepted by the Madras Court in the case under review 
is right, and is in consonance with the spirit of the Privy Coun- 
cil ruling in Ghulam Jilani’s case. We may here point’ out 
that at page 225 of Mr. Banerjee’s book half a dozen lines 
which are printed on page 224, have been repeated, and thus: 
cause some confusion to the reader. B ° 





Mortgage decree under section §8—Expiry of time fixed for paymeni— 
Right of mortgagor to pay up subsequently. 

The main question of law decided in this case is that? the 
right of the mortgagor defendart to pay up the money and 
redeem the mortgaged property is not gone when the time 
fixed by the decree for sale for payment (e.g, the six months) 
has expired. The recent decisions in Allahabad and Cal- 
cutta have gone the length of holding thateeven though an 
order absolute may have been passed, the mortgagor defendant 
may pay up the money and recover the property at any time 
before actual sale. The Calcutta Court kas held in Brót Jan 
Bibee v. Sri Sachi Bewa, I. L. R., 31 Cal., 863, that the word. 
‘thereupon’ in section 89, Transfer of Property Act, means 
‘after sale’ and not ‘after the order absolute for sale merely.’ 
The Allahabad Court has held that the provisions of section 
291, Civil Procedure Code, may apply to a decree for sale under 
section 88, Transfer of Property Act, while there are decisions 
of various courts including the decision under review, in which 
the applicability of the provisions of section 310 A, Civil Pro- 
cedure Code, to mortgage decrees has been maintained (see 


25 Mad., 244.F. B.; 25 Bom., 418 and 631 ; and 19 All. 205). 


The position of - the’ Calcutta Court in this respect (25 Cal., 
703) seems to be hardly consistent with the general rule that 
up to the day of actual sale the judgment debtor (mortgagor} 
may pay up`the money and save the property from sale, The 
case in I. L. R., 25 Mad., 244, and particularly the judgment 
of Bhashyam Anyanga. i. may well be studied on the point. 
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‘In the death of Sir Bhashyam Iyengar not only Madras 
but the entire country loses one of its foremost public men 
and a jurist and lawyer who had certainly no superior in the 
country. The fame of Sir Bhasyam had spread to all parts of 
the country and even beyond, as Sir Arnold White remarked. 
He was the first Indian Vakil to be appointed as the officiat- 
ing Advocate General of Madras. The appointment, however, 
gave rise to considerable opposition on the part of the mem- 
bers of the English Bar practising at Madras. But so well 
did Sir Bhaysham discharge the duties of his high office that 
he was successively appointed to it both before his elevation 
to and after his reversion from the Bench. In 1901 Sir Bha- 
shyam was appointed a Judge of the Madras Court and during 
the three years that he was on the Bench, he enriched the pages 
ofthe Madras Reports by his exceedingly erudite and well- 
considered judgments, which are looked upon now as some of 
the very best productions of the Indian Bench. Great as was 
his learning Sir Bh&shyam’s judgments betray no trace of 
embarrassing ostentation, while they disclose a wonderful 
command over English and Indian jurisprudence and a 
keen analytical faculty, Those who knew him best testify 
to his intimate and deep knowledge of English and 
American legal literature. He commanded a most lucrative 
practice before hig elevation to the Bench and since his 
retirefnent he appeared in select cases. His return to the Bar 
provoked some comment at the time but was not without 
precedent. Mr, Justice Mahmood too resumed practice at 
the bar at Lucknow after his retirement and appeared in 
some cases before the Allahabad High Court also. Sir Bhasyam 
retired from the bar in 1904 under the new rule which 
makes it compulsory for Judges to retire on attaining 
the age of 60. His services to the Government secured for 
him a sagir for life. No better tribute to his memory could 
be paid than that paid by the Chief Justice of Madras, and 
every one will agree with His Lordship that in Sir Bha- 


‘ shyam’s death? a land-mark has disappeared. ‘The entire 


country mourns with Madras the loss of this distinguished 
lawyer. j 
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LAW LIBRARY. 
THE CIVIL PROCEDURE CODE, Act V of 1908, ‘with 
copious notes, etc, by Abul Fazl Muhammad Ihsanullah 
Abbasi, pleader, Gorakhpur. Lucknow, Anglo- Oriental Press, 


1908. Royal 8vo,, lxxxi, 846. Price Rs. 10. . ` ° 


It is a commendable sign of the times that whenever a new 
Act is passed by the Indian Legislature a number of gentle- 
men bestir themselves to prepare and publish commentaries, 
with the result that not only is the literature of law th the 
country enriched, but the labours of the profession arg also 
lightened by the never-ceasing supply of useful and workman- 
like tools. And the authors benefit themselves too, for, as 
Mark Pattison is reported to have observed, “If you want to 
get up a subject, write a book on it.” We are therefore prepaged 
to welcome any number of commentaries on the new Coce of 
Civil Procedure, provided they are the result of honest industry 
and research, Mr. Abbasi’s work is yndoubtedly the result 
of such industry and research, and it has been published with 
remarkable promptitude. The four series of Indian Law 
Reports seem to have been carefully digested, and selected 
cases from several series of old and new reports, both official 
and unofficial, have been duly noted under appropriate head- 
ings. Anattempt has been made to eliminate obsolete cases 
from the commentary. There are comparative tables slowing 
how the provisions of the old Code have been disposed of in 
the new, and where those of the new Code may be sought for 
in the old. The reports respectively of the special and the 
select Committees have been reprinted at the end, and the 
index is fairly full) We have examined the annotations at 
various places and found them helpful and generally reliable. 
Mr. Abbasi is an author of versatile talents and has discoursed 
Jearnedly in Urdu on the history of Islam, the philosophy of 
the Greeks and the drama of Shakespeare. He has wirtten 
poems in Persian and endited a treatise in English on the Law 


of Pre-emption. We doubt not that his preserft effort to solve ' 
the hard knots of Act V of 1908 will be appreciated by nis 


fellow-practitioners in the province and out of it. 
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[Important cases will be reported hereafter. | 


Deed— Consiruction— Family arrangement—Brothers disposing of joint 
à Jamily properiy— Arrangement binding. 

A dacument was executed between D, of the first part, Æ, brother of 
D, of the second and Z and G, sons of D, ofthe third. It. ecited that all 
the property then possessed by D was his self-acquired property, that 
the said property, together with anything that might be acquired by him 
or his brother upto the date of his death should be divided into three 
parts After D’s death and one should be given to Æ. If another son was 
born to D, the property was to be divided into four parts. KR was to get 
only a life-interest. Æ agreed to the terms and signed the document. 
Fleld (STANLEY, C. J., and BANERJI, J.), that the document was nota will 
but was in the nature of a family arrangement. 

Held, further that general statements, as to the non-disclosure of in- 
fowmation and undwe influence made after the death of the party who is 
charged with fraud cannot carry much weight. There must be clear 
proof of fraud. 

Motilal Nehru (with him M. M. Malaviya), for the appellant. 

Sundarial (with him Pswar Saran), for the respondent. 

: Appeal decreed. 





North-Western Provinces and Oudh, Court of Wards Act (IIT of 1899), 
section 34-—Purchase by a Ward of Court. 

Held, (STANLEY, C. J., and BANERJI, J.) that section 34 of the Court of 
Wards Act does not apply to the case of a sale in favour of a disqualified 
owner. Where a disqualified owner, whose property is under the manage- 
ment ef the Court of Wards, purchases property, the sale would be valid. 
I. L. R., 25 All, 195, distinguished. 

Sir Walter Colvin, (with him Motilal Nehru and Gulzari/al), for the 
appellants. 

Sundarlal, (with him W. Wallach}, for the respondents. 

Appeal dismissed 





Landlord and tenant— House in abadi— Right of tenant to sell house with 
siie— Common law, 


Upon transfer of a house with the site ina village by tenants, the « 


zamindars sued to recover possession of the site, after removal of the 
house mateilals, and fag-t-chaharum. (The last portion of the claim was 
abandoned in the High Court). Defence: special custom entitling tenants 


tô transfer houses with sites. Four witnesses of ages between 30 and 60 


and seven sale-deeds dating from 1881 onwards were tendered in evi- 
dence by defendants. Lowe: Courts found in favour of the custom with this 
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reservation (on the basis of the waytd-u/-ars) that if the house fell down 
and the tenant deserted it, the site would revert to the zamindar . Held 
(KNOX, J.), that there was Tegal and sufficient evidence to show that the 
tenant could transfer both the materials and the site subject always to 
the limitation that the site would revert to the zamindar if the old or new 
tenant vacated the land, and this was in accordance with what is usually 
prevalent in these provinces. a 

(Cases cited in argument: I. L. R., 20 AIL, 248; 28 All, 698; 20 A. 
W. N., 128;5 A L. J. R., 456.) - 9 é 4 

Abdul Raoof (with him Ghulam Mu/taba), for the appellants. 


Te Bahadur Sapru, for the respondents. 
Appeal dismissed, 


Civil Procedure Code, section, 596—Question of title—-Jurisdiction of 
Civil and Revenue Couris—Substantial question of law, what ts. 


In an application for partition before an Assistant Collector, the 
objector pleaded that he was exclusively entitled to a certain portion 
of the property. The Assistant Collector decided in favour of the ob- 
jector. On appeal the Collector reversed the order of the Assistant 
Collector. Before partition proceedings were completed, the plaintiff 
brought a suit for declaration’of his right to the property held to be exclu- 
sively his by the Assistant Collector. ‘The courts below dismissed the 
suit. In second appeal the High Court held that the suit was not obnoxious 
to the provisions of Section 241 (f) of the Land Revenue Act. They further 
held that no appeal lay tothe Collector against the order of the Assistant 
Collector, which had become final (I. L. R., 28 All, 394.) After the final 
decree on remand had been made, and confirmed by the High Court on ~ 
second appeal, defendants applied for permission to appeal to the Privy 
Council. Held (STANLEY, C. J., AND BANERJI, J.), that though the decree 
might affect property worth Rs. 10,000, yet as it confirmed the decree below, 
permission to appeal could only be granted in the case if a substantial 
question of law was involved. In view of the rulings of the Allahabad 
Court on the points raised, no substantial question of law was involved 





in the case. 
W. K. Porter (with him Hartdans Sahat), for the appellant. 


R. K. Soratjt, for the opposite party. 
se i Application rejected. 


Criminal Procedure Code, section 195, 438—Santtion—Miscellaneous pro- 
ceedings— Civil Procedure Code, section 6272-— Revision. 

Saeed Husain, a pleader, purporting to act on behalf of a lady; filed 
a compromise in a Civil Proceeding before the Subordinate Judge. The 
applicant looked after the case on fhe lady’s behalf. The lady subse- 
quently complained through an agent to the Subordinate,Judge that the 
“compromise was not filed with her consent. The Court took no notice-of. 
the complaint. She then complained to the High Court and District and 
Subordinate Judges. The High Court sent the complaint to the District 
. + KS 
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Jųłge who directed the Subordinate Judge to hold an enquiry. In the 
enquiry held by the Subordinate Judge, the present applicant for revision 
was examined as a witness and deposed that he had not authorised the 
pleader to file the compromise and denied that he was the lady’s agent. 
His evidence was not believed and the pleader applied for and obtained 
sanction to prosecute him for an offence, under section 193, Indian Penal 
Code, from the Subordinate Judge, whose order was upheld by the 
- District Judge. Æeld (RICHARDS and GRIFFIN, JJ.), that the High Court 
could pot emertain the revision on the criminal side as it was an order 
passed by a Civil Court, (L L. R, 28 AIL, 554, (F. B.) followed). Aveda; 
further that section 622, Civil Procedure Code was not applicable as the 
courts below had jurisdiction to pass the order. 


"G. P. Boys, for the applicant. 
B. E. O'Conor, for the opposite party. 
j , Application dismissed. 





Landlord and tenani—ffouse in abadi, sale of—Town—Agricultural 
village—custom, proof of. 


è Atenant’s hou$e on the adadi at Datauli was sold by auction and 
purchased by the decree-holder. Zamindar sued to eject purchaser on 
the ground that tenants’ houses could not be sold—-Defence: Datauli was a 
town and tenants could by custom transfer houses with sites. Lower 
courts sustained both pleas and dismissed the suit. KNOX J., Ae/d on 


“second appeal that the evidence adduced to prove the custom was not 


legally sufficient and decreed the suit. On L. P. Appeal eld, (STANLEY, 
C. J., and BANERJI J.), that the question whether Datauli was an agri- 
cultural village or a town was immaterial, inasmuch as it was admitted 
that the zamindar was the proprietor of the adad/, and no person occupy- 
ing that land could have the right to transfer it unless he had acquired 
such right by contract or custom. 


S. C. Banerji, for the appellant. 
C. Dillon (Gokul Prasad with him), for the respondent. ’ 
Appeal dismissed. 





Sanction refused by Munsif—granted by District Judge—Jurisdiction of 
High Court in revision. 


Held (Aikman and Karamat Husain, JJ.), that it was never intended by 
section 195, Cr. P. C., that there should be more than one appeal in sanc- 
tions granted or refused by Civil Courts and the High Court cannot in- 
terfere in revision in orders passed bye Subordinate Civil Courts, A. W. ` 
N. , 1908. 102, followed. 

Nihal Chand (for Satya Chandra Mukerji) for the applicant. 


` Sital Prasad Ghose, for the opposite party. 
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Swtall Cause Court suit— Transfer toa Munsiff who had no Small Cause 


Court power—Appeal. -> ; . 
A suit was filed on the Small Cause Court side of the Munsiff’s Court at 
Muttra. When the suit was filed the Munsift who ptesided over that Court 
had Small Cause Court powers. he decreed the suit er parie. It was-then 
on the application of the defendant set aside and restored to its original 
number. When the case came up again for hearing, the Court was presid- 
ed over by a Munsiff who had no Small Cause Court powers, This Munsiff 
dismissed the suit. From his decree, appeal was preferred do the District 
Judge who transferred the appeal to the Subordinate Judge. The Sub-Judge 
held that no appeal lay to him, as the suit was originally a Small Cause 
Court suit and dismissed the appeal. The plaintiff then applied in revision 
to the High Court. Griffin, J. set down on issue for a finding as to whe- 
ther there was any special or general order passed by the Judge transferring 
cases from the Small Cause Court side to the ordinary Civil Jurisdigtion 
of the Munsiff at Muttra, The lower Court found that there was no special 
order but that the Munsarim reported that a general order had been 
issued though it could not be found. Griffin, J., %eld that under the cir- 
cumstances he must presume that a general order transferring the cases 
from one side to the other of the Munsiff’s Court had betn passed and th#t 
consequently the suit remained a Small Cause Court suit, and no appeal 
lay consequently against the decree. I. L. R., 13 AlL, 324, followed. 


Mukerjie, for the applicant ` e 


Tej Bahadur Sapru, for the opposite party. 
Application dismissed. 





Suit por demolition of building and ejectinent from lana—acqutescence—. 
Discretion. l 


One Barkat-ulla, purchased the site of a shop adjoining the plaintiffs 
ruined shop in 1897 and next year built a new shop on the site purchased 
by him encroaching on a portion of the plaintiffs land under the impres- 
sion that he had the plaintiffs tacit permission. The plaintiffs agents 
acquiesced in the building and the plaintiff stood by until 1905, when the 
shop was purchased from Barkat-ullah’s heir by the defendant, a complete 
stranger. The plaintiff then sued for demolition of the portion of the 
the shop encroaching on her land and for possession of the same. The 
lower appellate court refused to direct the domolition and awarded Rs. 130 
as compensation. Held, (STANLEY, C. J., and BANERYJI, J.), that the plain- 

. tiffs conduct amounted to acquiescence and that a mandatory injunction 
was rightly refused by the court below when the balance of inconvenience 


was not on the side of the plaintiff. 
J. N. Chaudri, for the appellant. 
Guisari Lal, for the respondent. 


Appeal dismissed 
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LEGAL RESTRAINTS ON LIBERTY OF DIVORCE 
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“THE matrimonial law of the Muhammadans,” says 
Sir James Colvile, like that of every ancient community, 
favours the stronger “sex.” In no branch of the mar- 
wage laws of ethe hations of the antiquity is the above 
statement so forcibly illustrated as in that relating to divorce 
among all the ancient nations. “The power of divorce was 
regarded asa natural corollary to the marital right. Under 

._ the ancient Hebraic Jaw, a husband could divorce his wife 
for any cause which made her disagreeable to him; and 
there were few or no checks to his arbitrary and capricious 
use of this power” ‘Ameer Ali, “ Personal law of the Muham- 
madans” Vol II, 2nd Edn., p. 408). Itis the recognition of 
this unrestricted power in the husband which is uppermost 
in Manu when he says :—‘ A barren wife may be superseded 
in the 8th year; she whose children all die, in the tenth 
year; she who bears daughters only, in the eleventh; but 
she who is quarrelsome, without delay.” (Manu, IX, 80). 


Roman law seems to have gone even further. It not 
only recognised the unrestricted liberty of husbands to 
divorce their wives but equally extended the right to wives as 
well on the theory that as the essence of marriage lay in the 
maritalis affectio, “it could be terminated by the mere * 
mind of either party no longer to live in wedlock with 
the other ; the continuance of the marriage depended on that 
df the ‘affeatto’. Either party was thus free to terminate 
the connection at pleasure and agreements surrendering this 
privilege were void” (J.B. Moyle, “Institutes” of Justinian, 


59 ° ° 
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.131). At the time when the Prophet = his menfor- 
ible carrier, he found the tribes of the Peninsula sunk 1 in gross 
immorality, and divorce could be effected by thé husband with 
as much facility as the snapping of one’s finger and for no 
other reason than his mere caprice. We are indeed reminded 
of a faint echo of the Roman liberty of mutuality of divorce 
when we read :—" In some exceptional cases, both among the 
Jews and the Arabs, the women of noble families would, before 
marriage, reserve to themselves the power of divorcing their 
husbands ; and when they exercised the faculty reserved for 
them, they announced the separation by merely changing 
the position of their tents which conveyed sufficient infima- 
tion of the fact to the repudiated husbands” (Ameer Ali, 
“Personal Law of the Muhammadans” Vol. II, 2nd Edn., p. 409). 
Muhammad must have looked with horror and detestation at 
these loose notions of the marriage bond so as to give 
expression to the following words, “ falak @divorce) is tke 
most detestable before God of all permitted things ” (Tradi- 
tions of the Prophet as reported by Abu David : see also 
Radul-Muktar, Vol. I1, p. 682), But gf there is any truth 
in this tradition, it only adds one more proof of the compro-, 
mising nature of Muhammad’s legislation. For he did not 
entirely sweep away this baneful, pernicious and demoralising 
custom, but only restrained it within tolerable limits. Before, 
thetefore, inquiring in detail, the wholesome safe-guards 
introduced by him to check the unfettered liberty of divorce 
enjoyed by the male members of the tribes of Arabia at the 
time of his appearance, itis necessary to get a clear grasp 
of the peculiarities of the Muhammadan marriage system 
which, in spite of the assiduous efforts of the Prophet, has 
retained the people in a sort of social bondage unenlivened 
by thosé redeeming touches of a beneficent theory of ethics 
or of a humanising and elevating systein of religion. 


The Muhammadan law term for marriage is Nikak 
which literally means carnal conjuntion and is at once an 
index of the view that under its law, marriage is nothing 
more than å contract, nothing more than a business transac- 
tion, nothing more than a mere means for tife satisfaction 
of the ‘animal cravings in man. In no religious stystem of 
thè avorld, ancient or modern, is so coarse a view taken of 

eone of the fundamental relations of life to which all. other 


LIBERTY OF DIVORCE. 331 


‘relations and legal rights converge. The law of the ancient 
pagan Romans defines marriage as “(the union of a male with 
a female, companionship in respect of the whole of life, 
participation in divine and human rights and duties.” 
“Marriage in Hindu law,” says Dr, Julius Jolly, is not a 
mere contracte but a strictly religious institution to which 
the famous definition of Roman law (above quoted) is fully 
‘applicable.* Although under Hindu law the husband is 
competent to abandon his wife, still the woman so abandoned 
does not cease to be his wife and the union once form- 
ed‘is terminable only with her death. But what a common 
concern of life is marriage according to the tenets of Islam 
may be seen when it is said that “it is a civil contract 
lawful in extreme old age and even in death-bed ” (J, B. S, 
Boyle, “Muhammadan Law,’ p. 1.) That it is a ‘civil contract ’ 
is so forcibly kept before the minds of the contracting parties 
that “there sheuld always be a consideration moving from 
the husband jn favour of the wife for her sole and exclusive 
(use and) benefit.” Muhammad is chiefly responsible for this 
view of marriage welation as he accepted without question 
«the prevalent theory of his time that woman ts inferior to 
man and her sole function in life is to minister to the pleasures 
of man, while Hindu law describes the physical identity 
of husband and wife in the memorable verse of Manu: 
“Of him whose wife is not deceased, half the body sur- 
vives,” and the law,of the Hebrews enunciates this identity 
witl? equal emphasis as follows :—“ This is now bone of my 
bone and flesh of my flesh” Muhammad did nat and 
perhaps could not rise above the crude conception of his 
time and did not cement the union with loftier notions of a 
sacramental character and of unity of person. Prof. Wilson 
very aptly remarks that “family life as modern English- 
men understand the term, was beyond the range of ordinary 
Arab experience. Reunion of husband and wife is emphati- 
cally not among the promised joys of Moslem paradise, nor 
do the advantages in this life to the husband of concentrated 
domestic affection and to the children of prolonged maternal 
care appear {b have impressed themselves at all sufficiently 
to the jurist of Islam. Hence the ideal for which he strove 
was merely that of enabling free born women to pursue 
-uhdermore tolerable conditions the only vecation open to” 
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them, that of child-bearers and child-sucklers ; with sdme 
slight measure of freeda in choosing their employers, some 
protection against gross tyranny, some.reasonable notice 
before dismissal and above all with a substantial pecuniary 
equivalent for the sacrifices demanded of them” (Wilson, 
“ Anglo-Muhammadan Jaw”, 2nd Edn., p. 75).¢ How this mer- 
cenary conception of marriage, forged in the „crucible of 
primitive jurisprudence, remained unpurified and unelevated 
toa higher plane of thought through the long centuries of 
Muhammadan advancement and civilisation, is a puzzle, the 
solution of which has not hitherto been attempted by any 
writer on Muhammadan law. But the explanation of this 
seeming anomaly to the universal law of progress seems 
to lie in a nut-shell. The jurists of Islam came to regard 
the Quran as an all-comprehensive code of law, and any 
adaptation of it to the varying needs of society was consi- 
dered by them as evidence ofa spirit of ifreverence whieh 
could not be tolerated in a pious Mussulman. True it is, 
that in a rude state of society when ideas of honor, of senti- 
ment and delicacy are at a low ebb, the laws regulating the 
relation between the sexes take their imprint from the ccarse: 
imperiousness of male desires, and the importance for the 
peace of the community of directing them in  healtl icr 
directions fails to suggest itself at its very infancy ; but with 
the advancement of civilisation and with an increasing 
consciousness of heightened saciedness „of mairiage unions 
dawning on men’s minds, we find expanding ideas of the 
meaning and purpose of conjugal union sanctified by the 
influence of religion and morals which ultimately harden 
into positive law. 


But one is surprised to see that all these influences were 
either entirely absent or failed to produce their lasting effect in 
Mussulman jurisprudence, although law under that system is 
only a particular phase of religion. It is therefore nothing 
surprising that the Muhammadan law of divorce remains at the 
distance of about a dozen centvries exactly as it was enunciated 
by the great Law-giver. For as before remarked the commen- 
tators of Islamic jurisprudence who flourished under the early 
Caliphs represented the Quran to be the word of God in the 
sens that every word, jot and tittle in it was of divine reve- 
* lation incapable of any human alteration. Muhammad’ygenius 
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in atlapting his reforms to suit the customs of his people 
and even using them as the workable basis of his scheme and 
converting them inta so many lines of improvement, nowhere 
shines forth so very conspicuously as in the nature of restraints 
he introduced to check the liberty of divorce which marred 
the felicity of comjugal unions of his time. The first restraint 
` he introduced is the restraint which acts most powerfully 
on ignorant dnd semi-civilised minds by appealing to their 
sense of jealousy. Muhammad laid down that a man who 
irrevocably divorces his wife is debarred from again marrying 
her ‘without the latter being married to another man in the 
meantime and separated from him by lawful divorce. The 
mere observance of a form of a marriage is not a sufficient 
compliance with the above rule. There must have been con- 
summation consequent on such observance. We shall state 
the rule in his own words:—‘“ But if the husband divorce her 
a third time, sheshall not be lawful for him again until she 
marry another husband. But if he also divorce her, it shall be 
no crime in them if they return to each other and if they 
think they can observe the ordinances of God ; and these are 
the ordinances of God. Hedeclareth them to people of under- 
standing ” (Quran, II, 240). We must however observe in 
this connection the leading trait in Muhammac’s legislation 
that whenever he wants to tear away from the customs 
of his time and effect an improvement in them, he always 
takes care to supplement his exhortation with a reason, 
and tMe reason that most powerfully and unfailingly affects 
immature and superstitious min 's is invariably the reason 
urged by him. The above Quranic ordinance very forcibly 
illustrates his habit. He felt the urgent and instantaneous 
need for “arresting the scandal of indefinitely repeated divor- 
ces and re-marriages which had become frequent in Arab 
society and were opposed to the interests of public morality” 
(Ameer Ali’s Book, Vol. II, 324). He knew only too well the 
fierce and turbulent nature of the tribes of the desert and 
their loose and licentious habits. . He was equally aware that 
the innovation he was introducing was quite unprecedented 
‘ and would be @ast to the winds unless he coupled his com- 
mand with the voice of God. And as if to show to them all 
the more pointedly the grossly detestable nature of the gon- 
dition, he reiterates thrice that his command ig hallowed by e 
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divine sanction, and*therefore urges them ‘in the strontest 
language to beware of the danger of breaking the 
marriage tie: otherwise what else is the object of this climax. ? 
“ But if he also divorce her, it shall be no crime in them if they 
return to each other and if they think tep can observe the 
ordinances of God and these are the ordinances of Godt. He 
declareth them to people of unterstandius.”. Prof. Wilson 
remarks upon this that “the Quran itself is r&sponsible for 
this well intended but unfortunate provision. Taken in con- 
nection .with the law which rendered (and in Muhammadan 
countries still renders) both husband and wife liable to ‘very 
severe punishments if they come together after a complete 
divorce’ without satisfying this repulsive condition, ite may 
have been about.as powerful a check on marital caprice as 
could have been devised without limiting the power of divorce 
itself. or making it absolutely irreversible. But some less 
odious,. even if-less effective, device would*surely have been 
preférable to sanctioning the detestable practice which has 
been the ‘natural outcome of the law, namely that of being 
a temporary. moostahil to legalise to ethe divorcer the wife 
whom he is.minded. to take back (Wilson, “ Digest of Anglo. 
Muhammadan Law,” p. 179). With due deference to the learned 
professor, we have to submit that the view expressed by him 
in. his coneliding sentence fails to take note of the magnitude 
of .the influence of the most potent of human passions, the 
feeling of jealousy especially in rude and barbarous commu- | 
nities. Every Semetic would have hesitated to take*a step 
which if-he wanted to’recall, he could only do so by subject- 
ing the object of his love to the disgusting practice of here 
being married to-another and afterwards divorced by him, a 
contingency which if the latter was so minded, he might 
certainly refuse. Ina case before the Calcutta High Court, 
it was attempted’to reduce the above provision to a mean- 
ingless‘and technical formality but the contention was over- 
ruled -by: the ‘learned Chief Justice. It was a suit by a Mu- 
hammadan to compel the defendant to rejoin him as his wife 
after.she had been irrevocably divorced from him. The plaintiff 
relied on a declaration by the defendant that She was the wife’ 
of the-plaintify, recited-in a mortgage deed executed by her 
after the divorce. - Sir-Barnes Peacock, Chief Justice, observ- 
e ed: We: aresof opinion. that a mere declaration by the defen- 
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dant that she was the wife of the plairftiff contained in a 
mortgage deed (assuming that she executed the deed with 

a full knowledge of the mode in which she was described 

in it) would not be evidence of the removal of the legal 
impediment to thé marriage which was proved to have been 
created by the,divorce. Neither could a presumption be 

- shown from the fact of the re-marriage that the impediment 
had been removed and that defendant had again become 
lawful to the plaintiff for re-marriage” (7 W. R. p. 268). 
That this is not a relic of archaic barbarism but a restraint 
actually imposed by a living law and regarded as an 
imperative rule by the legal consciousness of the people 
appegrs from what the learned Chief Justice says later on: 
“We think that the defendant ought not upon such evidence 

be compelled to rejoin the plaintiff and to continue to live 
with him in intercourse which according to the Muhammadan 
law and the religion ‘of the defendant would be illicit and 

~ criminal” (dd, p. 268). We are afraid that the above deci- 
e sion of the learned Chief Justice would be subject to adverse 
criticism at the handsof those jurists who say that law should 
advance with morality and the sooner the gulf between 
advancing morality and law which always lags behind be 
bridged over, the better for the happiness of a nation (see 
Maine, “ Ancient Law,” p. 24). But such an observation misses 

the important fact that his Lordship the learned Chief Justice 
was there to administer the Mubammadan law as he found it 

' and net on any other basis of moral or ethical principles 
which would be in consonance with the views of a higher 

ə civilization and in the light of an elevating sense of a nobler 
faith. The real fact seems to be as Mr. E. H. Palmer put it: 
“In the inelastic nature of the religion, in his- desire to 
shield it from change and to prevent his followers from divid- 

< ing into sects, the founder has made it impossible for Islam 
to throw off certain customs and restrictions which, ‘howeve1 
convenient and even necessary to the Arabs of the time, 
became unsuitable for other nations of distant periods and at 
distant lands (Sacre? Books of’ the East, Quran, pp. lxxv 

~ ‘and Ixxvi). And the judgment of Sir Barnes Peaccck prò- 
ceeds upon a recognition of the impossibility referred tcin the 


above extract. — r 
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AMERICAN. : 
Cancellation of instrument— Deed void on its face— Cloud upon title. 


Where the illegality of an agreement, deed or other instru- 
ment appears upon the face of it, so that its nullity can admit 
of no doubt, it is now fully established, says Story, that courts 
of equity will not interpose their authority to order a can- 
cellation or delivery of such instrument: Æguity /urtspru- 
dence, section 700A. The deed falls of its own weight 
and as it shows on its face imperishable evidence of its in- 
validity, there is no question of loss of evidence. That is 
how judges in England and elsewhere have generally viewed 
the matter: 6 Cyclopedia of Law and Procedure, 290. But as 
Pomeroy pointed out, the doctrine “ often operates to produce 
a denial of justice. It leads to the strange scene, almost daily, 
in the courts of defendants urging that the instruments under 
which they claim are void and therefore that they ought to be 
permitted to stand unmolested, and of judges deciding that the 
court cannot interfere because the deed or other instrument is 
void, While from a business point of view every intelligent per- 
son knows that the instrument is a serious injury to the 
plaintifs title greatly depreciating its*market value, and the 
judge himself who repeats the rule would neither buy the 
property when thus affected nor loan a dollar upon its secu- a 
rity. This doctrine is, in truth, based upon mere verbal logic,” 
rather than upon considerations of justice and expediency” : 
4 Equity Jurisprudence, section 1399. In the principal case 
the Supreme Court of Appeals in West Virginia sustains this 
view and holds that equity has jurisdiction, at the call of one 
in actual possession under good title, to remove a cloud from 
his title to land arising from an adverse claim under a deed 
or other muniment of title, though it be void on its face. 
KENT, C., seems to have been of the same opinion, Hamilton 


v. Cumming, 1 Johns. Ch. 517, and it is apprehended that 


section 39, Specific Relief Act, does not sanction the contrary ` 


doctrine in India. 
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i Damages, measure of —Destruction of crops. TELLER 


What is the measure of damages where a growing crop has Bay ann RIVER 
been. destroyed? The weight of authority is in favour of the DREDGING Co. 
value of such crop at the date of its destruction being taken [1907] 12 12 L. RA, 

- as thé measure. But opinion has differed as to how this PERON 
value is to be determined : some authorities are in favour of 
determining it with reference to the cost of producing the 
crop; some weuld determine it by deducting the expense of 
maturing, preparing and placing the crop in the market, from 
the market-value of the probable crop. The Supreme Court 
of South Carolina seems to think that the rental value of the 
land, with the cost of labour and materials up to the time of 
destruction expended in producing the crop with legal interest 
at legal rates thereon, furnishes the correct method of arriving 
at the value of a growing crop at the time of its destruction : 
Florres v. Barkeley Chemical Co, 52 L. R. A, 36. The 
Supreme Court of California differs and holds that this value 
. isto be arrived at not by ascertaining what the crop has 
. cost at that timé, but from evidence of the probable yield of 
the land, multiplied by. the market value of the crop and de- 
ducting therefrom the cost of producing and marketing the 
same. This view seems to be sound; Sedgwick on Damages, 
section 191. In Illinois the rules as to the measure of dama- 
ges in such cases have been thus stated : 


“y, That, for the lands plaintiff was prevented from till- 
ing, he was entitled to recover the rental value ; 


2. “That, for the lands where the crops were not up, the 

_ damage should be estimated upon the basis of the rental 

“value, and the costs of seed and labour in breaking up and 
planting or sowing; 


3. That, in case of destruction where the crops were up, 
or more or less matured, the plaintiff should recover as is last 
above stated, and in addition thereto the cost of any labour 
bestowed after the planting or sowing; or, at his option he » 
may recover the value of the crop at the time of its destruc- 
tion, with the right to the purchaser to mature the crop and 
harvest or gather it. 
~ 4 That where the crop was injured, but not destroyed 
the assessment should be commensurate with the depreciation ° 
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in value.” Kankakee and S. R. Co. v, Horan, 17 Il. App. 
650. It should be remembered that in most instances a 
growing crop has only a prospective value and hardly any 
present value; a determination of cost therefore, while always 
an element of value, can never furnish its exact measure. 
Cf. Lister v. Highland Boy Gold Mining Co, 76 Pac. 341. As 
to destruction of trees or shrubbery not vafuable for timber 
or firewood, see Loutsville and N. R. Co. v. Buber, LRA, 


N. S., 930. 
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The first edition. of this work appeared in 1905.’ The 
hope of the learned author that the first edition might be of 
use to the members of the legal profession seems to have been 
realised, and now a second edition is before us. At the out- 
set, we perceive an increase in the bulk and tbe size of the work, 
the former necessitated by the various additions from the 
several official and non-official reports since published, and 
the latter by the desire to make the volume uniform with the 
Indian Law Reports and most other legal publications with 
which the Index is expected to keep company. A further 
noticeable feature in this edition is that in order to afférd faci- 
lities to those that desire to be always up-to-date, a few blank 
pages at the end of cases taken from each series of the Indian 
Law Reports and the principal non-official reports that are 
current, have been interleaved. 


As noticed in the author’s preface to* the first edition, a 
bold departure was made in this book from, the -conventional 
mode of indexing cases with reference to the names of parties. 
The several difficulties of that methodewere obvious owing to 
the absence of uniformity in spelling the names of parties, 
and the random use of and varying modes of arranging names 
according to titles and surnames. We are glad to note, there- 
fore, that the author’s mode of arranging the index with refer- 
ence to the pages and numbers of the reports themselves 
has been tried with complete success. .As before, the volume 
consists of two parts, the first part containing all the Indian 
cases, and the second English and other non-Indian cases. 
The matter in both the parts has been conveniently arrangeé 
by the use of paragraphs and head lines which utilise space 
and catch the eye. 


Busy as most lawyers necessarily are, a convenient book | 
like this is indispensable for every one of them. This book is 
a monument of successful industry, and we cannot too sufh- 
ciently thank Mr. Desai for the real service he has done to his 
profession. Some errors and shortcomings are, however, un- 
avoidable in a compilation which covers so vast a ground, 
Cross references are not complete in some pfaces and we have- 
noticed some omissions also. For example, the case in 22 W. 
R., 525, was followed in 11 Cal., 509, and 28 All., 25. But these 
latter cases’ have not been noticed in their proper places, nor 
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has the case in 8 B. L. R., 110, been noticed under this head. 
The case in 31 Cal, 233, dissents from 9 All., 228. It follows 
half a dozen other-cases and distinguishes as many more. But 
alt this cannot be found out from page 124 of the Index, 
Under 1 All, 178, we expected to see the cases in 33 Cal., 927, 
11 C. W. N., 1030 (F. B.) also mentioned. The improvements, 
however, are many and apparent and a remark that no pains 
have been spared to make the book absolutely useful would 
be thoroughly justified. The typography and the general 
get-up of the book in its second edition are excellent, and not- 
wiahstanding all the improvements and the large additions 
the original price of the book has been maintained to keep 
it within the easy reach of all. 





THE GUARDIANS AND WARDS ACT, with English and 
eIndian cases Previous Acts, Statement of Objects and 
Reasons etc, by Trikamlal R. Desai, B. A, LL. Bọ, Vakil, 
High Court, Bombay, 1908, i pp. 198, vii. Price Rs. 2-8. 
This book does not need an extended review. Mr. 
Desai is well-known as a writer of manuals for students, and 
this book is oneofthem. It contains much useful matter, and 
the notes are concise and to the point. The law is accurately 
stated in the text, and the number of cases referred to 
is judiciously kept within bounds. But the proofs do not seem 
to have been read very carefully, and the book is not every- 
where quite up to date. No mention, e.g., is made of the recent 
Full Bench case of Sadho Lal v. Murlidhar (1), under section 
52 of the Act. The index extending over seven pages 
is exhaustive and very helpful. The get-up of the book is not 
above the average, though the price is not low. 


(1) [1907] I. L. R., 29 All, 672. 





THE INDIAN EVIDENCE ACT, No. 1 of 1872, together with 
an Introduction and Explanatory Notes, Rulings and Index, 
by Sir Henry Stuart Cunningham, K.C.1.E,‘1ith Edn. 

. Edited by Sir Hoaratio Hale Shephard. Messrs. Higginbotham 
& Co., Madras. 1908. Price Rs. 12. 


There are already several ‘good commentaries upon the 
Indian Evidence Act in the field, but we think this new 
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° 
edition of an old commentary which has been brought out -by 
Sir Horatio Shephard, an ex-judge, and a well-known com- 
mentator, will be appreciated. The standard work on the 
‘Indian Evidence Act till some years ago used to be Field’s 
Commentary and for the last ten years the Jeading posi- 
tion has been occupied by the work of Messrs. Ameer ' 
Ali and Woodroffe. But Messrs. Ameer Ali and Woodreffe’s 
book is more for the library rather than the court-room 
where the practising lawyer wants to know in brief compass 
the leading cases upon any particular point. Sir Henry 
Cunningham’s book as now brought out by his able co-Ad- 
jutor, Sir Horatio Shephard, will come more handy to tbe 
practising lawyer, though it can not and is not meant to 
replace Messrs. Ameer Ali and Woodroffe’s classical work, 
One great merit of the book before us is its convenient size ; 
another the convenient arrangement of tase-law. A ‘thirde 
merit ofit is that it is Just this sort of book which ought to be 
putinto the hands of law-class students who ‘have neither 
the capacity nor -the time to study the minute details dn the 
immense volume of case-law that exists upon the subject but 
who must always feel the need of a commentary which will 
give them a lucid exposition of principles and just enough of 
case-law to indicate how the various sections of the Act have 
been judicially interpreted. The Introduction to the book 
will be particularly useful to students. 


The Indian Evidence Act, as is well known, is the result of 
the labour of a law member whose reputation as a jurist was 
only next to that of Sir Henry Summer Maine. It crystallises 
into 167 sections the main principles of English law which it 
has taken English Lawyers and Judges several centuries to build 
‘up, and without meaning any disrespect to the memory of 
Sir James Fitz-James Stephen, it may be said to suffer from 
the defects of all such attempts in codification. The theory 
of Relevancy which is laid down in the first few sections is 
by no means remarkable for lucidity or even for consistency, 
and it formed the subject of an animated controversy several 
years ago. We have examined the notes to thes@ sections, 
and particularly the notes to section 13, and we find that 
they give all such cases as should have been referred to in 
a book of this sige. The principles have been clearly ex- 


` 
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. plained and the difference between Indian and English law 


have been noticed at proper places. There are omissions no 
doubt but we do not, having regard to the purpose of the 
book, regret them. We do, however, think that the recent 
pronouncements of the Privy Council on the kind of evidence 
required in proof of pedigrees should have been dealt with 


. more fully ag they are of frequent use to the practising law- 


yer. The, notes to section 114 relating to Presumptions and 
to 115 relating to Estoppel are very useful though they are by 
no means exhaustive or full. On the whole we think the 
book is a useful addition to every legal library and will be 
muh appreciated by the profession’ as also by law students 
The get-up of the book comes up to the reputation of Messrs, 
Higginbotham & Co. 
HINDU FAMILY LAW AS ADMINISTERED IN BRITISH 
INDIA, by Ernest John Trevelyan, D. C. L., Barrister-at-Law ; 
“Fellow of All Souls’ College, Oxford; &c. &c. 1908, London., 
pp. lxiv, 392. Rs, 16. 


We confess to a feeling of disappointment upon reading 
this book. In the first place we are not clear as to whether 
there was any’ need for it, and secondly, supposing there were, 
we doubt whether that need has been efficiently supplied. 


The author is a retired judge of one ofour High Courts 
and is at present a Reader in Indian Law in the University of 
Oxford, and has the further distinction of holding the degree 
of D.C. L. His ancestry is one celebrated in literature and 
other avocations of life; more than all this, who can forget the 
name of Macaulay in connection with that of the Trevelyans? 
From one, therefore, the mention of whose name conjures up 
so much fame and celebrity, we were entitled to expect a work 
not of the journeyman type but of real solid merit. Dr. Tre- 
velyan apparently thinks otherwise. He has referred copiously 
to the original text and commentaries, as also to elementary 
writers of more modern times; he has noted up all sorts of cases, 
good, bad, or indifferent; and he has tried to formulate his 
conclusions concisely and in à convenient form. But he has 


‘made little attempt to discriminate between authorities and 


precedents, nor seems to have always exercised much judgment 
in the matter of selection. An illustration will make our point 
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clear. The case of Maharaj Singh v. Balwant Singh, Li Bo o 


28 All., 508, is one of those cases which is stuffed with tlrings 
which Lord Bowen likened to the proverbial chickens of 
destiny. Among the various points of importance dealt with 
in the judgment are questions regarding the onus of proof and 
the limitation applicable to a suit brought to enforce the pious 
liability of a Hindu son. Now, turning to the book under 
review under the heading of“burden of proof” on page 306, we 
find the case above mentioned noted, but curiously enough the 
case of Debi Dat v. Jadu Rai, I. L. R., 24 All, 459, is found on 
page 310 dealing with quite another topic. The two cases are 
quite irreconcileable, and an author who treats of this subject 
may have usefully made an observation as to which case. is 
more in accord with Manom? Babuasin’s case. One case would 
regard the ruling in Jamna v. Nain Sukh, 1. L. R. 9 All, 493, 
as obsolete in the light of the Privy Council case, while the 
other'would give it a fresh lease of life. The yet later case of 
Babu Singh v. Behari Lal, I. L. R., 30 All, 156, accentuates 
the conflict of judicial opinion on the point. Coming to the 
question of limitation we find again that the author has no 
light of his own to throw upon it. In the 29th volume of the 
Allahabad series of the reports at page 544 there is a case (Ran 
Singh v. Sobha Ram) noted on page 310 of the text, which might 
with advantage have been discussed in some detail. Judges 
sometimes indulge in legal quibbles and questions of law are 
often difficult. But that is surely no reason why the author 
of a legal text-book should follow Falstaff’s example and put 
discretion before valour. He of all men should be the last to 
ask us to bow to the fetish of judicial precedent and not raise 
a finger in protest. Dr. Trevelyan, however, has preferred to 
formulate results and eschew controversy. He does not 
discuss principles nor solve hard knots. He is content with 
digesting and epitomising, and if he doubts a ruling he puts a 
modest query in an obscure foot-note. The work of digesting 
has generally --been carefully done, see, e. g, pp. 128 et seg., 
where the law as to a widow’s power to adopt is crystallised. 
But there are loose expressions ¢o be found in places, e. gn on 


page 339 a reunion is said to remit parties “ to the game status . 


as before the partition.” When we recollect that the law of 
succession. with reference to reunited property is materially 
plain career 
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° different from that with reference to joint property, it becomes 
cléar that the above statement requires to be qualified. As we 
have indicated before, there is much useful matter in the book, 
and copious references to the authorities in the foot-notes, but 
hardly anything that is new or that illuminates. The get-up 
is neat and attractive, but the price is rather high. Dr. Tre- 

" velyan has already written a book on Hindu Wills in collabora- 
tion ‘with Mr. Phillips, and it may be expected will follow up 
the present work by a companion volume on Succession and 
Inheritance. 





NOTES ON THE NORTH-WESTERN PROVINCES TENANCY 
Acr (II of 1901), by N. N. Ray, B.A., LL.B., Indian Press, 
pp. 108. Price Re, 1. 


We have received a copy of the book named above and 
we are. of opinion that it will be found useful by students. 
It purports to be a catechetical summary of the Agra Tenancy 
Act and as such is a convenient medium of preparing the 
subject for an examination. The questions are well chosen 
and the answers based upon the provisions of the Act itself. 

" Notes have alsé been added in some instances in order to throw 
clearer light upon the provisions of the Act. Whatever we 
may personally think of the practical utility of a publication of 
this kind, we have no doubt it will be largely patronised by those 
for whom it is intended. The get-up of the book is very 
decent and the printing is of a superior quality. 
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HIGH COURT, N.-W. P: 


OUR REPORTERS’ DIARY. 
[Important cases will be reported hereafter. ] 
Mortgage—Co-morigagees—Discharge by one—Rigkt of suit, 


Where a mortgage-deed is owned in-equal moieties by {wo persons, 
one of them is not competent to give a discharge for the whote ; but “if he 
has, for inadequate consideration and in collusion with the representative 
of the mortgagor, given a receipt for the entire amount due on the mort- 
gage, this does not entitle the other mortgagee to sue the mortgagor or 
his representative to recover any sum larger than one half of the ‘gaid 
amount. (Per STANLEY, C. J., and BANERJI, J.) . 


Sundar Lal (with him M. M. Malaviya), for the defendant-appellart. 
S. C. Banerji (with him B. E. O'Conor), for the plaintiffs-respondents., 
Decree modified. 


— e e INI 


Suits Valuation Act (VII of 1887), section rr.—Objectðn as to jurisdic? 


tton-— First taken in appeal— Not affecting merits. 
Plaintiff's appeal. 


Defendants sold their entire Aaguéaf zemind&ri to plaintiff, who dis- 
covering that the sale-deed was silent as to a part of property valued by 
him at about Rupees 145, brought a suit in the Munsif’s Court for rectifi- 


cation of the sale-deed and for possession over the part left out, alleging 


mistake and defendants’ fraud. The Court of first instance decreed the 
suit. Defendants appealed and for the first time objected that the suit 
was not cognisable by the Munsif as the property conveyed by the sale- 
decd was valued at Rs. 2,500. The objection was allowed. In second 
appeal Aeld (AIKMAN and KARAMAT HUSAIN, JJ.,) that the lowefPap- 
pellate Court had over-looked the provisions of section 11, Suits Valuation 
Act (VII of 1887). Objections as to valuation not taken in first Court 
and not aftecting merits of suit ought not to be entertained in appeal. 

Guigari Lal, for the appellant. 

J- Phani (for S. C. Banerji), for the respondents. 


J. P. Appeal decreed. 





Waytb-ul-ara— Construction of—Record of contract or custom, 
Defendant vendee’s appeal. 
The wajtb-ul-arz of a village drawn up in 1862 commenced with “yeh 
ekrarnamah khewat ba indivaj sharawat muffasstle sail dakhil karte hain 
hi ta miad bandobast waste kar marjue dehi ke dastur-ul-amal rahegi”. 
The wajib-ul-arg of the same village drawn up in 1873 commenced with 


“mayan Res. vu. badajat gail ekrar karte hain”. The clauses relating to. . 


pre-emption in the two wayib-u/-arzes were different, the waj1d-ul-arz of 


E \. 7 
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1863 giving a right of pre-emption to “ issedar karibi”, while the watb. 
ui-arg of 1873 gave a right of pre-emption, first to Atssedar jaddı and 
then to su kai karibi. The first Court held that the wayzd-ul-ars of 1873 
on. which the suit was based was a record of contract. The lower appel- 
late Court held that it was a record of custom. Held (AIKMAN and 
KARAMAT HUSAIN, JJ ) that the wajib-ul-arg was a record of contract. 


Govind g’ asad, for the appellant. 


Gokul Prasad, for the respondent. 
P. L- B. Appeal decreed, 


°” Appeal--Suit dismissed—Finding in favour of plaintif. 


Defendant’s appeal. 


Suit for redemption. Plaintiff claimed that the mortgage had been 
redeemed by the usufruct, The Court held that under the terms 
of the mortgage-deed the suit could only be brought when the mort- 
gage-debt was satisfied out of the usufruct; but in this case the 
“debt had not #been satisfied and the suit was therefore prema- 
ture. It, however, went on to find that Rs. 1,200 and odd were 
due to the mortgagee. This finding was embodied in the decree. 


Defendant appealed against the latter portion of the decree. eld 


(STANLEY, C. J., and HANER ji, J.) that an appeal lay and the Subordinate 
Judge should nos have come to a finding as regards the amount due on 


the mortgage after he had dismissed the suit as premature. 
Wallach, for the appellant. 
Sundar Lal (with him Mohan Lal Nehru), for the respondent. 


P. D. T. 7 Decree modified, 


à 


Mortgage of reversionary interest in the life-time of Hindu widow—Mort- 
gage invalid—LErroneous representation— Transfer of Property Act 
(IV of 7882), S. 43. 


Plaintiffs appeal. 


Suit for sale on foot of mortgage. Mortgage made by Tota Ram and 
Harsukh on September 6, 1884. They were reversioners to the estate 
of one Bhola, husband of Shitabo who had succeeded him. Shitabo 
died on October 5, 1888. The mortgage-deed described the properties 
mortgaged as follows—“ We hereby hypothecate our 20 biswa zemin- 
dari.........and a ro biswa zemirfdari...... which form the estate of 

. our paternal upcle Bhola and have devolved on us as his heirs.” / 


Held (RICHARDS and GRIFFIN, JJ.,) that the transfer of reversionary 
interest was invalid (L. R. 251. A, 183; L L. R, 29 Cal, 355, followed) 


and that in ordor to take advantage of the provisions of section 43, Transfer 
#4 h 
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of Property Act, the mortgagee must prove an erroneous representation Wy 
the transferor, which could nog be shown here, as the phaintiff was oS 
aware of all the facts. ‘ 


S. C. Chaudhri (for J. N. Chaudri), for the appellant. 
Muhammad Ishag (with him D. C. Banerji), for the respondents. 


Appeal dismissed. 


bd . 
+ 


December r, r908. Order directing defen lant to appear in person—Order not giving reasons 





ABDUL JALIL —Appeal—Civil Procedure Code (XIV of 1882), Sections 120, SSR. ” 
D, Defendant’s appeal. ° Í 
HUMERI BIBI me . 
AND OTHERS. The lower Court directed the appellant to appear in person after 
F. A. F. 0.99 of Written statements were filed and issues framed, but did not specify the 
1907. section under which the order was passed, nor gave reasons for the order. 
At the hearing of this appeal respondents raised a preliminary objection 
that no appeal lay, asit did not appear from the order that was one speci-® 
fied in section 588. Æeld (AIKMAN and KARAMAT HUSAIN, JJ.,) that the 
mere Omission to mention the section under which the order was passed 
did not render the order not appealable, but-that the order must be deemed 
to have been one under section 120, Civil Procedure Code, and as such 
was appealable under section 588, clause (10). Ae/d further that, as the 
order gave no reasons, it was not a valid order and must be set aside. 
A. 4. C. Hamilton, for the appellant. 
Tej Bahadur Sapru, for the respondents. 
P. L. B. g Appeal decreed. 
© 
Dec er Suit for maintenance in formå pauperis—Sutt partly decreed—costs. 
—_- Defendant's appeal. 
RAYAN ES gi 
R Plaintiff, a widow, brought a suit in formå pauperis for maintenance and 
v. claimed Rs. roo per month. The lower Court granted a decree for Rs. 
eters 7-8-0 per month but saddled the defendant with the whole court-fee which. 


ete the plaintiff would have had to pay if the suit had not been in formd 
F. A. No. qr of pauperis The defendant appealed. Æeld (STANLEY, C. J., and BANERJI, 
1907. J ) that the Court below exercised a wise discretion in making the defend- 
ant pay what the plaintiff would have jad to pay if the suit had not been 
brought in Jormå pauperis. 


Satya Chandra Mukeryi, for the appellant. : 
: Parbati Charan Chatterjee, for the respondent. 
P. D. T. Apteal dismissed, 
r + 
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Probate and Administration Act (V of 188r), section 78—Surety bond—- December Ir, 1908. 
2 Mal-acvunstration by administratrix—Discharge of surety—Appli- TE 


: DHAYA LAL 
cation Jor—Maintainability of—continuing guarantee—Contract Act BAN Y. 
(o 1872), section 130—Applicability of. MUSAMMAT 

i l MANKI 

The respondent was administratrix of her husband’s estate. Appel- 


lant had become syrety for her under section 78 of the Probate and Ad- F, A. F, O. No, 
thinistration Act. Subsequently alleging apprehension of mal-administra- 64 of 1908. 
tion by ethe respondent, appellant applied to the District Judge to be dis- 

charged from suretyship as regards future transactions of the respondent 

The application was rejected. On appeal by the surety, Aeld (AIKMAN e 
and KARAMAT HUSAIN, JJ.) that the appellant had no right to with- 

draw' from Stretyship,. that the Act did not confer any power on the Dis- 

trict Jutige of cancelling such bonds and that such special contract of 

suretyship was not that bf a continuing guarantee and section 130 of the 

Contract Act therefore did not apply. (I. L. R, 28 Mad, 161, followed. 

L L. R., 19 Bom, 245, approved. I. L. Rọ, 29 Cal., 68, dissented from.) 


L. M. Banerji for whom Surendra Nath Sen), for the appellant. 
Sital Prasad Ghosh, for the respondent. 
# 





* 
J. P. Appeal dismissed. 
š os 
finds Law—Mitakshara—Father’s debi—Son's pious obligation—Burden December 2, 1908, 
ofproof—form of decree. ae? 
Suit on pro-note executed by defendant’s father for consideration. AND ie 


Defence: debt incurred for deceased father’s personal purposes and not the v. 
benefit of the family. Court below held that the plaintiffs had failed to DEOKINANDAN. 
establish that the father had borrowed money for legal necessity or the F, A. 68 of 1907. 
benefit of the family, and dismissed the suit. eld (STANLEY, C. J., and 
BANERJI, J.) that the question of family necessity was immaterial and the 
~debt being one which thé son was under a pious obligation to pay, the 
creditor was entitled to recover it from assets left by the father and joint 
ancestral property, unless the son could show that the debt was contracted 
for immoral purposes. 
S. C. Banerji (for Motilal Nehru), for appellants. 


The respondent did not appear at the hearing. 


Decree reversed. 


Cantonment, Cawnpore— Local practice— Register of houses available on rent December 2, 1908. 
— Person signing register— Liability to pay rent of coors 
Applicant is pioprietor of a house in Cawnpore Cantonment where a Xe. application of 
local practice of maintaining a register in the pene office of all AREE 
, houses available gn rents prevails. Intending tenants sign the register 
against any house they wish to occupy, which cannot then be let again. 
“A suit for, rent of a house engaged in fhis way, but not actually occupied ü 
by the person signing the register, was dismissed by the Cantonment 4 
e < 
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* s 
Judge, Small Cause Court, although the proprietor depending on the 
prevailing practice and the *signature in the register had refused to let 
- _ ++ the house to another person. Æeld (KNOX, J.) that mere signing a re- 
gister kept in the Cantonment Magistrate’s office did not crgge any 
pa tenancy or a valid contract to pay rent. 


Tej Bahadur Sapru, for the applicant ‘ 
J. P. Application rejected. 


Set oem 5 . 
December 3, 1908. Agra Tenancy Act (II of rgor Local), sections 31(2), $7(d), 64(1)(a), 
LACHMAN DAs schedule IV, Group C—Appeal—Section ror, proprietary title. 


ffeld (STANLEY, C J, and BANERJI, J.) that where thg land-holder 
aaa sues for the ejectment ofa tenant and his sub-lessee on the grourd Wen- 
Misc., No. 429 of tioned in clause (æ) of section 57, Act II of 1901 (local), the suit is 
1997: one mentioned in section 31(2) and not section 64(1) (a) of the Tenanc 
Act. ` 
fteld further that the appeal in such suit lay to the Commissioner, 
under schedule I1V(c) of the Act. 

Held also that there was no question of proprietary title, as the defend- 
ant never pleaded that he was proprietor. The plea €hat he had a rifht 
to transfer the holding did not raise a question of proprietary title within 
the meaning of section 191 of the Act. 

` Mohan Lal Nehru, for the petitioner. 
J. Simeon, for the opposite party. 


KZA 
NABI BAKSH. 


o Petition returned, * 


December 3, 7908, Pre-emption —Wajib-ul-arz —Custom—Finding of fact—Insufficiency 


` KESRI MAL of legal evidence—Question of Law, 

Yu. Defendant’s appeal. 
NEHAL SINGH a i ; : , 
AND OTHERS. The wajib-ul-ars of a village, drawn up in 1862, contained tlre following 


Dasa provision: “We agree that up to the currency,of the settlement and up 
F. A. F. O. 48 of tothe next settlement proceedings, every co-sharer shall be competent to” 
1908. transfer etc.” Then there followed a provision as to pre-emption. The 
wajtb-ul-are at the next settlement contained no provision as to pre-emp- 
tion. In 1906 the present suit for pre-emption was brought and based on 
custom. The evidence produced was that in 1898 a decree for pre- . 
emption was obtained by the present defendant in respect of property 
in the same village and the evidence of a patwari who stated that there 
had been acase of pre-emption many years ago. The lower court on. 
this evidence found that the custom was established. Held (RICHARDS 
° and GRIFFIN, JJ.,) that as im the previous suit there was no issue as to 
whether the right of pre-emption was based on contract or custom, and as 
the evidence of the patwari did no& give any details, the evidence was 
legally insufficient to establish a custom and the finding could be inter- 
fered with. I. L. R., 28 All, 698, referred to. 28 A. W. N®> 112, followed. 


`~ Sundar Lai, for the appellant. 
Nihal Chand (with him J. N. Chaudri), for the respondént. ` 


e ELB Appeal dacreed. 
r ~ a s 
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Ppre-erption—Mahomedan Law—Words necessary to perform talab-t December 3, 1908.- 
- ‘mowasibat—Invocation of witnesses to talab-i-ishtishad. ane 
4 . IHSAN-UL-HAQ 
Defendant’s appeal. 


v. 
} KALLAN. ` 
ThetSte-emptor on hearing of the sale said “ Main shafee hun. Mera F.AF.O. 61 of 
hag hai” and they proceeded to the vendee’s house and made the second I 


_ demand and on the sefusal of the vendee, asked the witnesses to bear 

` testimony to the refusal Æ eld (RICHARDS and GRIFFIN, JJ.) that the SA 
words uséd were®ufficient as they implied a claim and it ıs not material in 
what words the claim is preferred. e/d futher that the invocation was ' 
sufficient as the vendee’s refusal implied a demand. 


; Ghulam Admjiaba, for the appellant. i 
` Moh! Lal Nehru, for the respondent. ° 


P. Ie B. Appeal dismissed, 


Suit for contribution—Discharge of whole morigage debt. December 7, 1908. 


weld (STANLEY, C. J. and BANERJI J.) The true effect of the Full SHEIKH 
Bench Ruang if I. L. R, 20 All, 407, is that a suit for contribution can EERS YAHYA 
lie only when the wifole mortgage debt has been discharged. It is not Seiki 


necessary that the whole debt shoujd have been discharged by sale of the RASHID-UD-DIN. i 
property belonging to plaittiff who claims contribution. O RA iof ue 
" J. N. Chaudri, fos the appellant. 
* Tej Bahadur Sapru, for the respondents. 
Appeal dismissed. 


A Hindu Law— Widow— args atton—Injunction—Recetver. ae > F068 
A widow was in possession of her husband’s estate. The estate con- Santa n 
sisted, among other things, of some liquor shops. The plaintiff a step- Y 


daughter of the widow brought the suit against the widow for a declaration oe ae AND 
that she had only a life interest in the property and for an injunction that les 

she might be prevented from wasting the property, alleging that after her F. A. No. 268 of 

husband’s death she had, among other things, taken contracts of some of 19 

the liquor shops jointly with her cousin, and had placed some of the liquor 
‘shops under the management of her father. /e/d (STANLEY, C. J., and 
BANERJ!, J.) that taking of the contract of the liquor shops by the widow 
and placing some of them under the management of her father did not 
amount to wasting of her husband’s property. 


L. M. Banerji (with him Sundar Zal), for the appellant. 


Gokul Prasad, for the respondent. 2 
f BD Appeal dismissed. « ; 
$ > 
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” December 7, 1908. Dismissal of ae ee Jor management of endowed properties 

Basu’ Suet Civil Procedure Code (XIV of 1882), sectign 539. © hs 
SINGH AND - Plaintiffs appeal. mo 
ANOTHER . TA 
Y. Sukhbeer Singh and another brought a suit under section 53g, Civi 

TALA NEHAL Procedure Code, for the removal of trustees appointed by a lady anf’ 
a for a scheme for the management of the trust property on the — 
that the trustees had misappropriated the trust propéMy and had faile 


F. A. 79 of 1967 to publish any accounts. The District Judge found that, the allegation! 
of misappropriation and non-publication of accounts were aunfounded and , 
refused to settle a scheme for the management of the property." 
Heid (STANLEY, C. J., and BANERJI, J.) that as the allegations of mis; 
appropriation were not proved the court acted rightly @® refusing to 
settle a scheme for the management of the property. . | 


Gokul Prasad, for the appellant. ° l. 
Nehal Chand (and J. N. Chaudri, Te Bahadur Sapru and Govi id 
Prasad), for the respondents. | 
| 

P. L. B, . 
r 


s a «4 cand diss 


* 


wh, 


December 10, 1908. 


| 

8 
Suit for possesston—Decla ation— Discretion of court. § 
i 


JAMNA PRASAD Defendants appeal. * 
V, The plaintiffs brought a suit for possession of 3 pie.2 chataks share of ' 
m ean property transferred by one Udit on the ground that the latter had noj, 
oe power to transfer that share, being a member ofa joint Hindu family./* 





OTHERS, 3 
—— The Subordinate Judge on first appeal found that the 3 pie 2 chataks share’ | 


I.P.A. No. 46 of claimed was not included in the sale deed executed by Udit bat to) 

yy T1908, avoid future complications granted the plaintiffs a declaratf®h that eae 
share claimed was not included in the decre. On Second Appeal’ 
KARAMAT HUSAIN, J., confirmed the decree on the ground that*under 
the Mifakshara a Hindu co-parcener could not transfer his share of 
property without the consent of the other co-parceners. Held (KNOX ` 
and AIKMAN, JJ.) that on the finding of the Subordinate Judgë the plaintiffs 
were not entitled to the relief claimed, and the ground that complications f 
might arise in future was not a proper one for granting a declaratory 
decree and the suit should have been dismissed. 


S. C. Banerji, for the appellant. 


` Mohan Lal Sandal, for the respondent. j 
P. L. R. Appeal decreed, 
ee | l 
d d ' 
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